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DECISIONS ~— 


RELATING TO. 


THE PUBLIC LANDS. 


‘RESERVED ‘LANDS—ENTRY-SETTLEMENT. | 
SETTOON v “TSOHTRN. 


Though. “tite act of March 2, 1889, restoring to the public domain ‘certain ina 

‘reserved on account of private claims, covers in its descriptive terms only a part 
of the Conway. claim, the obvious intent. of Congress was to embrace all the 
lands within said claim. _ 

No rights are secured, as against the goveriiment, by an entry of land withdrawn 
from such appropriation ; -but as between two claimants for such-land, afterit is 

_ Testored to entry, priority of settlement may be considered. 

In the adj ustment of conflicting settlement. claims. asserted for lands restored ¢o the 
public domain by said act of 1889, the settler mnebt in time must be recognized as 
having the superior right. | 


‘A homestead entry irregularly allowed of lana poceryed therefrom may remain. 


Intact on the restoration of the land, and in the absence of any adverse inter- 


OBE. , | 
_ Secretary Binith to the Commissioner “oft the General om Office, July 2, 
(LH) | ee 2, ae a . (F. LC.) 


The land fvolweds in this dispute is lots I and 2, ‘Sec. 7, 7.9 58., R.5, 
E., New Orleans, former South Eastern land district, TLouisiant.. 


__ The record shows that on August 7, 1884, Charles Techitn, the defend- - ; 
= ant, made entry of said lots under the homestead law, and on January — 
- 9, 1888, he submitted final proof, after due notice by publication, set- 
ting forth therein that he had resided upon the Jand in en since - 


1874, 


Before your office had. ay any action on the hace Mary Sean. 7 


the plaintiff, under date of February 26, 1889, instituted contest pro- 


ceedings to set. aside the entry, allesine in mips ate that the entry 
was illegal by reason of the land being within the alleged claim of John 


cs McDonogh and Company, or Conway grant; that said land was used — 


a 


for purposes of trade, and had been selected by the State as swamp . 


and overflowed land in 1881, and that said land was unfit for cultiva- 


- tion and that claimant did hot make the entry in pod 2 Putn for a home. | 


/1801—vor io! | | —— x 


ae Pee - ‘DECISIONS ‘RELATING TO ‘THE PUBLIC LANDS. 


- At the: day of trial, November’ 25, 1889, ‘Doi parties ees with ; : | 
counsel and sub: nitted testimony, upon eiieh the local officers decided — 


in favor of the defendant, recommending the. Se Oe contest. and geo s 


: that the entry be held intact. 
From this action the plaintiff: appealed, when, nzider date of March 


10, 1892, your. office affirmed the judgement of the register. and receiver, — 7 


- ‘whereupon plaintift again si alleging. the fonow ne grounds of : : : 
error: ‘ 


‘Ast. In holding that the land involved was legally open to. entry aac the. gon os 


eral homestead laws on August 7, 1884, when the entry of Tschirn was allowed. . 
_ 2d. In holding that said entry was not fraudulent and therefore void ab initio. to hee 2 
3d. In holding that the act of Congress approved Mareh 2, 1889 (25 Stat., 877), did — 


: ~ not for the first time subject the land involved to the operation of the homestead = i. 


law and. release it from the reservation created by former laws and En executive oe 
. orders.. | 7 


| 4th. In construing said act t of March 2, 1889, asa legislative aoneaiaa bien or the nae 
| alleged: “incomplete title” of Tschirn aid a defeasance of the right to make euny - 


As Settoon in virtue of her ancjent settlement and improvements, : 7 
| 5th. In holding that though Mrs. Settoon was ina position as prior settler to. have 7 
asserted an adverse claim to the land: that the record did not show she did SO. | 
~ 6th. And in holding that lot 2 of Sec. 7, had not prior to the entry. of Tschirn been. 


actually settled and occupied for purposes of trade and business and not for ¢ agri- Ee . 


i. culture, : 


Tt appears from the record that the plaintiff ériginally: seHied upon _ 
- lot 2, some time in 1823; after residing there for a number of years, 

. she aandoned the land. Subsequently, two or three parties succes- 
sively occupied it for several years, and finally, some time during. the 


- Jate war, she purchased the improvements of the occupant, consisting 


of a house and garden, and returned to the Jand, where she has resided | - be 


up to the present time, 2 0 
This tract was supposed to lie. within the limits of. a “French, erant, 


known. as the John } McDonogh and Co. claim, also. within the Conway. ; ie 


= grant, and therefore it was not subject to entry. | 
-It also appears that said lots were within the limits of ae grant for - 


the New Orleans and Pacific Railroad, under the act of Congress, : 


. March 3, 1871 (16 Stat., 573), and finally the tracts were selected with: 
| others by the State of Louisiana as swamp and overflowed lands. It 


is: unnecessary to: state further than that the grant was decided not to ie ; 


ae ‘embrace said lots; that the railroad company relinquished all claim to © = 


_ the same, and that under date of December 8, 1885, a contest was had . : 
between the defendant and the State of [onisiana in relation to the 


_ swamp character of the land, wherein your office rejected the claim of = 


‘the State, and under date of November 2, 1887, the judgment oor os 


office was affirmed by this Department. 
_'This brings the case down to the present apnea 2? 3 =e 
The plaintiff contends that at the date the defendant made his entry, x 2 
7 the land was not t subject thereto; and that the entry of claimant i is ; 
| void. : ee ae 


DECISIONS RELATING TO THE ‘PUBLIC LANDS. a 8 


It i is true that when said entry was made, the lots were still amavineed 
‘in the State selection of swamp and overflowed land, and that by | 


E ~ Commissioner’s letter, dated November 1, 1882, the tooal officers were | 


directed that these lots and other lands covered by said private claim 
should be withheld from entry, until farther notice, on account of the 
suits pending in the United Statés supreme court, as to the validity of 
_. said claim, but it should be remembered that the contest against the - 
i State selection was entirely in relation to the swamp character of the 

_ land, and did not raise any other question; therefore the decision of — 

~ the Department against the State selection could uot, in any manner, — 
be deemed a judgment in favor of the validity of the homestead entry. 


_ The entry simply remained “in. statu quo,” the character of the land. 


only having been determined. 

It is unnecessary for the purposes of this case to examine the rae 
| of the private grant to Conway. It is sufficient to say that the Depart- 
ment has for years recognized the reservation of this claim, as against 

any other disposition of the land. In November, 1881, the Houmas 
suits in relation to this grant were begun and while pending béfore 
the supreme court your office order oF November 1, nee was pro- 
mulgated. | 
_ - If there remained any ioabe of the reservation of these lands by law 
and also by: Commissioner's order, the act of March 2, 1889 (supra), 
passed for the purpose of restorin 2 the same to the public domain, must: 
| have settled the. question. Congress, no ‘doubt, ‘when this act was 
passed, was in possession of all the facts in rélation to this grant, and » 
‘there is no question that the lands were considered in a state of reser-. 
vation or there would have been no necessity for the passage of the act 
restoring them to entry. 
- From a careful examination of said act of March 2, 1889 (25 Stati, : 
877), I find that it only refers to lands by description i in townships 8 and 


9, in ranges 1, 2, 3’ and 4, all lying eet ot rnee 5, within. which the : ’ 


tracts in question are loeated. | 
Why the description given in the statute only sonal’ a oan of the 
‘Conway grant and stopped at. range 4, does not appear. It can not be. 
denied, however, that the third proviso in said act may include the 
Jand in controversy, to wit’: | a wa 2 
That the provisions of this act shall be and are hereby extended to embrace. all 
‘settlers upon public lands, and for the disposition of all public lands embraced in 
the grant to Daniel Clark, so far as decreed invalid by the supreme court of the 
United States and the unconfirmed Conway claim. 
_° The land in dispute is unquestionably within the dnies of the Con: - 
way claim, and notwithstanding the fact that the descriptive part of | 
the statute stopped at the east line of range 4, aud did not include 


- dands in range 5, yet I-am unable to see any reason why Congress 


‘should intend one rule or construction for lands west of said line and 
another for lands east of it, in the Conway claim; therefore, I am satis- 
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| fied that thé intent of Congress i in said act was to embraee all the lands i 
- within said claim. 7 
At the date Tschirn made entry af the land, ‘it was covered. by € the | 


Conway claim, and also by the State selections as. swamp and over- es as 


flowed land; furthermore: your office order directing that these lands- 


~- should be Ped from entry—evidently a. precautionary measure— . 


was stillin force, in fact it has.never been evoked, and therefore there 

can be no doubt that ‘Tschirn’s entry was erroneously. allowed, and 

should not, by reason of such error, prejudice.the rights of other settlers. 
No rights are secured as against the government by settlement on — 

~~ land withdrawn from entry, but, as between two claimants for such - 

-. Jand_ priority of settlement may be considered. Pool v. -Moloughney 7 
“(11 L. D., 197); Etnier v. Zook (ib., 452); hence, in the case under con-. 

sider ate? the defendant should acquire no right by virtue of his entry,. 


ane but: priority of settlement of the. claimants. may be considered. 


In the act of March 2, 1889 (supe a), tt it is ay poe that: it : 


in relates to— 


Lands claimed by. acta sditlecs fe purposes of cultivation ae titles are incom- aL 
plete within the limits of the Donaldson and Scott, Daniel Clark and Conway grant, oe 
and that after setting apart +0 each of said settlers, not to exceed one hundr ed and. = 
sixty acres, the residue of the public lands within said grant, shall continue to be as. "3 
"they are now, a part of the public domain. 


~ The act of 1889, supra, provided for the Peete cuan 6 the sabi. | 
- domain of certain lands, in Louisiana, including the tract in question, 


and for the protection of bona fide settlers on aily ot said: lands by giv: ay 
ing them a preference right .of entry. see | 


_ . In the case at bar, Mrs. Settoon and Tschirn both claim to be aetliets : : 
“upon the land, and, therefore, under the rule laid down in the above: o> 


i cited cases, ihe qos ton is one of priority of settlement. 


| | ‘It appears from the evidence, that Mrs. Settoon ‘was born - in the . : 


7 French settlement. in Louisiana; that she is a poor widow, about 
 eighty-seven years” old, and anderstands the English’ language very ; 


indifferently; that her ome and improvements, worth about $300, are: 
on lot 2; that she has no other home; that soon after the passage of 
the act. of March 2, 1889, she applied to. make entry of said lot 2, and 
her application was rejected on account: of the prior enixy of the 
defendant. - 7 oe 
. Thus, it appear S, that Mrs. Sattootl exercised due diligence 1 in trying: 
to secure her home and improvements, and there is no question that 
her long residence upon the Jand fully establishes. her prior claim to 
‘said lot; therefore, the entry. of Tschirn, to the extent oa lot. 2. ane 
is necessarily give way to her superior. right. | 3 
‘Although the homestead entry, in view of the then agne reserva- 
tion, should not have been allowed, yet, as the reservation has now | 
been removed and no adverse interest. appears, I see no just reason: 
_ ne the aN as to Be 1, ‘may not be allowed to stand. | | - 


i 


| q find no sede to ae ae this tract was | for purposes | of 
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‘trade prior to the initiation of the defendant’s entry. The fact thata. — 


man by the name of Hougham has kept a small country store on the 
land for several years does not, in my opinion, prove such charge; 
furthermore, the evidence fails to disclose any facts. showing fr aud on 
the part of the claimants. | 
Your office decision is modified: accor dingly, ea you will cancel said. 
entry to the extent of lot 2, allowing Mrs. Settoon a preference right 


+o make entry of the same, and as the final proof in said homestead — : 


entry apes to be pee you will proceed as is usual j in such : 
“Cases. 


| MINERAL LANDS—AMENDED REGULATIONS. 


- CIRCULAR. 


“DEPARTMENT OF THE INTERIOR, _ 
GENERAL LAND OFFICE, 
’ Washington, D. C., July 2, 1804, 


| REGISTERS AND RucErvers, UNITED STATES LAND OFFICES, 
‘Sres: Paragraphs-109 and 110 of the “ United States Mining Laws: 
and Regulations Thereunder” approved December 10, 1891, are . 
- amended to read as follows: | | 
_  109.—No publie land shall be withheld from aay aS. canal 
fand on account of its mineral character, except such as is returned by’ - 


the surveyor-general as mineral; and the presumption arising from. 


‘such a return may be overcome by testimony taken in the manner . 
‘hereinafter described. a 7 
_ 110.—Hearings to ‘determine the character of Jands are practically 7 
of two kinds, as follows: | : 
1, When lands are returned as mera by the surveyor- general. 
When such lands are sought to be entered as agricultural, ander 
daws which require the submission of final proof after due notice by: . 
publication and posting, the filing of the proper non-mineral affidavit’ 
in the absence of allegations that the land is mineral will be deemed | 


sufficient, as a preliminary requirement. A satisfactory showing as to’) 


character of land must be made when final proof is submitted. — 

: In case of application to enter, locate, or select such lands as agri-: _ 
; cultural, under laws in which the submission of final proof after due: 

wablication and posting, is not required, notice thereof must first be 

‘given by publication for ‘Chip ty days and posting in the local office dur- - 

ing the same period, and affirmative proof as to the character of the | 

~ Jand submitted. Inthe absence of allegations that the land is mineral, 
cand upon compliance with this requirement, the entry, ee or 
eon will be allowed, if OHISENTEG peut | 


76s ae "DECISIONS RELATING TO THE ‘PUBLIC. LANDS. 


ag: When iands which are eoaett to. be entered. as ence are: | 
aie by affidavit to be mineral or when sought as mineral their non- 


i mineral character is alleged. The. proceedings. in: this class of cases- 


‘are in the nature of a contest between. two or more known De ties and. 


are provided for in the rules of pr acticé, 


| eae: a ai 
2. w. LAMOoREUx, | 
| 7 “Commissioner ee ee 

| Daparritent OF THE Inrneron, | : | 

duly 2, 1894, | 
Jee | : 
| Hoxe SMITH, - 7 
_ Secretary. ie 


— 


RELINQUISHMENT—INSANITY. Se 
Kayo. Kay. 2 


An entr: y must Be reinstated where ihe sanbellation thereof is ane 6) a relinquish 
ment. procur ed from the entryman while i in a condition of insanity. | 


tue Secr etary Smith to the Commissioner of the General Land ue July 2y. 
GLH. & BI OT) 


- Lhave considered the cea of William Kay fi from your office decision. 
of February 13, 1893, in the. case. of Thomas Kay V. William Kay> 
reversing the decision of the local officers, and holding for cancellation: 
William Kay’s homestead entry No. 9117, and fer re- -instatement, Thomas. 
Kay’s homestead entry No. 8243, of the N. 4 of the SE. oo the SE. 4 of 
the SE. 4; and the SE. 4 of the NE. 1 of Sec. 17.0; “AL Si RB. 1 K. Salt 
Lake City land district, “Utah Territory. | | 
On October 25, 1888, Thomas Kay made homesteda ent of ae: 
—land.. On May 29, 1891, his relinguishment dated May. 18, 1891, was — 
filed in the local oltiee, And on the same > day William Kay made 
homestead entry of said land. = | 
— On January 5, 1892, ‘Thomas ae filed hid affidavit, sereoboratee by 
three witnesses, alleging that his relinquishment cero: was. fraudu- 
~~ lently procured by William Kay while he, the said Thomas, was insane,. 
and praying that a hearing be. order ed; that William Kay’s entry be 


~ ganceled; that said relinquishment be held for naught and of no effect; =A 
.. and. that his, Thomas Kay’s, entry be re-instated. — 
Whereupon your office on March 24, 1892, directed the local officers a ts. 


to. notify William Kay to show cause aaa sixty days why his. entry ; 


- should notbe canceled. In responseto said notice William Kayfiledhis 


affidavit, in which he denied Thomas Kay’s insanity on the day he made — | 


- his relinquishment, and alleged that said Thomas Kay. had abandoned. re 


a his homestead: in the year on In reply, Thomas filed his second ‘ oe | 


“DECISIONS RELATING TO THE PUBLIC LANDS. -* “7. 


affidavit, eonaboried by the affidavits of his wife and five other 
persons, repeating the allegation of his insanity at the date of his — 
- relinquishment, denying William’s charge of abandonment, andalleging 


_ _- that William, since the date of his entry, had not sompliod with the 


provisions of. the homestead laws. All of ex-parte affidavits were more 
or less circumstantial. 

On consideration. whereof, your Somes, by letter “0” of May 27, 1892, 
directed the local officers to order a hearing to obtain additional infor- : 
- mation, to the end that your office might be able to properly determine 

whether Thomas Kay’s s relinquishment on May 18, 1891, was made with 
fall knowledge of its real import. : a 
The hearing was had, and -on September 3, 1892, the ioe: aiicoes, 
rendered their joint decision recommending that ine prayer of Thomas ~ 
Kay be denied, and that the homestead entry of William Kay be: 


< allowed to remain intact. 


Thomas Kay appealed to your office. On ennai 13, 1893, oui 
office reversed the devision of the local officers, and held William Kay’s 
homestead entry No..9117 for cancellation, and the homestead | entry of | 
Thomas Kay. No. $248, for re- instateuents | oe _ 
~~ William Kay has appealed to this Department. ; i 
-- Lagree with your office in holding that the only issue now paridivig: 


in this: case, relates to ‘the sanity or insanity of Thomas Kay on May 


«28,1891. Testimony relating to transactions before or after that date 
ds relevant only so far-as it may tend to. show his state of mind on. that 
date. . | hf 


It is a. presumption of law. that all men are sane, and the burden of proof i is upon: 
the person allesing insanity. Where, however, a.person has been proven to be 
insane, the presumption is that the insanity continues, and.the burden of proof shifts - 


am to the party alleging sanity. (11 Am.and Eng. Encyclopedia of Law, 159-160. ee 


On March 18, 1891, Thomas Kay was carried to the office of Dr. D. 0. | 
- Miner, sufferin g wie sub-acute meningitis, in a condition of imbecility 


a bordering on idiocy; all his mental faculties were blunted. When Dr. 


_ Miner last saw him, on May 5, 1891, he had so far improved as to. 
apparently be able to take care of himself, although at that time in 
asking any question, it required considetable time for him to perceive. 
What you were speaking about. There was a dulness or blunting of 
his mental faculties at that time. He was seen to go into a chicken — 
coop and eatch a chicken, and pull the feathers from the living fowl 

' and eat the feathers. Other instances of insane conduct are related by 
- the witnesses. The proof is clear that Thomas Kay was insane cing 


- the months of March, April, May and June, 1891. 


The testimony tending to prove a lucid interval on May 18, 1891, 
| insufficient. | 
Your office decision is her eby aftir med. 
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_ , CONTEST—RELINQUISHMENT—CONTESTANT. 

.- Youne » Mason. 
If a relinquishment is filed as the resulé of a contest the contestant should have the 
benefit thereof, even though. the contest atidavit'i is ‘technically insufficient io | 


warrant a hearing. 


Secretar "Y Smith to the Commissioner of the Gener al Land Office, July 2 . 


mace I, Hi.) = ae - (194, oe oo (Ww, BM) 7 


On May 1 1, 1889, Walter aes made homestead See of the: SE. 4 of. 


: section 26, township 12 N., range 3 W.; of the Oklahoma City land ey 
ees < 


-. On January 3, 1891, George youn filed an n affidavit of contest, alee: | 
ing that Page bad violated. une law by. PP emature entrance: into the — 
Ferritory. 

On March 19, 1892, Page’s relinquishment of his ee was. 5 filed in, 
the local office, and on the same day Susan Mason was' allowed to | 
. make homestead entry. for the same land. 
it appears that contestant Young’s vonroborsting acs on’ -Feb- 
 ruary 4, 1892, filed in the local office -a further affidavit, stating “that 
since ihe sorroboraien of said contest affidavit afor esaid, he has become 
satisfied that he was mistaken in the identity of the said. Walter Page, 
and that he did not see the said Walter Page as. sworn to by him. He > 
now desires to wie said corrobor ation, and. asks same be not con- 
sidered,” | | : 

From your office decision finding that Young? S affidavit disclosed no. . 
poracnal knowledge as to the facts alleged, and holding it to be tech- 
nically insufficient and. dismissing said contest, the. matter has been 
. brought hereonappeal. | —, 

_ It appears to be true that from. a Pechnteal point of view, ‘the contest 
of Young is insufficient, yet this Department has held that the filing 
of a defective affidavit may become the efficient cause of a relinquish- 

ment, and in that event the contestant should have the benefit thereof; | 
and i in a case similar to the one at bar a hearing was ordered for the : 


purpose of determining whether or not such a defective affidavit. had 


brought about a relinquishment after the institution of the contest. - 
Hay v. Yager et at., 10 L, D. 105. See ae iy 
The decision of your office is, therefore, iuoaieds anal it 1s now 


~~ directed that a hearing be ordered for the ‘purpose of determining | 
whether or not. Page's velinguishment v was “the result. of the contest a 


| . initiated by Youn g. 
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ADY ¥. BOYLE. 


Motion for tie: review of departinental decision of December Ld, 1893, 
47 L. D., 529, denied by Secretary Smith, Ny es 1894. 


. RAILROAD LANDS. ACT OF MARCH 83,1887. >. 
SWINEFORD EY AL. v. PIPER. 


“The last proviso to section 5, act of March 3, 1887, only applies to settlers whose. 
rights were poaanet after December 1, 1882, and prior to the passage of said 
act. 

Section 5 of said act is. not ianauied by the act of March 2, 1889, 


- That a deed of the Jand purchased from a railroad company is not delivered antil 
_ after the passage of said act, cloes not defeat the right of such purchaser, or his 
assignee, to perfect title under section 5 thereof, if the sale by the company was 
in fact made prior to the passage of said act. : | 


Seer etary & nith to the Commissioner of the General Land Office, July a 
(S.A) _ . 2, 1894. — 7 7 | (A. Ei.) 


The record in this cause shows that on Sehjiaiine: 23, 1890, George 
F, Piper filed an application to purchase Sec. 25, Tp. 48, R. 15 W.,, 
’ Ashland (Wisconsin) land district, by virtue of the 5th section of the 
-act of March 3, 1887, and gave notice of his intention to submit proof 
in support of. his application, on November 5,.1890. This proof, — 
‘though made ou the day fixed, being declared premature by your 
office, Piper gave new notice aa made new proof on March 3, 1891. 
- On this date Curtis A. Swineford, Charles M. Bird, Charles D. Bell 


-and.Benjamin M. Paddock appeared and protested. The local office = 


shaving recommended that the applicant be allowed to pena) the 
‘protestants appealed to your office. ? 
_ By decision of December 6, 1892, your office affirmed the action of 
the local office. . From this Swineford, Paddock, : Bell and Bird 
-appealed to this Depar tment. 

The land in contr oversy was within the oe of. Me ay 5, 1864, to the 
State of Wisconsin to uid in the construction of railroads, and under 
‘that grant fell within the ten miles limit of the: PGE St. Paul, Min- ; 
neapolis and Omaha Railroad. | i : 

By the adjustment, the railroad company ae eeuea one half Sf 
Ane land, the other reverting to the United States. The company and. 
ithe United States did not take this land in common where it came > 
-within the Wisconsin Central Railroad gr ant, made by the act of 1864, 
‘nor did the latter road take itin common with the Omaha Company. 
But it. was held by this Department, that the Wisconsin Central could 
- mot go within fifteen miles of the Omaha road for any lands whatever’ 
_ (because the lands within those limits were reserved from the Central 
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: 7 grant, a , different Penis fron the ordinary feaging oe the granted: 
limits of two roads under the same grant was presented ; and it was held, 
under. those. circumstances, that the Omaha Company was only enti 


- Hed to the one undivided half of the lands within said gr -anted limits, 
~ and that the other half. belonged to the. government, | Therefore, it. 


~ being impossible to issue for the benefit. of said company a patent for. ue | 


an undivided moiety of said lands, or patent to the state for the whole | 

for the joint benefit of said company and the. United. States, it became - 

necessary to reject the former lists, pr esented. by the company, @ and to. 

‘Tequire it to specify. particular. tr acts, which in the aggregate. would. 

amount to one half of the lands. within its granted. limits, so that 

patents conveying full title to the same. might be issued therefor. — 
Chicago, St. Paul , Minneapolis and Omaha Ry. Conipany, 11 L. D., 607. 

_. Thus, this land, though within the grant, was: excepted from it, and. 

oe therefore comes within the bth section of the act of March 3, 1887, 

- Under the construction given by this. Department, the last proviso: 


| oS of this section only applies to settlers who have settled after December- 
_. °1, 1882, and before March 3, 1887, therefore, as the protestants do not 
_ iow oo even allege. settlement before. March 3, 1887, it can not be seen . 


> wherein they have acquired any rights by the provisions of said section. =. 
- Chicago, St. Paul, Minneapolis and Omaha Ry. Co. L. D. , 607) 5, 


= Union Colony v. Fulmele (16 L. D., 273). 
>. It is not the right to aecnnee that entitles the porehaser to the- 


a remedy of this. section, but the fact that he is a purchaser. ee 

- AS regards the: contention. that. the 5th section of. this ve was. Aa a 
7 repealed. by the act of March 2, 1889 [25° Stat., 854], it. need only be ; 

. said that the repeal of laws. by implication is. not. favored, and, owing” 
2 to the fact that the 5th section of the. act: of March. ae 1887, vested. a 
remedy in those who had purchased of the railroad. company in good. 
faith, the Congress certainly had no intention: of taking that remedy © 
_ away before the Department could ascertain. or pass upon ‘it, as in the: 


ease under consider ation.. Ther efore, the point is not well taken. | 
_ The record in this case shows’ that on ‘February 3, 1887, -Isaae Bur- 
hans purchased. for the sum of $1, 600 the land. in contr oversy from the~ 
railroad company, Ab having prior to that time been patented. to the com- 
pany bythe State. The validity or invalidity of this patent does notatfect. 
the rights of the applicant, an assignee of the pur chaser, and need not be- 
considered; it is sufficient to say that. there was reason for Burhans to 
believe that the company had good title. On making this. purchase: 
‘Burhans paid one half of the purchase money in cash, and the company 
. agreed i in writing to convey the land to him on receipt of the remainder: 
; of the price, which it did after the passage of the act of 1887... 
The payment of Burhans of one half of the purchase price for this. 
land was the purchase, and he secured a title at that. time which he- 


- could have entorced, admitting the seisin of the company, and the fact. 


. that the evidence of his punchase was not delivered | to. him until after: aa 
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a the passage of the act. Abs not change the. date of the sale, nor take: 
the case without the remedial features of the law. The object of the 
law was to confer protection upon those who had parted with good con- 

sideration under the belief.that. they were obtaining good title. 

- .From Burhans the land by a series of conveyances came into the: 
| hands of Piper for valuable consideration. Asthe act applies to heirs: 
and assignees, Piper comes within its provisions, if the or iginal orantee: 
did; therefore, in view of the foregoing g, Piper is entitled to purchase 
the land, and your office decision in 80 holding is affirmed. 


GuorGE A, Morris. 


“Motion for review of depar imental decision of November 8. 1893, 17 
| L. D., 512, denied by Secretar y Smith, J only 2. 1894, Se 


RAILROAD GRAN t—Ww ILHDRAW AL— CONTES TANT. 7 


ATLANTIC, GULF AND Wrst INDIA ‘TRANSIT Co. 4%, . Luz. 


A homestead entry, impr oper! y allowed of. lands Ww ithdrawn for thie benefit of’a rail- 
road grant, confers-no right: as against the erant; nor does. the suecessful con- 
“testant of Shek ona secure any right against said grant. | 


Seoretars y Smith to the Cominissioner of the General Land Office, Tula y 2s | 
(J. I. H.) a. a 1894, 1 es Ore on , McC.) 


. + The Atlantie, Gulf and West. India Pnasit Gomeaue has appealed : 
from the Mecicion of your office, dated June 18, 1883, directing the 
local officers to allow Jacob C.. Lutz to. make homestead entry of the — 

NE. 4 of Sec. 19, T. 28 S., R. 19 E.,. Gainesville land district, Florida. 
_The land lies within the six-miles s (etanted) limits of said company’s. 

railroad; but your office holds that it was excepted from the grant 
because of having been embraced in the homestead eutry of one Thomas 

S. Daniels, made March 13, 1877, which was cauceled J: anuary 13, 1883,. 

upon a contest initiated te ai Lutz—said homestead entry having 

been in existence at the date of. the acceptance and: approval of the: 
map of definite location of the railroad (January 28, 1881), and of the: 
| approval of the map (March 21,1881), Pe | ~ | 

- This Department, in a ae lists Nos. 1, 2, and 3 of selections: _ 

7 made by the Atlantic, Gulf and West India Transit Company (2 L. Dee 
| ‘B6L), held that Secretary Schurz, by his decision. of January 28, 1881, : 

authorizing and directing the withdrawal of March 26, 1881, merely: ; 


continued in effect the withdrawal made in 1856, and_-re- affirmed in 
1857. This ruling was re-affirmed by Secretary ce in his decision. 


of August 30,1886 (5 L. D., 107), holding that the rights of the road. 


were protected by the nel map of definite location aaa in 2e00). | 
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a Said withdrawal continued i in | force until August. 15, 18, when it * 
2, Woe Tevoued: See 


- Such being the facts of the case, the homestead oniey of Daniels.” 


made March 13, 1877 (supra); was improperly allowed; and “no rights,*  . 


either legal or eauitable. as against.a.railroad grant, are acquired. by a . 


_ settlement upon lands withdrawn by executive order for the benefit of, 
such grant.” (Shire eé. al. v. Chicago, St. Paml, Minneapolis and com - 
a. ‘Railway Company, 10 L. D. , 85.) e 
_ It requires no argument, £6 show that a person can not acquire any mts, 
right, as against a railroad company, by contesting the entry of another _ 7 
‘party who has no right because of the prior grant to the company. ~~ 


Tf he could. do so, the entire gr ant might be defeated by. a series of 


invalid entries followed by contests of the same. 


_ The application to make homestead entry of the tract 1 in controversy : : ~ 
must therefore be denied. . |  Vwpee 
| ene decision, of your office is reversed. 


MINERAL LAND—RES JUDICATA. 7 
ee STINCHFIELD v. PIERCE. 


: A final decision of the Department holding u tract to be en eral in onarae ter ee ' 


- conclusive up to the period covered by the hearing; but such decision will not 
- preclude a further consideration as‘to the. character of the. land based on subs . =e 


os - eoauedt exploration and. development. 


| Secretary ‘Smith to the Commissioner = the General Land 1 Oe ly 2 a mo 


“phe land involved i in this appeal 3 is the BE, 4 of the NE. 4 of the NE, : ve 7 


a 7 of Sec. 33, and the E. sof the SE. 4 of the SE. £ of See, 28, Tr. 2 Loe 


: ea 14 E., , Stockton, California, land dist ict. , a ee 
<<lt appears by the record that Llewellyn Pierce made hhemocteae a enti ae 


ae of said tract April 3, 1888, alleging settlement April 1, 1856. ‘Pursuant — - 
_ to published notice, he offered final proof at the local: office October 13, 


a 1892, when Andrew W, Stinchfield appeared and filed a protest agai | , 
said proof, alleging that claimant has not lived on the land as required - aa 


oad by law; that his residence was on adjoining land; that he has not cul. 


F “tivated the land as required by law, and that the and: is more valuable ean! 


for mining, “and gold im paying quantities has been mined therefrom.” 


‘The final proof was taken and the witnesses cross-examined. At the Pt 
close of the cross-examination, elaimant objected to any testimony: im 


| - regard to the mineral or non-mineral character of this land being enter ed. : 
 dnto, because the question has been decided by the whole Interior Depart- hee 


ment twice,” and he declined to introduce wy further BE HOn 2 as. 80: ae | 


the miner rad char aeter of the land. 
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The testinony of the pr obastauit and several witnesses was taken, el 
| the local officers. decided “that the 8. 4 of SE. tof NE. tof NE. t of é Sec: 
tion 33” is shown as a present fact to contain auriferous gravel, and is. 


therefore subject to entry under section 2329 of the Revised Statutes; - en 


that thirty-five acres of the. land. in contest are shown to be agricul-_ 


~. tural in character,” and recommended that Pierce be permitted to enter 


the same. Both parties appealed, aud your office, by letter of February, 


. _ 10, 1893, reversed that decision as to the mineral character of the five. _ 


acres desci ibed, and sustained the agricultural entry for the entire tract... 
‘The case now comes before the Department on Stinchfield’s appeal, 
alleging error both as to the facts and the law. | 

The character of the land in controversy has been once before decided 
_ by the Department in a controversy between the same parties, and it. 

was decided against the mineral claimant. It seems that one Sewalk 
Stinchfield made mineral entry of the cract September, 1881. Pierce 
- filed a protest against the same, allegi ing residence on. and cultivation | 
_ of the tract, and charging that it was not mineral but. agricultural. 
land. A fearing was ordered on these charges, and | testimony taken, 

_ commencing December 27, 1882. and ending January 25,1883. As a 
final result of that hearing, the Department, on March 10, 1888 (148 L.. 
and R., 411), affirmed your office judgment, holding the land to.be agri-. 
- cultur ai in character, and that Pierce might establish his right to it-by 
a full compliance with the law as to.residence. It. was MEO CADELY 
- after this judgment that he made his homestead entry. 3 

By the testimony of Andrew W. Stinchfield in the case at. bar, it is. 


“shown that he purchased the property from Sewall Stinchfield i in Sep- it 


tember, 1882. Hence he was the party in interest in the former pro- - 
ceeding, as this was prior to the first case, and he must be‘held to be 


bound by that judgment.. The questions involved at that hearing were. 


‘elaborately preseuted and thoroughly considered. It is stated that 
there were over nine hundred pages of testimony, and itis evident from » 
an examination of the case. that it was. goneN into Sees in its. . 
every feature. | 
Andrew W. Stinchfield again, in J eae 1888, presented a Seittion: aa 


-_ asking for another hearing of the case as to the mineral character of. 


land, supported by a number of affidavits. This matter was duly con- 
‘sidered. below and. finally reached the Department on-appeal, where it 
- was treated as a motion for reheari ing, and on September 19, 1890 (206. 
iL. and B., 338), was denied, but your office was instructed. to have a 
special ciconb investigate ane matter “and report to your office the. 
_ result of such investigation, upon receipt of which you will take such 


” action aS may seem proper.” ‘His report is not before me, but it is. | 
stated. in said letter of February 10, 1893, that “such investigation 


was made, resulting in a report by him (the special agent), dated Feb- 


ake truary 8, 1892, in favor of the agricultural character of the land, and. L 


| the good faith in the homestead ¢laimant.” 
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In the face. of all these advare se proceedings, ae is sidlé't to ‘talk of con- : 

seidexin, os ‘the: ‘question: of. the char acter of the. land ‘as an or iginal | 

| - proposition. It would be trifling with. the doctrine of res judicata, that — 
“wise and beneficent. rule of law. which makes repose of ‘litigated ques- 


_ itions and creates confidence i in the integrity of judicial and departmen- . 
.. tal decisions, upon which great property rights are. vested, to permit. — 


| parties thus to re-open, for re- adjudication, questions: that have been’ : 


-settled under all the forms of law. ‘Therefore, the question of the _ 

character of the land must: be. held’ to. have been ‘settled up to and 
. Including” the former. trial, aud all. testimony as. to its mineral value = 

prior to that time will be eliminated from the case at bar. | 


Itis a matter of common knowledge that the value of the ordinary | 
7 ‘mining claim is established by development, and exploitation; that its 
. mineral worth may be, ‘and. not infrequently is, as. capricious. and 


we: unstable as the wind. ‘Nature has uot, as arule, provided her treasure — 

in large and unvarying quantities, but has. distributed it sparingly, as oes 
* af 10° test man’s genius ‘and energy in finding it. The exploration. may 
be one day in borrasca and the next in bonanza. Hence, it being 


the settled policy of the goverment. to. encourage the. production of 


a the precious metals, I think that if it can be shown that by subsequent eee 


-development it has been demoustr ated that the land i is more valuable - oe 
dor its minerals than for agricultural purposes, it may be done. But oe. 


| 6 / fi the testimony in such a case would have to be clear and unmistakable,. ae . 
f -such as to carry conviction beyond. possible doubt. oan 


wg the oe 


~S.. Applying this test ‘to the case ati bar, it must ha held that the a ie ; 


testant has signally. failed to establish | the miner al character of any — 


| = | ‘portion of the land in controversy. In your: said. office decision the ae 


testimony has been fairly and sufficiently stated, and the conclusion is 
_ approved. It might be added, in addition, that the testimony. shows 


- : that no discovery whatever has been made since the former hearing; : 


nie that. there has been no development worthy of the name, and whatwork 

__. has been done was wholly with the view of performing theannual assess- 
ment work required by law on tunnel sites; further, the protestant him- 

| - Self testified that his main. object: in wanting the land was for. the pur- - a 
- pose of continuing his tunnel through it, with the view of ‘connecting - ca 


ib with the Buckeye tunnel, and thereby. draining: other: ground. | 


Your said office decision. as ‘to the residence of "Pierce: on the land is : | 


also approved. | | 
The pedemient: of your office i is s therefore aftr med. 
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- OKLAHOMA TOWN LOTS—ADVERSE CLAIM: 
| Tue GoppARD PECK GROCER Co, ET AL 


A certificate of right issued by the municipal authorities of | a iowa to a lot elaim- = 
aunt entitles him to a deed therefor, where the adverse claims presented do not. : 
fall within the jurisdiction of the Department. | ae 


Secretary Smith to the Commissioner of the: Sonar Land ‘Office, July 


ads TL, HL). | | 2, 1894. to & _ -(W. F. M.) 


On September 16, September 22, and Ostebees 2, 1890, respectively, 
Lewis J. Best, The (G@oddata: Peck Grocer Company and: Theodore A.. 
Pamperin, presented their several applications to. the board of town- 
-site trustees, No.1, assigned to Guthrie, Oklahoma, each asking for the 
allotment of lot No. 1, in block No. 71, in the town of Guthrie, and a 

deed therefor. — | 
-. Pamperin’s application is based upon pion of settlement had 
_.actual oceupaucy, that of Best on right of purchase from Pamperin, | 
and that of The Goddard-Peck Grocer Company upon purchase from. _ 
“original settler 8,” and continued occupancy since purchase. . 


A hearing was had on March 16, 1891, after which the board ‘rendered 7 


judgment— 3 | | 
That lot ‘No. 1 in. block No, 71, in Guthrie, Oklahoma, with the siosaecaien ta: 
thereon, be and the same is herons awarded and allotted to said Goddard-Peck 


: ‘Grocer Company, and that a deed be made and delivered accordingly. 


The decision of your office, now on appeal here, reversed, or modified 


| “this judgment, and awarded the lot in-controversy to Pamperin, who . 
“was not a party to the proceedings before the board, having failed to ae 
make the required deposit to cover the expenses of the hearing, and’ 


“who has not subsequently appeared. except by brief through counsel 
‘since the case has been pending in this Department. 


The facts developed at the hearing which are necessary to an initelli- a : 


‘gent comprehension of the attitude of the parties in interest and of 
_ their respective rights in.So far as wney have shown any, may. be stated 
in afew words. - — 

— On April 20, 1889, A, J. Wither ell ‘and: T. A. _Pamperin, the, latter 
. one of the claimants herein, both being then in Arkansas City, Kansas, 
_ entered into: an agreement. i the terms. of which « they joined them- 
selves jointly together for the purpose of doing a grocery business in 
the town of Guthrie, Indian Territory, and. further for taking up lots 
in said city in which each will have an equal interest.” Other and 
further stipulations ot the contract have no bearing upon the contro- 
versy. 

: Accordingly, soon after the openin g of Otddtona to settlement they 
engaged in business at Guthrie, and each of the partners, in his ix di- 
vidual name, located, occupied and claimed certain lots within the. 
limits of the townsite, but whether in the interest _ for the benefit: of 
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- ‘the seehieishiyy- pursuant to their agreement, is not eeeey _— 
shown, Witherell, as his interest appears, asserting the affirmative of 


_ the proposition, while Pamperin, with adverse: inter ests,. contends for — > 


the negative. For the lot involved in this litigation, however, the- be 
_ mayor and council of Guthrie, on May 20, 1889, issued to Pamperin, in 
his individual name, an instrument styled by them a “ warranty cer- - 


aah tificate ” by which they guarantee to him possession of the lot and a. ~ 


deed in fee simple without further proof of settlement. The cer tificate- 
2 also purports to be a receipt in full for all assessments levied upon the: 
lot for-the purpose of defraying the expense of survey, platting and Rae 


any other charges against said lot to date.. = 
It appears from parol testimony admitted into the. record that in. : 


December, 1889, Pamperin conveyed the lot, by a deed the char acter of. 2. 


aoe which is not ciently shown, to L. J. Best. This deed had never been = 


—- recorded, and was not produced, but the evidence discloses. that no» | , 
aa consideration was ever paid, but only promised upon condition that | 
~Pamperin should secure the title from the government. In view of make 
the fact that Pamperin had no title, and of the conditions of thetransfer, 
. Best took nothing absolutely by the deed, nor did he engage absolutely — | 


to do or pay anything. The transaction, if it had any validity at all, ; 
was a mere contract to ‘sell, and imported an equitable title only, i | 


oe whieh this Department can not give legal effect. 


On September 28, 1889, after the dissolution of the itiadilan 


between: Witherell and Pamperin, Allen J. Witherell, in behalf of the: | - 
_-partnership, treating the lot as partner ship property, ‘conveyed itto | 


the Goddard-Peck Grocer Company in satisfaction of a partnership: 3 


debt, and it is upon. this deed of conveyance that this ‘company pesee : : - 


its claim. | oo 
- Thus, this Department is invited to invade the exclusive acne of . 


the local courts and adjudicate rights of property of the citizens ofthe 
- ‘Territory of Oklahoma, controlled by local laws and arising out Of 
| transactions over which the government of the United States, through. a 


~ its executive branch, has no jurisdiction whatsoever. It is not com- |. 


petent for the Department to coustrue the partnership agreement - 


- between Witherell and Pamperin, and give effect to its terms, during: ae 


the existence thereof, nor to settle its affairs after its dissolution. | 
Both the. Goddard -Peck Grocer Company and Best claim. through. | 


; pean and while he was not a party to the hearing before the ae 
board, their rights, in any event, depended ultimately upon the estab- 


lishment of Pamperin’s original right through occupancy. The logic a 


. of their position is the admission of his claim. The warranty certifi- ae 
_ cate presented by him to the board of townsite trustees is indisputably: | 
| the 6G paper evidence of claim” contemplated by section 2 of the act: 


of May 14, 1890, 26 Statutes, p. 109, and the prima facie evidence which — 


it ianpoeis has not been opposed by any adverse claim \ within the. com- - - on 


a _petence of this Department to take cognizance of. » 
: The decision of your office i is, therefore, affir med. 





ee, 





<< 
: DECISION? RELATING TO. THE PUBLIC Lanpse7— Le 
PUBLIC LAND—ORDER OF SURVEY. » a 
GOWDY v. GILBERT. 





| A final decision of the Denuiaenk directing the survey of a tract as sabits land, | 
- precludes the subsequent consideration of a claim thereto mane on tae 


; ownership. 


.  Seeretary Smith to the Commissioner of the Gener al Land Office July 2, 
Te EL) +3. 1894. : “ (G. B. G) 


~~ The land involved i in this case is lot'6 of Sec. 2 2,7. 15 N., R. 15 W., 
: Grayling land district, Michigan. This description is based on a a 
| vey of. said » section, approved February 7 eet which was: a, second : 
‘survey, or re-survey, of the section. 
. According to the original survey, approved June 38, 1839, the land _ 
in controversy was part of lots 2 and 4, as destined by the plat of © 
such survey, said plat representing a fake as the oe mlennGer line | 


~~ of lot 2, and the northwestern line of lot 4. 


According to the.re-survey of February 7, 1889, the lines of these: 
dots, as above referred to, fall a considerable distance south and east- 


of the lake -shore, leaving a body of land containing 69.62 acres between: 
_ said lots 2:and 4, and the shore of the lake as unsurveyed public land, 


_ which was then surveyed and is now known as lot 6, and this is the 
' land in controversy in this suit.. 

Jt appears that the defendant herein, P.D. Gilbert, iepafad a8 a: 
- homestead said lot 4, built his home at a point on id lot, as he 
_ believed, near the lake- shore, ae point, under the last survey, is in. 

lot 6. 

Lot 4 was patented to Gilbert’ June 20, 1870, and by departmental - 

decision of May 17, 1889, ex-parte Philoman D. Gilbert (8 L. D., 500), it~ 
was directed that the ad Gilbert be allowed to make entry for. lot 6as _ 

an additional homestead entry; under the 6th section-of the act of 


March 2, 1889, and that patent issue to him for said. land on or of 


, Somplance witli the requirements of said act. 


On June 18, 1889, the said Gilbert made homestead err said lot,” — | 


6, which entry 1S still intact. On September 13, 1892, the plaintiff 
herein, A. C. Gowdy, filed in your office a protest against said entry, — 
and requested that such entry be canceled, for the reason that it — 
embraced a portion of the land entered by. Goway more than. twenty ) 
years ago. 
Lot 2 was patented to the uciestant Séwdy Bapiembee 20, 1872, co 

Said lot, under the survey approved June 28, 1839, contained 67, 60 a 
acres, end according to your office opinion, 

Under the re-sarvey of section 2, approved February 7, 1889, the lines of the | 
former sur vey of 1839, supra, were followed in every instance, and the boundary _ 
- lines and areas of the subdivisions were in no wise change’ by said eubaeduent sur~ 
vey, hence lot 2 now, as then, contained. 67.60. , 


1801—vot 19 2 
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This: statement. is made. with Special reference to the contention of a cart 
| promeient that the. land in controversy had. been previously patented. a 
to him, or more specifically stated, that lot 2 having been patented to 
‘him, it is contended that the western line of said lot was the lake-shore, — = 
that the land in controver SY lying between the western line of said lot, — 


a : _ according to the re- survey, and. the shore of the lake, is land cncows 


ered by the receding waters of. the lake, and pelea to him by virtue | 


of riparian proprietorship. 


This is a question that has passed rene: the jurigdichon. of the | 


: ae Department, and can only now be determined. by the courts. The :: 
= question as to the character of this land was fully determined by the 
Land Department before survey, and when said survey of lot 6 was 


- . ordered, the question as to the character of the land became res judi. 7 
— cata, See Case v. Chureh (17 L. D., 578). | | : 
Gowdy’s protest is therefore mien and it appearing that the 


’ ‘entryman Gilbert is entitled to said lot. 6, oe reason of his occupation 


and improvement, the decision. appealed from 1s. concurred me and. is 
therefore. pee | | - 


| COAL BNTRY~EQUITABLE ACTI ON. a 
7 ANTHRACITE Musa Coan Co. 


A coal entry aligwed on defective declaratory statement and ere snore may be 
equitably confirmed, in the absence:of any adverse claim, where ‘a proper declar-— | 
_atory statement is pupscanen sly, filed and the loa additional proof fur- 
nished. _ , . : 


| Seoretary Smith 1 to the Commissioner if the Gener al Land 1 Once, July 
(J. LB) ee BIBI, (PB. J.C.) 


| The land involved in this appeal is the SE. 4 r 1 of the NE. 4 ty , the NE. 4 
of the SE. 4 + and the SE. 4 of the SE. 4 of Sec. 17, T.13S., RB. 86 W., 


ae ~ 6 P.M., Gunnison (formerly Leadville) land. district, Colorado. 


- 1G: appedie that coal entry No. 33, Leadville (Ute series), was made _ ; 
ye of this tract FE February 28, 1888, in the name of Wallace Bowman. - This 


ae entry was made by one Howard EF. Smith, under a@ power of attorney | ; | 
. from one-John H. Bowman, as attorney in fact for Wallace Bowman,. 


i appointing him—Smith—attorney i in fact for WallaceBowman. When 


this entry came up for consideration in your office, the attention. of the | 


oe — Jocal office at Gunnison was called to. the irregularity by letter of June 


4, 1884, They were advised that the regulations require the declara- a 


tory statement and affidavit to be made by the applicant himself, but 


ag there was no adverse claim or conflict, it was ordered that Wallace - ; — | 


- Bowman be allowed to make his celta statement and affidavit. : 


2 and file the same NUNC pro tune. It was also required by said letter ? | 
.. that proof of possession by the agent must be furnished, under para- 


; eae 17 of un ly of J uly 31, 1882 oe iL, D. 68) 5 also that ane ‘ 
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" the power of attorney from Wallace Bowman to J. H. Bowman was not — 
in the files, and that “ where an agent is recognized he must appear 
under “sufficient power of attorney,’” under pavag raph 34 of said. regu- Be: 
| lations. ; 

: Thus the matter seems ‘to have rested until N eveniber 16, 1892, when 

-. your office advised the local office that on a re-examination of the case — 


it was found that the following was lacking: “1. The affidavits of two 


witnesses and agent s showing that'said land-is chiefly valuable for coal; | 
and, 2, proper evidence of citizenship of said Bowman.” | : 
On Varch 26, 1893, your office. again took up the matter, and on 


- letter of that Ante to the local office said, inter alia: 


I am now in receipt of your letter of March 7, 1893, inclosing certain, evidence 
called for by letter ““N” of November 16, 1892, and reporting that the evidence : 
_ required by said letter of June 7, 1884, has not pean furnished. 

“Inasmuch as said evidence is material, and claimant has failed to furnish we same, : 
the entry is accordingly held for cancellation. | 

From this decision the Anthracite Mesa Coal Mining Company, the’ 
alleged transferee of Wallace Bowman, has appealed. 

Since the appeal was taken there has been filed in this office the afii- 
davits of Wallace Bowman, called for by your office letter of June 7, 
1884, that is, a declaratory statement and the affidavit required by 
paragraph 32; also his affidavit of vitizenship, and still another aff- 
davit, in which he states that John H. Bowman was appointed as his 
attorney in fact “by a duly executed power of attorney, with full 
_ authority to‘substitute an attorney in fact to act for affiant.”. These 
-affidavits were made in the State of New. York, and are dated June 8, 
1893.- It is stated by counsel that the reason for delay in presenting | 
them was owing to the inability of the transferees to. ascertain his 
- whereabouts. 
' It seems to me that in view of the fact that there are no adverse | 
claims to the land, your office order of June 7, 1884, may. be now carried _ 
— into effect. The original power of attorney from Wallace to John H. - 
Bowman has not been supplied, but: the former swears it was duly 
executed. In addition to this, the presumption would be that satis- 
| factory evidence was presented to the local office of. his appointment aS” 

such attorney in fact. (Frederick. Rose, 18 L. D., 110.) | 

In view of the provisions of Rule 100 (Rules of Practice) maneiibeing | 
the filing of additional.evidence in ex parte cases these affidavits have 
- been considered. To avoid the further delay incident to referring the’ 
- question back to your office for further consideration, in the light of : 
_ this evidence, it is my opinion that these affidavits may be filed nunc _ 
pro tune, and the matter then referred to the Board of Equitable Adju-~ 
dication for its action. It is so ordered, and your said office judgment | 
is reversed. : | 





-RATLRO AD GRANT—~LANDS EXCEPTED. 


Hastines AND DaxKora Ry, Go. e MARTIN. : 


Land embraced thin a homestead entry at the date of ‘the g patie to ints: company iF: - 
~ is excepted therefrom, though said entry is ‘eanceled prior to definite location. at 
The ruling of the supreme court in the case of Bardon v. Northern Pacific R. R. Co: cee ae 


as to the effect of a claim at the date of the grant to that: company, is. s equally = 
oa applicable to the Hastings and Dakota grant. oe sian . 


Secretary Smith to the Commissioner of the General Land Opt, SP nly & 2 
eta) a a 1894. rE a: AGW EPS. 


. - Phe iand involved in the agian from the decision: of: your office of 
October 29, 1892, denying the claim of the. Hastings: and. Dakota Rail- |: 


“2 way Company hetéto, is lot land the SE. 4 of the NW. 4 of See. 9, 


os TT, 115 N., BR. 30 W,, Marshall land district, ‘Minnesota; and is. within. - 


“the primary limits ‘of the grant made by the act. of July: 4, 186. 64 ee 


Stat., 87), to aid in the construction of said railroad. « 
At the date of the granting: act, said land was embr aved in hoe. _ 
stead entry No. 1561, made July 12, 1864, which was cancelled Novem- 


| ber 22, 1866, becanse of failure to comply with legal requirements, and 
~—» which had sensed to exist at the date of definite location: of the. road 
June 26, 1867, was 
: “March 4, 1881, Catherine Martin made her fioniestgad: entey: of eaid 


| ~~ Jand, and on ‘February 9, 1886, final certificate was issued therefor. 
. 2.) he Hastings and Dakota Railway Company claimed said. Janda under 
tts. grant. But your office denied its claim. ‘The allay, y company. a 


: oc : has app ealed. 


“By departinental decision of November. Lb, 4892, in ‘the case. of Gata | 


| nell, et al. v. Hastings and Dakota Railway ‘Company: (15. L. D., 431), gi 
it was decided that lands embraced within a subsisting homestead 
_. entry at the date of the grant to said company, are. excepted there: 


= ~ from, although said entry may be cancelled. prior. to. the. definite. loca- ioe 


tion of the road. This: decision: was simply following. the doctrine 

announced in the case of Bardon VD ‘Northern ‘Pacific Railroad | Com. 

pany (145 U. S., 535). Psa | | te on 

There is no frees in the contention. of th, mote: for the alone oe 
company that the grant to it is distinguishable from the gr ‘ant. to the: 

Northern Pacific Railroad Company, eee in- Bardon Be ‘North. 
ern Pacific Railroad Company, . SUPTO, 


-* The words in the third section of the grain to. ‘the Ne orthiern, Pacific a . 
Railroad Company (13 Stat. , 365), oil which the question turns, are: , 
Whenever, prior to said time, G. @.; the definite location of, the route of the foaa) 5 —_ 
_ any of said sections, or parts of sections, shall. have been. granted, sold, reserved, 
7 oceupied by homestead settlers, or pre-empted, or others wise e disposed: 0 of, other land Se 
_ phat be selected oe said pompeny in lieu thereof. Mis eS a Gee ae ae 
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“The language | of. the corresponding provision ‘in the grant: to the 


| Hastings and Dakota Railway Company (14 Stat. , 87) 18: 


In case it shall appear that the United States have, when the lines ¢ or route of said 
roads are definitely located, solid any section or part thereof granted, as aforesaid, or 
that the right of pre-emption or homestead settlement has attached to the same, or 


it shall be the duty of the Secretary of the Interior to cause to be selected, for the 


purposes aforesaid, from the public lands of the United States nearest to the tiers 


of sections above spanitied so much land in alternate sections, or parts of sections, 


that the same has been reserved by the United States for any purpose whatever, then — 


designated by odd numbers, as shall be equal to,such lands as the United States | 


have sold, reserved, or otherwise appropriated, or to which the ae of homestead 


"or pre- amption has attached, as aforesaid. 


In the former grant, the language is «< Whenever, prior to said time, 


grant, “In case it shall appear that the United States have, when the 
lines or route of said roads are definitely located, sold, ete.” I am not 


able to discover any distinction in the meaning of the two grants. The 
' words “have sold”, “has attached”, and ‘Shas been reserved by the 


ss your office appealed arom, and it is affirmed. a ase 


United States”, when the lines are definitely located, surely mean. 
before the. lines ane been definitely located. 


any of said sections, etc., shall have been granted, ete.”; in the latter a 


I am therefore of opinion that there was no error in the decision of. e 


nat 
e 


| RAILROAD SELECTIONS—MINERAL LANDS. (/” 


INSTRUCTIONS. 


" Secretary Smith to the Commissioner of the. General Land Office, July 
(J. LH.) Gy 1894. Je L, MeO.) 


oA 


‘In the matter of the selection, by railroad companies, of lands in sat- 
isfaction of their grants, the following rules and regulations will-be 


observed in determining whether the lands selected are mineral or non-” 


mineral lands: 


(1) Where the lands. have Ween coannee: by the surveyor. -general as. 


mineral, a hearing ‘may be had to determine the character of the land, 


ander Rules 110 and 111 of Rules and Regulations issued December 10, 
1891, controlling the disposal of mining claims. ae sod 


(2) Where the lands selected by the company are within a einetal 
belt, or proximate to any mining claim, the railroad company will be 


required to file with the local land officers.an affidavit, by the land 
- agent of the company, which affidavit shall be attached to said list 
when returned, setting forth in substance that he has caused the lands 


mentioned to be carefully examined by the agents and employés of the 
company, as to their mineral or agricultural character, and that, to the 


best of his knowledge and belief, none of the lands returned in said list 
_ are BUner al lands. | | ee te 
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= Upon receipt of sid ise you will cause it to ie axamined: ads a aviea! _ 


- list to be prepared of. all lands embraced. ther ein. that are not within a - _ 


radius of six miles from any mineral entry, claim, or location, which. 
list shall be transmitted to the Depar tment for its: approval. If any of 
the lands embraced in said list of selections are found upon.examina-- 
~ tion to be within a radius of six miles from any mineral entry, claim, 
_ or location, - you will | cause a supplemental list of such. lands to be pre- 

aM pared, and return the same to the register and receiver of. the district 
in which they are situated, and notify the railroad. company that they 
have been so retur ned. The register. and rec eiver will at once cause 
notice to be published in such newspapers as_ ‘shall be designated by 
the Commissioner of the. General Land Office, containing a statement 
that the railroad company has applied for a patent for the lands, desig- 
- nating the same by townships, and has filed lists of the same in the . — 
local land office; that said lists are open to the public for inspection; 


that a copy of the same, by descriptive subdivisions, has been conspicu- . © 
ously posted in said land office for inspection. by. persons interested, 

and the public generally; and that the local. land officers will receive 
| protests, or. contests, within the next sixty days, for any of said tracts 


or subdivisions of land claimed. to be more valuable for mineral than . 


; ee for agricultural purposes. : PI ~E, , 
- At the expiration of said sixty day s, the tebistors aiid receiver are a 


: return to the Commissioner of the General Land Office said supple-- a 


> ‘mental list, uoting thereon any protests, or contests, or suggestions, as. 
to the miner al character of any of such lands, tog ether with any infor- cee. 


- mation they may have- received as to the mineral char acter of any of. |: 


* the lands mentioned in- sald list. After the same shall. have been’ 


returned by the register and receiver, you will first eliminate from said i < 


supplemental list all the lands: that have been protested, or contested, oe 
or claimed to be more valuable for mineral than for agricultural pur-= 


poses, or concerning which any suggestion has been made as to their 


- mineral character. The remaining lands | you will corey to this — 
Department for appr oval and pat enting as agricultural. ; 

In regard to lands protested or contested, or claimed to be. inineral; 
or concerning | which any suggestion has heen. made, or ‘report by the | 
register and receiver, as to their mineral character, you will order a 
hearing to be had. by the local land officers i in op case, after’ giving». 
due notice to the persons furnishing such infor mation, and to the rail- 
| road company, under the existing rules and regulations of the Depart- 
- ment concerning heavings i in cases where the land has. been returned as 


_ miner al land. 


The railroad company shall pay to ‘the register a and receiver the ost | 


= of advertising said lands in the manner set forth. . 


You are further instru ected that all lists which. nave been ier etofore : | 


as a | “prepared i in accor dance with any rules, regulations, or -instruetions of. | | 
| oe the Secretary of the > Interior, where such rules have been complied _ 
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- witli (such as. furnishing affidavits showing ‘the non- mineral eae | 
; acter” of the lands in accordance with the instructions of the Inte- 
-. ylor Department), and such mineral affidavits furnished for each subdi-. 


_ vision of forty acres, shall be excepted from the terms of the foregoing 
- regulations. Also, where lists of selections are now pending of lands 


returned. by the surveyor-general as’ mineral. where hearings have — 
been had in accordance with rules 110 and 111. of Rules and Regula- . 


tions of December 10, 1891, above referred to, and the local officers 


have. determined a said lands are non-mineral in character, and 


such determination has been approved by the General Land Office, 


such lands shall be submitted to the Department for approval, without | 


further. investigation, although they may be within six miles of any 

mineral claim or location, unless since said hearing mineral claims 

or locations have been made of any tract embraced in said lists, in which 

event you will eliminate said tract from said list, and hold the same 
for farther inves tigation. : 


———— 


STA TE SELECTIONS—MINERAL LANDS. 


Instructions. - 


Seer etary Smith to the Commissioner of the. Géneral Land Ofice, ids 9, 
cra!) ) 1894. Be : (J. L, McC.) 


I am in receipt of your communication of June 18, 1894, tr ansmitting 


for examination and appr oval draft of a circular fetter desioned to put — 

into operation the instructions of this Department relative to lists of 

State selections of lands within what are known or regarded as mineral — 

belts. Ireturn the same without approval, and direct that where lands 

_ selected by any State, under the various grants, are within what are _ 
known or regarded as mineral belts, or in proximity to lauds claimed. a 
or returned as inineral, the State or its selecting agent shall be required - 


to comply with the rules and. regulations this day promulgated relative 
to selections of lands similarly situated, within the. limits of railroad 
grants. | | 


RIGHT OF WAY—TERMINI OF LINE. 
Pe 


HESPERIA LAND AND Water Co. 


The sartieatace of the pr esident and chief engineer of an irri gation company, ¢ seached 
to right of way maps, should designate the termini of a pipe line along which 
_ the rig ht of way is claimed over the public land. 


Secretary Smith to the Commissioner: of the General ian Office, July 10, 
(LH). 1894. t een 2° (B. W..0,) 


J have considered the appeal by-the Hesperia Land and: Water com- 


pany from your office decision of April 3, 1894, requiring said company. 
to amend the certificates of the Pye and. oe engineer attached 


t 24 S. DECISIONS RELATING | TO: THE PUBLIC LANDS. “4 


to its maps sea 2 the pr euosed location of its pipe line, dione which: | 
the right of way is: claimed under the Dee oF the act of March 3; 2 


.. 1891 (26 Stat., 1095). 


. The chief ericson to the certificates referred is is that fie fail to : 
designate the termini of the pipe line along a iaeht the right of way is x 
claimed over the public lands. — | 


Your letter suggested to the eat that. the old maps be sob | 


; ainended but that new maps be filed complyin g with the requirements — 


- 7 contained i in said letter—as the old ones are greatly defaced—and after 


approval they become the final record. 

It is claimed in the appeal that the maps in their present shape met 

- all the requirements in force at the time of the filin g of the Bang and 
for this reason they should be approved. : fae 


The reason for this claim would seem to be that the maps were once fae 


returned by your office with suggestions which were complied with, iG 


. _ but that in your first letter you failed to. note the defects now made the 


_ basis of your letter of April 3, 1894, before referred to. 
It would appear from the map that this pipe line crosses, part of the 


as way, private property, and that right of way is only claimed for a por: Bass 
tion of the pipe line indicated on the map, and as it has always been 


required that the termini should-be set forth in the affidavit and certifi- 
cate attached to the map, I must approve your action ‘Tequiring the 
amendment in Ves parucway 7 


— INDIAN LANDS—EMINENT. DOMAIN. | 
Opinion, 


In ene exercise of the right of eminent Senge a State may condemn fie pubes pur: 
poses; uuder proper procedure, lands embraced within Iudian’ allotments. 


= Assistant Attor ney- General Halt to the Seer etary of the Interior, Care 25, ia 
| 1894. _ % ; a oa (GB. G.) : 


a have the honor to acknowled ge the receipt, by Serbal ‘reference, of _ 
a letter from Hon. T. C. Power, United States, Senator, addressed to 
your predecessor, Mr, Secretary Noble, transmitting a communication. 
- from the Commissioner of Indian Affairs, relative to the right of cer- 
tain settlers at Stillwater, Montana, to build.a bridge across the Yel- 
lowstone. River, upon. land auly: allotted to. au. fndian woman of the - 


Crow tribe. Oe 
In response to the i inquiry of senator Power, the Commissioner refers. _ 
' to the various treaties and agreements concluded with said tribe of 


Indians, and says there is no “ authority. of law for the building of 
roads, or construction of bridges across. the Crow reservation in Mon-. 
~~ tana, or over allotments made to the Indians of the said GED; embrac- 

ing lands formerly ¢ contained ther ein.” , | 


- “DECISIONS RELATING TO THE PUBLIC LANDS. | 25. 

He also says: _ 

County authorities, even with the consent of Fie allottee, can one no other 

right than an exsement to the landsso taken and used. 
Parties seeking to: build a road, or ‘construct a bridge on lands saleien to the - 

Crow Indians,.can do so only by mato agreement, between themselves and allot-- 


tees, and it is trusted that allottees will sce the benefits resulting from improve- 


‘ments of the character indicated, and give their consent to such as are necessary 
and important. . 
In said letter, Senator Power says: ‘ While Iam a frien dl of the. Indian 
‘and the half-breed, I do not want the allottee to be in a position to 
“be arbitrary, and not permit highways to be built through their land, 
and. also believe be should pay some taxes, and bear a portion of the 
‘burden of the State”, and. asks the question, “ What would you recom- 
mend in this case?” at : 

By said reference, I am asked for ail expression of -opinion on the 
‘question herein set forth. | 7 | - 

. There are two questions. to consider: . i ) 

First.. Does such right of eminent domain exist, Gibhae in in6 United 
‘States government, or in the State of Montana, as warrants the taking — 
-of any part of the lands allotted to the Crow Indians in severalty, for 
‘the purposes mentioned ? n 

Second. In which sovereignty does the eit exist, the United States 
‘government, or the State? _ 

On the first question-there can be little doubt. The purposes for 
which the exercise of the right of eminent domain is called in question 
herein, are such as are universally recognized as proper watters for the 
‘invocation of sovereign power. The right to build bridges and estab-_ 

lish highways-for the public use. There appertains to every independ-— 

‘ent government the right to take private property for public uses. “It. 
is an attribute of sovereignty”, and exists independently of coustitn-_ 

tional recognition. ‘The question.of whether the: conditions precedent 
to the exercise of the right, have been complied with, is a proper mat- 

ter for judicial inquiry, but judicial cognizance is not allowed of the 
expediency or necessity of appropriating any particular private prop- 
-erty to a public use. Specially as regards Indian lands, the govern- 

-ment’s right of eminent domain in such lands, has never been. any 

tioned by the courts. : 

The origin of the doctrine of ultimate title and denimion in the United 
States, is found in tke principle older than’ our government, that dis- 

-covery gave title to the government by whose subjects, or by whose 
authority it was made. This gave to the discovering nation the sole — 
right of acquiring the soil from the natives. | 

As said by Chief Justice Marshall, in the case of J ohuson v, McIn- 
‘tosh (8 Wheat., 54:3, 575): | | 

The potentates of the old world found no difficulty in convincing themselves that 

‘they made ample compensation to the inhabitants of the new, by bestowing on 

‘them civilization and cbristianity, in exchange for unlimited independence. - . 
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‘While thus annie the right of acquisition and dispoaition of dies | : } 
fee in-the soil, the usuEEuCWaary right. of ocoupaney was Tecognized im. 


the natives. 


a ‘The ultimate: fee (endeinbersd with the Indian right of aceupaney) was in bie " 


 erown previons-to the revolution,. and in the States of the Union afterwards, and 


subject to grant. This right of: oceupancy was. protected by the political power,. 

and respected by the courts until extinguished, awhen the patentee took the encum- — 

- bered fee. So this court, and the State courts have aunttormly and often holden. 
Clark v. Smith (13 Pet., 195, 201). | | eae Fs 


- The land embraced in the Territory (ow the State) of Montane is. - ee 


part of the Louisiana purchase. When ceded to the United States by. 
France, this government then acquired the ultimate fee in the soil, and: | 
with it the higher right of eminent domain. | Bs, 3 3 , 

As the exercise of the right of eminent. domain necedsarily. i in ‘most: 

cases, and certainly in case of the appropriation of land for a highwayy 

operates as a deprivation of exclusive individual use of the property so- 

: appropriated, it becomes. necessary to examine the right of the United 

_. States government to deprive the Indian of the right of possession. and. , 
use, which has been universally conceded to belong to hin. | 

In the recent case of Missouri, Kansas and Texas Railway Company: 
v. Roberts (152 U, §., 114, 117), the policy of the government, which it: 
is conceded is untrammelled by any rule of Jaw, 18 summed up as: a 
lows: po x | : | | i 

Though the law, as ‘stated. w ith vefei ence to the power of the government to deter- 
nine the right of occupancy of the Indians to their lands, has always been recog-. 
nized, it is to be presumed, as stated in this court in the Buttz case, that in its exer-- 
cise, tlie: United States will be gov erned by such considerations of justice as will 

control a christian people, in their treatmeut.of an ignorant anil dependent race, the-. 
court observing, however, that the. propriety or justice of their action towards the- 
Indians, with respect to bet lands, is a question of governmental policy.” 

On the second question, the authorities agree. that while paramount 
sovereignty resides in the United States, RC far as the Ter ritories are: 
concerned, still, when a Territory is admitted as an independent State 
into the Union, the general rights of eminent. domain are exclusivel y- 

vested in the State sovereignty. Pe De i 
— The only exception to this rule is when the general government may 7 


consider it important to appropriate for its own purposes lands or other 


| property, to enable it to perform its own proper functions, and in such: 
ease, it may still exercise the authority i in a gue as well as. within. 


_ Territorial jurisdiction. 


By section four, of the act of Bobiaary 22, 1889 (25 Stat., 676-67 17); 
admitting Montana into the Union, it is stipulated : 


- That the people inhabiting said proposed State, do agree and iehiavs that they: 
forever disclaim all right and title to the unappropriated public lands lying within 
the boundaries thereof and to all lands lying within said limits, owned or held by - 
any Indiaus or Indian tribes; and that until the title thereto shall have been extin- 
guished by the United States, the same shall be, aud remain ee to. ae On 
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tion of. the United Sines, and said Indian lands shall remain under the absolute: 
jurisdiction and control of the Congress of the United States. 
The act of April 11, 1882 (22 Stat., 42), after providing for the allot- 
~ ment of lands in eect to iidians of the Crow tribe, provides that: 
_ . The title ,to be acquired by all members of the Crow tribe of Indians, shall not be 
subject to alienation, lease, or incumbrance, either by voluntary conveyance of the 
- grantee, or his heirs, or by the judgment, order, or decree of any court. 

The same act further provides, “That all existing provisions of May 
7, 1868, shall continue in force.” And the provisions of May 7, 1868. 
(15 Stat, 649), referred to, were the terms of a treaty entered into at 
that time between the United States and the Crow Indians. The stip- 
ulation therein, pertinent to this inquiry, is as follows: > 
And the Ubited States noav solemnly agrees that no person . . . shall ever be 
permitted to pass over, settle upon, or reside 3 in the neEDNOny, Cescrlye in this arti- 
cle for the use of said Indians. | 


These are the statutes on pins is predicated the opinion of the Hon- _ 
-orable Commissioner of Indian Affairs, herein. ~The error into which | 
the Honorable Commissioner. seems to have fallen, appears to be in his... 
failure to properly discriminate between. the right of public ea 
and the right of eminent domain. 

By the act, supra, admitting Montana into the Union. the interest 
disclaimed by the State is the “right and title” to certain lands within 
the boundaries thereof. -This was a disclaimer of the right of public _ 
domain, and the right of eminent domain being a distinct, separate and 
permanenh: right was not affected thereby. | 

Until the patents have been delivered to the indians for the jande 
embraced in their allotinents, such lands are part of the public domain 
of the United States, but the right of eminent domain, so far as it 
- becomes necessary to use it in the exercise of State sovereignty, passed 
to the State when it was admitted into the Union, as fully. and com- 
pletely, with reference to these lands, as any other within its bound- 


aries, the State having the same ‘Tight of eminent domain in lands 


belonging to the public domain, as WM 1 land held 1 in ne simple Py its own 
_ citizens. : | 
«©The right of ene pr operty for Sabie use is aroha by a state, 
— gubject to ne power vested in the Federal government. The proprietary | 
right of the United States can in no respect restrict or modify the exer- 
cise of this sovereign power by a State.” West River Bridge Co. v. 
Dix (47 U. S., (6 How.) 507. See also American and English Encyclo- 
pedia of ian. Vol. VI, oe 512, title Eminent Domain, and cases. 
there cited. — a 

‘Waiving the question of the right of die gener al. government rs | 
impose a condition on a State, that would operate as a limitation on its 
sovereignty, I conclude that no such limitation was ever intended. - 


It is clear that by the aforesaid treaty stipulation Congress simply | 
intended to afford the Indians adequate protection against. the rapa- 
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. cious commercial instincts of unprincipled men, and the possible exer- 
cise of the power of the courts to further the designs of such men, to — 
secure possession of these lands, without. just compeusation, and to 
_ prevent the passing over, settling upon, and residing. in the territory, . 
in the furtherance of private enterprise. This was. done in the interest 
of the Indian, and for the- promotion of his welfare, aud certainly not 
for the purpose of preventing a State from opening up Bighwey® in une, | 
interest both of the Indians and her own citizenship. a 
-_ In conclusion, it follows that the State of Montana has the right to 
condemn, under proper procedure, for public purposes, lands embraced = 
in Indian allotments in said State, — : | 
Approved: 
Hoke SMITH, 
| Secretary. 


. RAILROAD GRANT—SETTLEMENT CLAIM--TLIMBER CULTURE ENTRY. 
NORTHERN PACIFIC R. R. CO. v.. VIOLETTR. 


‘The occupancy ai oatipation of a tract at definite location by one who ‘gubse- 

quently makes timber culture entry thereof, do not serve to except said tract 
from-the grant, if the entryman was not belies to take the land under the 
Settlement laws when the grant attached. 


| seceeiais y Smith to the Commissioner of the General Land Ofice, July. 
. Ls): .. 12, 1894. (J, Le Moc.) | 


‘Ihave sonmidered the case of the Northern Pacific Railroad Com- ~ 
pany v. Francis Violette, involving the NE. 4 of the SE. 4 of See. Li, 
~T,13 N., R. 20 W., Missoula land district, Montana. | | 

The ion is eithin the limits of the grant to the company as shown 
by the map of definite location, filed July 6, 1882; also within the 
limits of the withdrawal upon the filing of fii map of general route, 
which became effective February 21, 1872. 7 
_ At the date of the filing of the map of general route, the ve was. 
covered by the unexpired pre-emption claim of one John Sexton. 
Relative to its status at the date of definite location, as shown by the 
hearing had in the case, the decision of your office, dated erat 14, 
1393, states: 7 | | 7 : 
. Francis Violette, the present claimant, made timber culture antiy? No. 1306 & the | 
said tract, July 15, 1885. . The testimony shows that Violette, a. citizen of the United — 
States, and qualified to make timber culture entry, has been in possession, of the 
_Jand since 1877; that he fenced the whole of it in°1879; has about thirty acres — 
plowed, yaised grain and hay thereon, and on July 6, 1382, had some trees planted 


and growing thereon. Violette had such a claim for the land at the date of definite 
Jocation of the line of road as he: could perfect, and intended to perfect, and which 


ihe has subsequently entered; and it is affirmatively shown that he was qualified to | 


make such. entry ; and his claim therefore ed do a the land from the oper ation of _ 
: the grant to the railr oad company. | i 
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| The ¢ company has filed au appeal, sivas several errors on the part 
of your office, the only ones oe at call for notice under the circu stances, | 
being the following: 
It was error not to have ruled that a timber Caituie entry is not a claim cs cnaee 
‘the settlement laws,” as no settlement on the tand is required, and the right or 
claim arises only on entry. 
- This contention is correct; the entry of the tract under the timber - 
culture. law subsequently to the date of definite location does not per se 
serve to show that any claim had attached at that date. | 
Error not to have ruled that, as Violette had exhausted both his 
pre-emption and homestead rehte at the date of definite location, he 
could not claim, either in fact. or by intention, this land under the set- — 
tlement laws. | 
The evidence relative to Violette’s qualifications at the date. of thie | 
filing of the map of definite oeauON, is very ameuous and obscure,. 
as follows: . 
'  Q. How far do you live from the land in question? 
._ 4. Must be half a mile from the building. 
— Q. Does it join your ranch? 
A. Yes, it joims my pre-emption claim? : 
This indicates that he had made a pre- -emption filing at the date of 
the hearing (July 20, 1891); but it does not indicate that he had. made. 
sucha filing nine years balan (July 6, 1882). The examination continues:: 
— Q. Had you exhausted your rights, either homestead or preemption, ond uly 6, 18827 
A. Yes, . 
Q. Did you ever das filing of any kind of this tract of land before Jaly 6, 18827 — 
A. I made that filing on that forty acres of land before that time; made that 
timber culture on it; this was after 1882. I did not understand the auesiion at first. 
This leaves it very uncertain how much of the question or questions... 
iminediately preceding, was misunderstood by the witness. The only 
testimony taken as to his qualifications is that above quoted. . _ 
In 1882, the land was worth five dollars an acre, and he had put. 
nearly, or quite four hundred dollars’ worth of improvements upon it.. 
If he was at that time qualified to take the land under either the pre- 
~emption law or the homestead law, according to the rulings of the 
Department his occupancy and cultivation of the tract excepted it — 
from the grant, even if he afterward entered it under some other law. 


It would be a serious loss, and @ gross injustice, to him if he were to: 


be deprived of the land solels because of his having misunderstood a 
question asked him during the examination. I have to direct, there- 
fore, that you will afford him an opportunity to make a statement to: 
your office, under oath,-as to whether he was qualified ‘to make either — 


a pre-emption filing, or a homestead entry on the 6th of July, 1882. If 


he shall allege that he was so qualified, you will direct that’ a hearing” ' 

be had, at which the facts relative to his qualifications may be deter- 

mined. On receipt of the report of said hearing, your von will re- ade | 

judicate the case. | 
The decision-of your office is modified as herein indicated. 
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RAILROAD GRANT—INDEMNITY SELECTIONS. e 
| ALASTINGS AND Dakota Ry. Co. (On Review. 


The: provision in the departmental circular of Reads 4, 1985, directing fiat where 
-. indemnity selections had been theretofore made, without specification of losses, 
_ thecompany should be required to designate the deficiencies for which such indem-. 
nity is to be applied, before further selections are allowed, is not applicable 
_ where the grantis deficient. i in n quantity, and au dang e)! of duplicatic on of losses 
does not exist. | . 


Seer etary ‘Smith to the Commissioner a the General Land Office, July 12, 
I, H.) | — | 1894. te soe 35 oar (YY. B.) 


All sppCatiot has been minder in behalf of the ‘Hastings and Dakota 
Railway Company for the modification of the departmental decision of 
June 19, 1894 (18 L. D., 511), by. excluding therefrom the paragraph, o 
| commencing at the bation of page 512, which deals with, what seemed ae A 
- to be, an attempt on the part of the company to reopen the matter of 

the selections of. 1883, which had been apa by ca tmental deci- 1 i 
sion of October 23, 1891. (18 L. D. , £41-447), | 7 

Strictly speaking, thé matter of those selcnuons was not tas reg: | 
ularly before this Department.. They had been rejected by its decision EF 
of October 23, 1891; no review of that decision having been asked for _ 
- within the tine allotted by the rule, it became final and determinative | 
to be reopened only: on application here, because of newly. discovered ; 


_ evidence. 


7 Instead of pursuing --this regular course, counsel for the company, on 
the motion to reconsider the decision of your office, rejecting the selec- 
tions of 1891 , distinctly presented again in their brief the question of the — | 
“validity of the 1883 selections,” and argued that the decision of this. 
Department rejecting the same “was erroneous both in fact and law. ag. 

When the matter came here for consideration, a copy of the same = 
brief was filed, and in an oral argument, counsel pressed the point that 
the affidavit of: the late register, showing that designations of losses 
were presented at the district land office with the selections of 1883, 
and,.on the advice of said register withdrawn by the colmpany’s agent, 
ano aed the selections of 1883 ought to be admitted. 

_ Nothwithstanding the irregularity of this pr oceeding, in courtesy to 
counsel, the matter was commented upon: 10 the parperan Ds now asked 
to be eliminated from the. decision. 


. Under the circumstances I see no reason for making the modification baa 


Teques ted. The application is denied, and the papers are sent to you. . 

- Since the pendency of the motion for review, a letter has been received - 
from the Hon. Haldor E. Boen, of the House of Representatives, sug- 
| gesting that, in the departmental decision of June 19, 1894, a provision — 


_ OF the circular of August 4, 1885 (4 L. D., 90), had been overlooked. 


. “The provision referred to directed ‘hint where indemnity solootions E 
had been Eheneuotor’: made, without oe. of coe the he : 


ae 
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-. mies should be required to designate the deficiencies for which such 
indemnity is to be applied “before further selections are allowed.” | 
. Said provision was not overlooked, in the consideration of the mat- 

ter then before me, as supposed by Mr. Boen, but was not deemed 
capplicable thereto. No such selections, as are described in that clause 


-of the circular, were then before me, but only § a list of selections accom- — 


. panied by a specification of losses. 
Besides, in my opinion, that: rule is not enety ep oicable in this 
case. The object in establishing the rule was to prevent the possibil- | 


a, _ity of one basis of loss being used for more than one selection. Asthis —- 


grant is known to be deficient over eight hundred thousand acres, or 


_ more than double the whole quantity of land received and receivable 
“by the company, the danger of a duplication of the losses does not — 
exist; and the reason of. the rule ceasing, the rule itself does not 
pore . 

You will so inform Mr. BOO whose letter is her ewith sent you. 


———-~ 


OKLAHOMA LANDS-SOL DIERS’ HOMESTEAD. 
ALBIN v, HICKS. 


‘The provision in the act of March 2, 1889, opening to entry lands in Oklahoma, to 
the effect that rights of honorably discharged soldiers shall not. be abridged, 
~ does not except such soldiers from the terms of the clanse in said act prohibiting : 
all persons from entering said territory prior to the time fixed therefor, 


eset y Smith to the Commissioner of the Caeral Land Office, July “22, 
GLE) Aes : 1894. | = fe (J. 1, MoO.) 


‘Simeon S. Hicks nae filed & oan for review of departmental decis- — 
ion of November 18, 1893 (unreported), directing the cancellation of his 
homestead entry for the NE. $ of Sec. 23, T. 13 N., R.5 W., Oklahoma 7 
City land district,.Oklahoma. 

~The ground of said. decision was that. Hicks entered the isreitary | 
prior to the time the land in contr oversy Was opened to entry (noon of 


April 22, 1889), and that he was WHOLEIORS disqualified to make the . 
| a entry in qe esuon, 


_ The motion is, in substance, based upon the following seand: That 
‘by section 2304 and 2305, of the Revised Statutes, every private soldier 
_or officer who served for meer days in the United States army during 
_. the recent rebellion, and was honorably discharged, and has remained 
* “loyaltothe government, shall, “on compliance with the provisions of this | 
- ehapter,” be entitled to enter one hundred and sixty acres of land; that — 
_ the act of March 2, 1889, opening to entry the portion of Oklahoma 


. embracing the land here in’ controver sy, provided, “That the rights of | _ 


honorably discharged union soldiers and sailors in the late civil war as — 
defined and. described in sections 2304 and 2305, Revised Statutes, shall 
not be ener 7 that this entryman was an honorably discharged 7 
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union soidiex of the late Ce war; that the clause Sioliuiting: any per- 
gon from entering upon and 03 cupying the Jand—thus abridging the: 


| rights conferred by sections 2304 and 2305 of the Revised Statutes—. 
does not apply to him. 


A perusal of the law shows that fhe pr Oviso that the rig hts of union | 


‘soldiers shall not be abridged, is follo wed by. this limitation— : 


And provided further, That - - - * until said lands are opened for settle 


ment by proclamation of the President, ‘lo person shall be permitted to enter tipon 
and occupy the same; and no person violating this provision shall | ever be POEMS 
to enter any of said lands or acquire any right thereto. 


_ Ifthe proviso that a soldier’s rights should. not be abrieed had fol- : 
lowed that above quoted, there might be some plausibility i ln the defend- 


-ant’s contention. But. the sweepiug proviso. that no person shall be 
- permitted to enter said lands is manifestly intended to include soldiers—. 
just referred to in the preceding proviso—as well as other persons. 


_ No reason appears why the departmental decision hitherto rendered - 


should be disturbed. The motion’ for review is therefore dismissed, 


and herewith transmitted for the files of your off ce. 


ee, 


McNamara On ORR EC AL 


Motion for’ review of departmental decision of April 5, 1804, 18 1. Day | 


504; ane? by pee Smith, July 12, 1894. 


—a 2. 


_CERTIORARI~PUBLIC SURVEYS—DEPOSIT SYSTEM. 


ROBERT O. CoLLimr. 


| Thongh | an. sonlicanit for a writ. of certiorari may not be entitled Fecrote on: eine 7 
_ground of the wrongful denial of his appeal, yet, if it appears that heisjustly 


entitled to relief, it may he granted under me ees authority of the Sec- 
. retary. 


A contract, “under the sanders system of surveys, sabi palatine for the survey of ‘alll | 


lines necessary to complete the survey” of atownship, authorizes payment, at the 
_ contract rate, for the survey of the township exterior line, where the establish: 

‘ment of auch line is necessary to the completion of the stipulated survey, though. 
said line can not be surveyed without coincidently extending a meridian line. 

Where several survey’s are embraced in one-contract, with liability therefor payable: 
from. special deposits for the different surveys, no part of any deposit should be 
used in paying for a survey for which it was not intended. : 

The retracement of lines previously surveyed is pee authorized under the deposit 
system. : 

The extension of a survey whieh creates. a, . liability in excess of 4S deposit made 
therefor is at the risk and expense of the deputy doing the work. 


| Seoretary Smith to the Commissioner of the General Land Office, Fully 12, | 
LH) 898 MB) 


“This is an application ie by Robert O. Collier, United States dep- 
uty surveyor, for a certiorari, under Rules of Practice 83 and 84, in the 


matter of account rendered by said Collier, and approved by a Sur- 
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: veyor: general; forthe sum of $2,011.47, for aroaiied surveys in T. 21 8., 
RE; T. 21S.,B.1 W.; and T. 18 S., R. 6 W., Willamette Hendin. 


Oregon, under contract No. 572, dated. April 18, 1891; the said account 


having been revised, adjusted, and the amount reduced by your office, 
3 for reasons which will hereafter. appear. | 
_ These surveys were made under what is known as the er svateni. | 
This contract provided for surveys in four different townships, but 
- the aceount for the three above designated only demand consideration, 
and require adjustment; the expense of surveys in T.13 S., B.6 W., 
(being the other township embraced in said contract). amounting i | 
- $600, was stated in a separate account, as per report No. 55951 of the 
_ General Land Office, and full amount oF said deposit shown by said 
| report to have been exhausted in discharging Hability on account of 
‘surveys in that township. . 
‘The ‘special deposits placed to the credit of a United States Drea. 
ury, on April 14, 1885, in the First National Bank of Portland, Oregon, 
for surveys embraced i in this account; by. whom made; for hat par- 
ticular survey; and statement of Eee of surveys in each township, 
will be found to be as AONOWE: 


STATEMENT NO. 1. 


























Amount | ree 
ee ‘Deposits. depos of | She 
epos-| * 
SUrVOYS. its.: 
James Kerr, T.218.,R.1B ..-.--.--- eee ie east $1088.81 | $990.00 | $98.81 |..-..... 
M. Kerr, T.21$., RB. 1 W..... Heseestibbcbbewesestbeies ieee wl 60d 441 672.00 .......-| $67.56 
- Orsel Fisher, 1. 18 S., R..6 W ...2..-222-- nba asweaes Scacpacas “| 818.22,| 288.00 | 80.92 |-....-.. 
HET Gale pita sheesh eh ca ete tatet eaneecetenees 201. 47 1950.00 | 129. mal "67. 56 


Lt will be observed trom the above. statement, that the total charge 
for. surveys in the three above designated townships, amounts. to 
$2,011.47, and that the account, as rendered, shows al access of $61.47 
charged, over and above the sum total of deposits; an excess charge of . 
$98.81 for surveys in T. 21.8., R. 1 E.; and an excess charge of $30.22 _ 
for surveys in T.18 S., R.6. W., ‘there being a surplus or. balance of | 
| $67, 56 left over from deposits made for surveys in T. 21 8., R.1 W.. 

The following is a correct. tabulated statement os account; after 
| revision. and fnal adjustment by your office: ae 


- STATEMENT NO. 2. 

















sarees |g! me | Su 
ALLOW e xcess ur- Z 
for sur- ID eposits. , charged.| plus. — 
veys. ah | | os 
OL Og ved AW as ee eeceGed Steecieseeyeetacss baeeees ued sees $980. 81 | $990. 00 I Seer $9.19 | 
DU te OW a ce caclamientcuc cudaGs cavenien (ia. Sas eSciiete me Gee. oeueue 672.00 j.-+-------) 75.66 
105 MeO V0 ccc acta die Mande ieemae eens Se eer 290.88 | 288.00} - a eee 
1 ee ee meer Meee eeeeene eee ol “1, 868. 03° 1, 950, 00 r 2.88 — BL.85 
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The s sums. allowed for surveys in each township. as. euoated rere 


amounting in the aggregate to $1868. 03, aS per your office report No. | 

' 55,950, was certified to the First Comptroller of the Treasury, as being 
| noerect, and properly due the deputy auEyeNCe and aes recom: 
| ended. which was according|y made. 


Statement No. 2 shows a balance. of 89. 19 and $75, 66 left to tne credit 


| of deposits appropriated for. surveys | in.T. 21 8,, R.1 5., and T, 218., 


R. 1.W., respectively,.and an excess of $2. 88 over oe paid out fei 


| BULVEYS ‘in'T, 188., BR. 6 W. 


Comparing the two statements, it will oe seen that the sum of $143, Lh 


was disallowed in the account, as originally rendered, ita as of the 
items and charges as follows, to wit: | 


For extending meridian line through T. 216., R. 1E.,6 miles, at +918. fe -.-. $108. 00 


For retracing 3 miles and 3. chains, standard ie: in T. 18 S.5 ‘R. 6 W., at $18 


amile......2-.. passe pk eu cmsie marta onie ao oe tee sere eee ope es geo aie 27.34 


For overcharge of $7 per mile for 1. mile, 12 chains and 5 links of connecting ’ 7 
line in T. 218. le TW etae tarts ina ae, eae we ence cee ces enee «B10 





“143, 44 —_ 


‘The shades for the abowe items - were “disallowed on the ground, 


| which being substantially stated, is as follows: That under the rules — | 


and regulations of “ Circular instructions relative to deposits by indi- | 


-. viduals for the survey of the public lands,” approved and adopted June 
24, 1885, the survey of “ standard lines and-bases” was not warranted _ 
: (vide par. eb. p.4 of Circular), under the deposit system; and also for 
the reason that the customary rate of $5 (instead of $12, as charged in * 


SS the account) per me could only be allowed me the meaivey. of connect: - 


: ing lines. 


Collier, contending that he was entitled to the eouinensation Sauned L 
in his account, as rendered, aud failing in his efforts to have your office. 


reconsider its focnier action, and allow the relief prayed for, — | 


on November 17, 1893, from your said office decision. , 
The right of appeal being denied on the ground. that the same was 


eos filed within the time prescribed by Rules 81 and 86 of Practice, 


Collier invoked the exercise of the “ directory. and supervisory power 


of the Secretary” for relief, petitioning this Depertiment to have the 
record certified, thereto. 


It being evident that. the Stier is . entitled to relief, in ies way of 
further compensation, on. account of these surveys, it will not be neces- 
sary to pass upon the question relative to denial of the right to appeal 


— under said Rules, it being held 1 in the case of ¢ ex: parte Oscar T. Re: 
(8 L..D., 423) that: 


| Though an applica for writ of dectierae may have failed to aibaat: eighin the . 


- -time fixed by the Rules of Pr actice, and hence not be entitled to the writ on the ground. ’ 


of the wrongful denial of his appeal, yet, if it appears. that he is justly entitled to - 
relief, it mey, ‘be aranted under the Secretary’s BUD erinery enter | 
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hoaan the last paragraph of the Rules of Pr actice prescribe that: 
““ None of the foregoing rules shall be construed to. deprive the Secre- 
tary of the exercise of the directory and Rup eEaen ve conterred 
upon him by Jaw.” 4 

The record herein having been duly certified to this Depar tment, ae 
-case is now before me upon its merits alone. 

The surveys and deposits therefor were macle under caien and regu- 
lations contained in said. circular approved June 24, 1885, which were 
formulated under provisions of the Revised Statutes, as follows: 
Sec. 2401. Where the settlers in any township ... . desire asurvey made cf the 
- same, under the authority of the surveyor-general, and file an application therefor 
in writing, and deposit in a proper United States depository, to the credit of the 
United States, a sum sufficient to pay for such survey, together with all expenses 
incident thereto, without cost or claim for indemnity on the United States, it may 
be lawful for the surveyors-general, under such instructions as may be given him by 
the Commissioner of the General Land One®, ancl in accordance with law, to make 
‘such survey. | -_ ais 3s 

Sec. 2402. The deposit . . . . shall be deemed an det ytion of the sum . 
80 deposited for the obj ects contemplated by that section, and the Secretary of the 
Treasury is authorized to cause the sums so deposited to be placed to the credit of 
the proper appropriations for the surveying service; but any excess over and above 
the actual cost of the surveys, comprising all expenses incident thereto, for which 
they were severally deposited, shall be Tepaid to the depositors respectively. 

By reference to the account rendered, from which tabulated state- 
ment No.1 is made up, it will be seen that the cost ($108) of survey- 
ing six miles of the Willamette meridian. was charged against the 
deposit of James Kerr, which made the total cost of surveys in T. 21 
S., R. b H., $98.81 in excess of said Kerr’s deposit. : 

The surveyor-general, in his letter of September 28, 1892, making 
further report upon these surveys, inter alia, states: 


The deposit made for the extension. of the Willamette meridian through. T. 2158., 
was made by Mr. M. Kerr, and was made in connection with T: 21S. , range 1. want 
and not with nor in ‘connection: with 1 east. (Reference | is Mere made be said certifi-. 
cates, 1190 to 1195, inclusive). | 

Thus it appears that error was made in the statement of the account, 

and that the cost of survey in T. 21 S.,R.1E. had thereby exceeded 
the amount of deposit made therefor, ana that the expense of survey-._ 
ing such line should be taxed against the deposit of M. Kerr; ‘but your 
office, it seems, did not consider this point raised by the surveyor-gen- | 
‘eral, but adhered to its former decision, notwithstanding the fact that — 
the deputy surveyor, in conformity with special instructions, properly 
approved by the General Land Office, had extended said meridian - 
through T. 21 8., and that the work was done in good faith. 
~ This contact stipulated for the survey of “all lines necessary to 
complete the survey” of the townships designated in the contract. 
Some partial surveys had already been made in the western portion of 
~'T, 21:8. B. 1 W., but none in ‘the eastern portion thereof, and none 
whatever in R. 1 KE. in said township. If the said meridian had not 
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. seen extended by authority contained in, aa dir ected by, speeiale: : 


sy instructions, still it would have been absolutely necessary to survey ~ 14 


the eastern exterior (boundary line) of T. 21 S., R21 W. .y in order that : Bs 
a line be located, and permanently established, upon which to close the | 


subdivisional lines of survey in said township, without which the sur- 


 -yeys therein could not have been completed, as Stipulated in contr act. 


The meridian line could not be extended through this township with- 7 
out coincidently surveying the. eastern. exterior of said township and» 
range, and conversely, said township exterior could. not be surveyed 
_ without coincidently surveying said meridian. In extending the merl- 
dian, the deputy was, by special instructions, directed to mark and 
establish quarter section corners along the course of said line. Such 
_ is, and has been, for a long time the practice in running and establish- 
‘ing township exteriors, and I hold that Collier: would be entitled to $90 
additional for the survey of said township exterior, arising from the sur- 
_ vey of six miles of said line, at contract rate of $15 per mile, provided, 
‘there was left'a sufficient balance from M. Kerr’s deposit of $672, to pay 


- 7 ‘the same, as M. Kerr’s deposit was. made specifically for the survey of 


‘that! identical line, no matter by what name it might be designated, and. i 


any balance belonging to his said deposit.should be applied solely to 
that end. 


Although the surveys in the three aeionaial, townships a. | os 
embraced i in one contract, yet they are as separate, especially so far as 


the use of the deposits for payment of liability thereunder is concerned, 


as though they were made under three different contracts, and under 


. such circumstances, whenever any surplus or balanee is left from any : oo 
a deposit (after the contracting deputy has received what is legitimately - 


due him) it should be returned to the depositor, as prescribed by law. Oe 


-_ This is required by plain provision of section 2402, ‘Supra. - 
. In any case where several surveys are embraced in one contract, with ta, 


| liability therefor payable from deposit ‘specially appropriated (ei each . 
particular survey, ‘it is not ‘proper for any portion. of such deposit to be 
-used in payment of the expense of a survey for which it is not intended, 
‘and where such has been-paid out-through mistake, or otherwise, it 
should be returned to the Treasury, to be placed to the credit of the 
“appropriation to which it pr operly belongs. 
‘I hold that Collier, after refunding to the ‘Treasury the amount of 
- $2.88, received for surveys in T. 18 S., R. 6 W., in excess of the deposit 
- appropriated therefor, is entitled to have: re to him. $75.66 (being 
-balanee left on hand of the deposit of. M. Kerr), for and on account: of — 
the survey of the east township exterior line of T. 21 S., R. 1 W. , which 
said amount, upon performance of condition above stated, you will cer-— 
tify to the disbursiig. officer of the ‘Treasury, as being properly due 
“him (Collier), with request that the same-be paid. No larger amount — 


Gan be paid-on account of that survey, for want of funds. to meet the > 
‘demand, the. deposit. having been’ exhausted: bygthe above’ allowance. | ee 
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The government has no interest in, or control over, sii special 
_ deposits, further than to receive, hold, and pay out the same for the 
purpose designated as the law directs. The special purpose for which 
M. Kerr made appropriation, has been accomplished, and the surveys 
completed by the deputy, and duly accepted by your office, and the 
. debt to Collier should be discharged, to the extent of any balance lett 


- for payment of legitimate claims under that contract. 


No allowance can be made for the rétracement of the three miles and 
three chains of standard line, made in ‘connection with surveys in T. 18. 
‘S., BR. 6 W., for the reason, first, that under rules-and regulations of 
the circular of June 24, 1885 (par. 6, p.4), “retracements, or the resur- — 
vey of lines pr eviously surveyed, will not be deemed authorized under 
the deposit system;” and second, for the further good and sufficient. 
reason that there are no funds in the Treasury for paying the same, | 
. deputy Collier having already drawn therefrom. the entire amount of 
7 the deposit appropriated for surveys in that particular township. 
| By clear intendment of section 2401, supra, no larger amount can be 
allowed, or paid for any survey nde under the deposit system, than 
the appropriation made therefor, and the extension of a survey which | 
creates a liability in excess of the deposit, will be made at the risk and - 

expense of the deputy doing the work. | 


FLEMING *. THOMPSON. 


Motion for review of departmental decision of. Densiler 19, 1893, 17 | 
L, D., B61, denied by ee Smith, July 12, 1894, 


“APPLICATION TO ENTER-ADVERSE CLAIM. 
Lawson H. Lemmons. 


An application for public land should be rejected if defective when presented ; and 
the right of “the applicant, in such case, to thereafter perfect his application 
' can not be recognized i in the presence of an intervening adverse claim. : 


Secretary Smith to the Commissioner of the General Land Office, July 12, 
(J.0H) So jp O94. Z (A. EY 


The record of this cause shows that a on Y May 4, 1892, Daniel D. Williams a 
filed a soldier’s declaratory statement for the’ SE. 4, Sec. 28, Tp. 8 N., 
R. 15 W., Oklahoma, Oklahoma. Territory, which was suspended. to 
allow faa to furnish proof of service in the United States army during 
thewar. On May 31, 1892, Lawson H. Lemmons made homestead entry 
for the same land. On June 6, 1892, the suspension of the declaratory _ 
statement of ‘Williams was removed by his filing the additional papers, 
and placed of record: . On June 24., 1892, Williams was allowed to trans- | 
mute his declaratory statement into a » homestead. | 
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- On Ostaber 2%, 1892, your oftiee mount ce these facts ; neported by 
the local office decided that: 7 | 


— Williams’ application to file homestead deiine stare statement was presented May. : 
24, 1892, and was not rejected by you; itmust therefore be considered.a pending 
application at date of Lemmons’ entry, and any right acquir ed by said entryman was 

subject to the right of Williams under his prior application. oe é 

Williams having furnished. evidence satisfactory to you of. his , cae file under 
section 2304, Rev. Stats., you allowed him to do so, and he carried his filing into 
entry within the prescribed time, his rights relate back to. the date of his presenta- 
tion of his application to file. You will therefore notify Lemmons that his homestead 
entry No. 4519 is hereby held for cancellation for conflict with homestead entry No. 
4741 of Williams as based on his homestead declar atory s statement. ey Lemmons 
of this action and of his right of appeal. 


On May 12, 1893, the local office transmitted i your office an. appeal 
from the above iecision: and in that letter reported that on November 
15, 1892, Lemmons filed a contest against the entry of Williams, alleging . 
prior settlement; that the case was set for a hearing’on April 13,1893, 





at which time the charge of prior settlement was dismissed. On April x 


14, 1893, Lemmons filed a motion to set aside the action of the register 
In dismissing plaintiff's charge of prior settlement, and asking that 
new notice issue on your office letter of October 27, 1892, This motion 
was sustained, service accepted of the letter, anit, an. appeal from the : 
~ game filed by Lemmons: This appeal is now before the Department. 
The application of Williams being defective when filed, should have 
been rejected by the local office, and the entry of om nod: intervening 
defeated any right which Williams might otherwise have.acquired are 
by perfectin g his defective application. See J ohnson Barker (al LL. D., 


164); Instructions (3 L. D., 120); Goyne v. Mahoney (2 L. D., 576). 


Therefore, Williams should a have been allowed to perfect his ae. | 
. cation and consummate his enti y in the face of an adverse intervening 
claim. - * : ae 
Your office decision is reversed, ded you lt aanel- the entry of. oe 
Williams and allow that of. Lemmons to reinain of record. op 


a 


TIM BER CU LTU RE ENTRY—COMMUTATION—CONTEST. 


_ EVERSON: », Wrnson.. 


The privilege of ‘comnts a timber enliure entry, decorted by section 1, act of 
March 8, 1891, does not defeat the rig bt. of a contestant to proceed with a pend- 
| ing contest, . | - 2 . | 


Se ecretary Smith to. the Coie of: the Gener al Land Ofee, Fily | 
7 id Is 4.) BAe bgt ©. G69i0% 45 -% & “a tPod, Gy) i 


The land. caieed in tis appeal | is. the. SW. i L of Sec. 24, is We 130 N,, 
- R. 56 W., Fargo, North Dakota, land district. | 

The racord shows that Mary D. Wilson made Loans eaihine: entry - 
of said tract December 4, 1882 , and: on April 12, 1892, Claus Everson _ 
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filed affidavit of contest, alleging failure to comply. eer the. -require- 
ments of the law as. to pinnae cultivating and protecting the trees. 


_ Service was had by publication, and the testimony taken before the | 


local office, commencing August 4, and ending October 26, 1892. 

On May 24, 1892, the claimant jade application to make commuta- 
tion proof (under ae of March 3, 1891, 26 Stat., 1095), and July 12 was 
set for the day. The proot was submitted on that day, but it was. 
rejected for the reason that the contest was pending. Claimant — 
appealed, and your office affirmed their decision, wasreupon she prose- — 
cutes this appeal, asigning error of law. , 
‘The claimant claims the right to make commutation proof under sec- 

tion 1 of said act, which contains the following proviso: 

Provided, That any person who has made entry of any public lands of the United 
States under the timber-cuiture laws, and who has for a period of four yeaz's in good 
faith complied with the provisions of said laws, and who is an actual and bona-fide 
resident of the State. or Territory in which said land is located, may be entitled. to 
make final proof thereof, and acquire title to the same, by the payment of $1.25 per 
acre for said tract, under such rules and regulations as ‘shall be prescribed by t the 
Secretary of the Interior. : 
 Itis contended by appellant’s counsel that this act confirms ‘all tim- 
ber culture entries when it can be shown that the land has been culti- 
vated for four years in good faith regardless of the present condition; 
that it “sweeps away any and all adverse rights which may have 
attached by virtue. of previous laws or by rulings of the department.” — 

This position is not tenable. Congress, in my judgment, did not 
contemplate the confirmation of this class of entries at all. It simply 
gave entrymen the privilege, upon showing that they had made a bona 
_ fide effort,to comply with the timber culture law for a period of four 
years, and who were actual residents of the State or Territory where 
the land is located, upon making proof thereof, to acquire title by the 
payment of the government price. It is akin.to the commutation 


allowed under the homestead laws. It means a compliance with the | 


requirements of the statute in regard to cultivation, with an honest 
intent to produce trees, and where for climatic, or other reasons beyond 
thecontrolofthe entryman, he or she has failed to obtain thé desired r esult, 

Congress permitted him to secure the land upon which labor and money 
had been expended. The matter of producing trees on the prairies of 
the west was purely a,matter of experiment at best. To encourage it, 


Congress passed the timber culture law. That it has not been a pro- ~~ 


nounced success isa matter of common knowledge. To reward those 
who, in good faith, had made the effort, the act under consideration 
was passed, but. it was certainly not intended by Congress that all 
inquiry should be cut off for the ascertainment of the bona fides of the 
entryman. | - 3 . 
In the case at bar there 1 was a contest pending, charging substanti- 
ally want of good faith in the claimant. This was filed. under existing — 
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are law and ne: rulés of the ‘Department, and: the contestant i is ‘entitled, to 7 ss 
7 be. heard. and the merits of his case desde: is phi Ss ST 


Your judgment i is therefore affirmed. | , : . 

The testimony taken at the hearing i is before me, but: inasmuch: as 
neither your or the local. office passed upon the same, it is returned, 

a8 with i instr uictions to retra ansmit it to the local. officers for their action, : 


OKL AHOMA TOWNSIT E—SCHOOL FUND 
*#z A ‘Dincuzn. 


The proceeds of a ares of land foi townsite purposes Gideon: section. 22, act of, 
May 2, 1890; will not be paid to the alleged municipal authorities of a town. in 
the absence of satisfactory proof of the legal incorporation ther eof. 


| Seor etary Smith to fr. A. Dinkler, Honnesse UF Oklahoma. Tervitor ‘Ys Trly a 


ae (J, E Hy. %. — . 2, 1894. os — ae B. Gi) 


Te am in receipt of 3 your application, as “treasuter of the townsite of | 


oe 7 Hennessey, Oklahoma Territory, for the payment of $750.00, paid to 


the Secretary of the Interior by Canada H. Thompson and J acob N.- 
Shade, $375.00 each, for the NE. 4 of the SE. tof Sec. 24, T. 19 R.7-W., 
and the SH. 4 of the NW. fof Seo, 24,.T.19 R. 7 W., respectively, as the - 
townsite of. Honientey, under the provisions of section 2 22, of the act of 
one approved May 2, 1890, (26 Stat., 81). | 3 . 
| Said section provides, among ‘other things, that the sums aca in the 
- purchase of public lands for towusite purposes, “ Shall be,paid overto 
the proper authorities of the municipalities, when organized, to be mpet = 
by them for school purposes only. : 
_ In ex-parte A. L. Cockrum (15. L. D., , 335), the sDeparuneit has laid. | 


down the following, as the necessary evidence of the or ganization ofa 


municipality, to authorize the Becolany) of the Interior to a pay! over. a 
. money under said act: , , | 


First. A duly certified copy, un dee Seal of thie order of the once of county com- 
‘missioners, declaring that the specified territory shall, with the asseut of the quali- 
fied voters be an incor porated. town, also the notice for a meeting of the electors, as 
required by paragraph 5 of Article I, Chapter 16, of the Statutes of Oklahoma. - 

Second. A like certified copy of the statement of the inspectors, filed with the 

board of county commissioners, also a like certified copy of the order of said board, 
: declaring that the town has been incor Grperatee a8 proce by. Paragraph 9, of said 
_ Article I. 
| Thir d. A like certified copy of the atonieat of fie iasnenions:: filed with the 
county clerk, declaring who were elected to the office of trusteés, clerk, marshal, 
“assessor, treasurer, and justice of the Beace, as. provided by paragraph 16, oL said: 
Article I. ‘ 
Fourth, A like certified copy” r of the town epee Gr the proceedings of the gaia of 


P irietsoe. electing one of theiz number president, also, a copy of the qualifications to 


act, by each of the officers mentioned, as provided by paragraph 19, of said Article I. .— 


| Fifth. A certified copy, by the town clerk, of the proceedings of the board of Mas 


DECISIONS, RELATING TO THE PUBLIC LANDS. = 41. 


_ trustees, designating some officer of the municipality to. wialee’ application for, and. 
to receive the money to be paid by the: Secretary of the Interior. ke 7 : 
_ Stath, A proper application for the money, by. said. designated officer. 


‘These requirements: are based on chapter 15, Article I, of the Okla- 
—homa Statutes, providing for the ee eae of Towns” j in the Terri- 
tory of Oklahoma. __ | 
The proof accompanyin g the pple ork under sensidaniGon, does : 
not meet these requirements. There is no evidence of notice fora meet- 
ing of the electors, as required by law, and no certified copy of the - 
order of the board of county commissioners, declaring that the town 
has been incorporated, as provided by the Oklahoma Statutes. 
_ There is no evidence that an election was held, as. Provided by sec- 
tion 9, of said Article I, of Chapter 15. . i 

It appears affirmatively that the Board? of county. commissioners of 
King fisher county, Oklahoma Territory, on a petition signed by a 
majority of the taxable inhabitants of the proposed town— 
being satisfied that inhabitants to the number of seventy-five, or more, are actual 
residents of the territory described in the petition,” (ordered). “That the inhabitants 


residing within the limits or boundaries of the. exterior lin es of said-described tracts - 
-are hereby declared to be an incorporated village, and from thence- 


forth, ‘they shall be a. body politic and gas eo HReeE the name and oe of the <n 


village of Hennessey, 


| In this connection, however, my attention is called to ‘the fact ae | 
. the order of incorporation was made J. une 12, 1890, and the territorial 


. legislature convened on August 27, 1890. That under section 11, of - - 


the organic act of said territory, the law of Nebraska, with acference: 
to cities of the second’ class, and villages, was applicable to towns — 
organized in said ponEtOry) before the Seen of the territorial os 
legislature. | | : 
- [find that under section 11, of said organic act, fhe provisions - of — 
Chapter 14, of the compiled ee of the State of Nebraska: in force 
- November 1, 1889, were “extended to, and put in force in the Terri- | 
tory of Oklahoma, until after the adjournment.of the first: session of — 
Bis legislative assembly of said territory.” : 

- Section forty, Article one, of said Chapter, is in part as follows: 

Any town or village containing not less than two hundred nor more than fifteen 
hundred inhabitants, now incorporated as a city, town, or village, under: the laws 
of this State, or that shall hereafter become organized, pursuant to the provisions 
of thisact, . . . . . shallbea village, and shall have the rights, powers, and 


immunities hereinafter eranted, and none: see a ‘sha]l: Re: governed Py the pro- 
visions of this subdivision : 


_It thus appears that the iA of. Nebraska ileetac only for the | 


incorporation of towns having. a population of two hundred. or more.: 


It not. appearing that the Town of Hennessey was eligible for ineor- : a 
poration, under the laws of Nebraska, and ‘there being no legal incor- 


- poration of the town, under the laws of eens ee application is 1S 
demieds: | | 
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On’ satisfactory evidence that said town had, at the time of its: | 
‘incorporation, the required population, under the Nebraska law, or» 


that it has since been legally incorporated as a municipality, under the <a 


| laws of the Territory of Oklahoma, the money will be paid 0 over. 


| FORFEITED RAILROAD LANDS—ACT OF SEPTEMBER 29, 1890. 
JAMES SIMONTON. 
A devisee is not entitled to purchase forfeited railroad lands ‘under. section 3,..act of ; 


September 29, 1890, if he is in possession, under a. purchase in his own right, of ~ 
the full amount of lands allowed to any one person under said act. 


The provisions of said forfeiture act do not authorize an BRCCHLOL to exercise e the bays eae 


right of purchase. 


Seopa y Smith to the Commissioner: of the General Land ofiee, Tul y 
GLE) 12, 1894. | . (LD) 


Tames Simonton, dancin: of Peter Christensen, soshale fou your | 


office decision, denying his ‘right to purchase the land as such executor. a 


The land involved is the N.4, Sec. 7,7. 5 N., R33 E., W. M., La — 
Grande land district, Oregon, and is part of the lands covered. by the 


. : : : Northern Pacific Railroad land grant, and the act of. eenber 29, Pas - 
Ba teag 1890, forfeiting unearned lands. . | 


Peter Christensen. settled this land Nowerbér 25, 1886, with inten- - 


tion to purchase from the Northern Pacific Baileond company, and | = 


remained i in oceupany until his death in February, 1891. 
Christensen, by will, devised ‘all the the landed estate . . . sarned ss 
by us” to Lewis ¥, "Anderson, and appointed James Simonton his eXec-. : 
utor. : | - 
- The right to pur chase the land therefore seems to vest first in Ander- | 
gon, as devisee, if he were otherwise qualified to assert the right. | 
_ The record shows, however, that Anderson himself was a purchaser 
_. of three hundred and twenty acres in the same section, under section — 
8, of said act of September 29, 1890, and was at the time of the accrual , 
of his possible right as devisee of Christensen, in possession under his — 


own purchase of the full amount of land allowed to pay one ) person 


under said act. 


He was further disqualified, because he was not in possession of the 


ss Uhristensen land. There is no provision of law authorizing the exec: 
utor to exercise the right to purchase the land. a) 
Your office decision is therefore affirmed, and cash entry No. 4361, ~ 


will be canceled, in the absence of any heirs of said. Christensen, - 


deceased, who may be found qualified to purchase the: Jand. 
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HOMESTEAD. eum ae r: 
oo B. KESLING. 


na entry may be so. siacnied as to jidiaas said OTi ginally pciseted by ne ontryman, | 
and improved, but not embraced within his entry for the reason that it was not 
then surveyed, and he believed that he would be entitled to make al additional 
entry thereof when surveyed. | te és 


Secretary Yy Smith to the Commissioner of the Goin laa. Office, S ay 12, 
(J.0.H.) | - . 1894. | “; (F. W. ©.) 


I have spanaeted the sored by F. B. costing from your office deci- 
sion of February 28,1892, denying his application to amend homestead 
entry No. 474, made August 8, 1892, for lot No. 2, Sec. 6, 'T. 30 N., R. 
20 W., Missoula: land district, Montana, SO as to include the S. 2 SE. 4 4 
Sec. 31, T. 31 N., KR. 20 W. 

It. appears fr a affidavits filed in support of his weapuenion to amend : 
that Kesling selected both tracts and made improvements thereon, but - 
made entry for lot 2 only, because the S. 4 SE. 4 of Sec. 31, was. then | 
unsurveyed, | . 

Jt further appears. that he was advised that, anaes the act of ‘Mar i 
2, 1889 (25 Stat., 854), he would be permitted to make an additional sf 
- ‘entry for the other land aS soon as surveyed, and for this reason he 
- mmade entry as before stated. | . 
He seems to have acted in entire good faith | in the walter Sat. the. 


'  Jocal officers recommended the allowance of the amendment. 


The right to grant an amendment lies within the discretion. of the | 
- officers charged with the disposition of the public lands, and as it has 
‘been repeatedly held that an entry may be amended so as to take the 


lands intended to be entered, wheré the mistake is. satisfactorily — 


explained, [ am of the opinion. that the amendment i in quesbion should — | 
be allowed as applied for. | 3 7 a 
Your office decision i is therefore reversed. 


OKLAHOMA TOWNSITE—PUBLIC RESERVATION. 
ADAMS v: CITY OF GUTHRIE. | 


In the survey ofa townsite. under section 22, act of } May 2, 1890, reservations for 
public purposes are limited to twenty acres in the AgseTES ate. 


: ae Smith to the Commissioner of the General Land Office, Tuly 18, 
ete) | | ae 1894, -. Pinte (W. F. M,) 


- ‘This controver sy arises. out of an application of the municipal author: 
| fties of the city of Guthrie, Oklahoma, for a deed to a certain reserva- 
tion a caes purposes, known and designated as sueulane Park, 
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ican of fifty. acres in area, and situated in Capitol Hil ‘townsite, — 

ROW an addition to and a part of Guthrie. 7a 
~ The decision of your office, now here, on appeal, contains: an. exhaus- | 
tive statement of the facts that in any manner bear on the controversy, 


much of which will be omitted here as unnecessary to be re-stated, and oe 


o finds, by way of conclusion, that the reservation of 10. 62 acres desig- 


nated as Capitol Park and of 2.07 acres for school purposes in the plat 2 


_. of Capitol Hill townsite so far exhausts the right of reservation con-— 


| ferred by the 22nd section of the act of May 2, 1890, 26 Statutes, p. 81, . 
as to limit the further exercise of the right to 7.31 acres, a thereupon, | o 


the following direction i is given the trustees: 


You will proceed. ‘to modify said plat. so. that the area of the reservation styled 


co ‘Highland Park?’ shall not exceed.7.31 acres., You will divide the. excess into lots | 


| and blocks, with the proper streets and alleys, and award such lots to -parties who i 


_ were lawful occupants thereof at the date of the entry of the townsite of Capitol. i. 
Hill, December 14,1891, if any such there be, proceeding under the regulations of 
| Jone 18, 1890, 10 L. D., 666. If there are: no occupants, as specified, the lots will. pe 
— listed as. undisposed of, and come under the 4th section of the act of May 14, 1890. . ae 
| The actof May 2, 1890, entitled ‘‘ An act to provide a temporary sov- 3, 
ernment for. the Territory of Oklahoma, to enlarge the jurisdiction of 
the United States court in the Indian Territory, and for other ee ee 


es poses,” 26 Statutes, p:.81, in its 22nd section, ‘provides— 


‘That her eafter all surveys for townsites in said Territory shall contain reservations 


| for parks (of substantially equal area if more than one park) and for schools and. oe 
_ . other public purposes, enbracing in the aggregate not less than ten nor more than. 
: twenty acres, and patents for such reservations, to be maintained for such purposes, _ - 


‘shall be issued to the towns respectively when organized as municipaliti es, 


The first and original survey of Capitol Hill was made in 1889, and a 


the plat thereof was sworn to as correct by the city engineer on: J une. 


6, 1889, and was certified by the mayor and clerk of the provisional 
| government of that municipality. It appears, therefore, that Capitol : 
_. Hill was an organized town almost a year before the approval of the. 


‘ : ‘act under the authority of which it is now sought to Timit. its reser va : i . 


tions for public purposes. . 


. -The city of Guthrie succeeded to the provisional bovecment of Capi- oe 
tol Hill on August 14, 1890, and it appears that another survey was 
made under the divechion oe the board of. Townsite Trustees, No. 6, the — 
plat of which was certified: by the members of the board,and sworn to 


by the civil engineer in charge of the survey, on February 17,1892, 
‘This latter survey does not appear from the certificates on the plat . 

to have been a mere approval by the trustees of another already made 

by the inhabitants of Capitol Hill, as authorized by the act of May 14, © 


— 1890, section 1, 26 Statutes, p. 109, and, therefore, is controlled ee the. a 


act of May 2, 1890, supra, as to reservations for ee porposcs oo 
| The decision of your office is, therefore, affirmed. ; 
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RULES 2, AND 9, OF PRACTICE AMENDED. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WASHINGTON, D. C., July 14, 1894. 


| "Rules 2 and 9 of the Bules of Practice, approved August 13, 1885, 7 
are hereby amended to read as follows, respectively, viz: 


Rute 2.—In every case of application for a hearing an affidavit must be filed i . 
_ the contestant with the register and receiver, fully setting forth the facts which 
constitute the grounds of contest. When the contest is against the heirs of a. 
deceased entryman, the affidavit shall state the names of all the heirs; If the heirs 
are non-resident or unknown, the affidavit shall set forth the fact, and. be corrob- 
orated ‘with respect thereto by the affidavit of one or more persons. | 
Bork oi pepaatial service shall be made in all-cases when possible, if the . party 
_ to be served is resident in the State or Terr itory in which the land is. situated, and . 
shall consist in the delivery of a copy of the notice to each. person to be served. 
“When the contest is against the heirs of a deceased entryman, the notice shall be 
served on each heir. If the heirs of the entryman are non-resident or unknown, 
“notice may be served upon them by publication as hereinafter provided.. If the 
person to be personally served is an infant under fourteen. years of age, or a person 
who has been legally adjudged of unsound mind, service of notice shall be made by 
delivering a copy of the notice to-the statutory guardian or committee of such 
_ infant, or person of unsound mind, if there be one; if there be none, then by deliver- 
ing a copy of the notice to the person having the infant or person of unsound aind : 
in charge. Ps - 
| _ a “8. ee Eanes $43 
Aporwyedi ; a - 3.4. oe Commissioner. 
Hokn SMITH, | | | a 
Secretary. 


RAILROAD. LANDS—ORDER oF RESTORATION. 
INSTRUCTIONS. 


Secretury Smith to the Commissioner of the General Tata Ose, J uly 18, 
ee) - 7 1896 (BWC) 


With your office letter of April 28, 1804," “were cane for my _ 
approval instructions to govern the restoration of certain lands within — 
the conflicting limits of the grants for the branch line of the Southern 
- Pacific Railroad Company, act of March 3, 1871 (16 Stat., 573), and the 
Atlantic Pacific Railroad Company, act of July 27, 1866 (14 Stat., 292). 

The lands within the overlapping limits just mentioned: ‘were ordered. 
restored by departmental letter of October 23, 1888 (6 a ‘Dz, 816). A 
_ motion was filed for the review of said ‘dediaion directing the restora- , 

“s tion, and the same was ordered suspended to await the decision of the 8 
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- court in the cases then pending, involving the question of the respec- 
tive rights of said companies within the. conflicting limits referred to. 
The cases referred to were those of the United States v. Southern 


— Pacific Railroad Company, and United States v. Colton Marble and 


7 Lime Company, both of which were decided: by the United States 


ee ‘supreme court on. March 24, 1893, and will be found in 1 146 aU, S. pages” | = 


570 and 615 , respectively. — 


Following the rendition of these decisions you. were again directed 


to car ry into effect the order of restoration, but. by letter of November 
~ 8, 1893, the order for restoration was again suspended as to the land 
involved in suit it known as “ case e 184) ” now pending? in the United ca 
circuit court. | aa 
The instrictions submitted for my AGupreeal are limited to. i résto- 
ration of those lands involved in the cases recently decided by the 
supreme court and above refer red to. These instructions provide for a 
notice by publication, for a per iod of ninety. days, during which time 
those persons claiming the right: of purchase under the provisions of 
the act of March 3, 1887 (24 Stat., 556), are required to come forward - 
and publish notice. of their intention aS required DY: cireular of Febru- 
ary 13, 1889 (8 L. D., 348). | : g 
‘Applications heretofore presented for these lands are , rejected i in the 
notice of restoration, but direction is given the local officers to specifi- 
cally advise.such persons: of: the. contemplated. restoration, to the end 
that: they: may: fakesteps'to protect. their interest, whatever they: may. on 
have, upon the restoration of the land. 
Seeing no objection to the course sug gested j in the matter of the res-.— 
toration of these oe I have MDDEORSO the instructions, which are 
! Herein returned. Sa : . | 
- DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
: | : eget July y 18, 1894, 
| ‘Ruaister AND RECEIVER, 
Los Angeles, California. | | | 
_ §rrs: On October 23, 1888 (6 L. D. , 816), the Honorable Bccrolaey: of the Interior 
directed the restoration to entry of the unpatented. lands within the overlapping 
| limits of the erants for the branch line of the Southern Pacific Railroad Company, 
‘by act of March 3, 1871 (16 Stat.. , 573), and the forfeited portion of the grant to the 


Atlantic aud Pacific Company by act.of J uly 27, 1866 (14 Stat., 292). AX motion for. 
review was filed, and after consideration by the Department, he restoration. was. 


- suspended, to await the decision by the courts in cases then penne of the eg as 


tions involved. | | 
On Mareh 24, 1893, the United States supreme court rendered its decision of said - 


questions in favor of the government, in cases (involving some five thousand acres 


of land) of United States ». Southern Pacifie Railroad Company (146 U.S., 570) and 7 
United: States v. Colton Marble and Lime. Company and United States v. ‘Southern 
_ Pacifie Company (146 U.S., 615), and the Secretary again directed that the neces- 
sary steps be taken to restore the lands to settlement and entry. Reeeanently) 
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how ever, on N sveriew®: 1893, the order for the restoration was revoked, for the 
reason that further suits were pending, in volving the questions aforesaid, and that 


new questions had been presented by the company’s answer. 


As decrees have been entered, pursuant to the mandate of the court in the cases 
decided on March 24, 1893, aforesaid, declaring the United States the absolute owner 


in fee simple, there is no reason for further withholding the lands involved therein : 

from settlement and entry.” Therefore, in order to carry their restoration into effect, 
you will cause to be published for a period at thirty days, in some newspaper. of 
general circulation, in your district, and in the vicinity of the lands, a notice that — 


said lands, a particular description of which will be published with the notice, are 
restored to the public domain, and will be subject to entry on a day to be fixed to 


the notice, which will. be ninety (90) days from the date of the first publication; 


and that all persons claiming the right of purchase under the fifth section of the | 
act of March 3, 1887 (24 Stat., 556), must come forward during the ninety days of’ 


' . the Sublieation and give robles of their claims by publishing their notice of inten- 


tion to make proof and payment in accordance with the requirements of the cireu- | 
lar of February 13, 1889 .(8 L. D., 348), upon a ed which shall is er nen. to | 
that fixed for the restoration. 


To the end that complications, which might arise from the former pr actice of sus- _ 
pending applications for these lands, may be avoided, and the rightful claimants be 


_ enabled to acquire title with as little delay as possible, 1 have to direct that in the 


_ 


notice of restoration there be inserted a notice to all prior applicants, that their 
applications confer no rights upon them, and that upon the day set by you for the 


restoration, the lands will be opened to entry and disposal without = to such ~— 


applications, which shall be held by the notice. to be rejected. . | 
‘That all such applicants may, however, have opportunity to present new applica- 


_. tions upon the expiration ofthe ninety days notice, you will at once notify, specially, 
all parties shown by your record to have pending. applications for these lands of 


the rejection thereof, of the date of the restoration, and of the necessity of prevenny 
new applications for the protection of their rights. | 
Any entries of the lands which may have been allowed will be permitted ts stand, 


_and if no superior adverse claims to the lands covered by them. are presented, they ; 
may be perfected.. In all cases of conflicting claims, you will proceed i in accordance 


with the rules of practice in similar cases. No more specific instructions. can be 
given, as itis believed that numerous questions will arise, in the disposal of the 
lands, and many cases will involve questions peculiar to paeeeries we will 
necessitate a decision in each upon its merits. 

You will promptly forward a copy of the newspaper containing iis notice for the 


- information of this office. 


The receiver, as disbursing: officer, will pay the cost of the uplieation: ‘and for- 
ward a copy of the notice, with’ proof of pobncauon: as his momeue er for the disburse- 


ment. 


Very resp ectfully; 3 7 
. ze &. W. LAMOREUX, 
_ Aate * Commissioner, 
Approved: — ss 
HOKE Sure, 
| Seer etary of the Interi ior. 
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"ABANDONED “MILITARY - RESERVATION-SETTLEMENT. press 


| MATHER ET AL. v. HAcKLEY’s HEIRs (On Review). 


Ne 


The act of July 5, 1884; providing for the disposition: of abandoned military roseke ie 
vations, is limited in its application to military reservations ‘that were in exist- ~ & 


ence at the date of its passage, or that should be theréafter created. 


he ~The disposition’ of a inilitary reservation in Florida, abandoned and restored to the 7 "Se: 


. o - public. domain prior to.the passage of the act. of July 5 5, 1884,. is governed by the Ee 


provisions of the act of August 18, 1856, and under said act the Commissioner a 4 
_ of the General Land Office was authorized: to dispose of such lands either at oe 


public sale, or under the homestead and pre-emption laws. 


7 Where | a military post or cantonment is established, by order of the. Sooretary. of : _ 
= ‘War, upon the public domain, whether for temporary or permanent occupation he 


| _by the military, the lands included therein are not subject to any until prop- oh 
erly restored to the public domain. 


a | ‘A settlement on lands in Florida in violation of the provisions of a ant of Mar ch 3; i 


1807, prohibiting such.appropriation of said lands, confers no right; and where - 


the lands embraced in such settlement are appropriated by miliary. authority = 


‘for. purposes of a cantonment, and the settler ejected therefrom prior tothe © 
enactment of April 2 22, 1826, granting pre-emption: rights to settlers in Blorida, ” 
the provisions of said act. are not applicable. ! a 


Filings and entries allowed immediately after the reception of the plat of survey at eee - 


a the local office, and prior to the regulations of October 2: 1885, are not invalid 
Pa _ for the want of the oe notice of the filing of said plat required. by said - 
‘regulations. ; 


arty ee: tract of public laud subject to disposition under section 2155: R. 8., as, an pee 


' tract,” is open to settlement until the Commissioner takes ccticn under said 


| law; and, an entry allowed of such land, prior to any action on the: part of. the . ; | 
- Commissioner, a the smbgequent exercise. of his sicher under said a 


section. | 


“y : Settlement righis acquired on land prior to: an order: thd Wine aes same from: 


entry are held in abeyance during the existence of ane orn but may be exer- % 
'cised when it is vacated. | | 38 


| A settler who seeks to acquire title to land lying in different ‘sections by erie . of nats 
"his settlement thereon, aust show acts of settlement exvending to the tracts. in ct ae 


_each section. 


: Senn iey Sinith to the Commissioner of the General Tay Ofice, J wl) y 24, = 


GLH). 184 : a al thn 


‘The various parties at interest, to wit, Daniel 2 Mather, the city of 
Tampa, the heirs of Louis Bell, deceased, W. B. Henderson, Lizzie W. . 
Carew, Julius Caesar, Frank Jones, E. B. Chamberlin, and Martha _ 

_ Lewis, alias Martha Stillings, and the Hackley heirs, have, by their — 


i. attorneys, filed motions for review of departmental decision in the case. ee 


of Mather et al. v. the Hackley heirs (15 L. D., 487). 


Louis Bell filed declaratory statement on March 30, 1883, and died " . 


on the reservation in November, 1885. _ 

_ Daniel Mather offered to file declaratory statement April id, 1883. | 
‘Frank Jones applied to file declaratory Statement on Aol 5, 1883. — 
~ Edward 8, Carew made homestead entry on March 22, 1883, cover- 


ing the whole of the reservation; Mrs. Saas his widow, subsequently , : 


| f od ee ma nt nae ae 
€ | — a. es | a 
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limited her claim to ve 9 and 10, See. 24, T. 29 S., R. 18 E. enoanang | 
to 35.70 acres. a 
«Julius Caesar applied t to file declaratory statement ou the » 23d of — 
, April, 1883, “ , 
Enoch B. Chamberlin made homestead application on April 29, 1884. 
| Andrew Stillings, husband of Martha eS applied to file declare: 
:  atory statement on April 25, 1883. — 
-. ‘W. B. Henderson apulied on the 27th day. of November, 1883, to 
~ locate lot No. 8, and lot No. 9, Sec, 24, T. 29 S., R. 18 E. , containing 
36.87 acres, in satisfaction of Win. Gerra’s special nerfitioate No, 2, 
sub- cision No. 11, issued under the act of Congress approved on the | 
10th of February, 1855, for the relief of the heirs of Joseph Gerard. 
The claim of the Hackley heirs is based upon the provisions of the 
act of April 22, 1826 (4 Stat., 154), as will be hereinafter explained. ~ 
A number: of these atone for review were filed too late, but, in 


the exercise of that supervisory power vested in the Secretary of the 


| Interior, all of the cases will be considered upon their merits. 

The decision under review deals with the legal status of the Fort 
Brooke military reservation of Florida, which, during its. existence, 
embraced the land in controversy. 

-. Said Jands are therein held subject to disposition in accordance with 
. the provisions of the act of July 5, 1884 (23 Stat, , 103), the first section 
of which provides as follows:~ . co i 
- That whenever in the opinion of the President of the United States, the lands, or 
_ any portion of them, included within the limits of any military reservation hereto- 
fore or hereafter declared, have become or shall become useless for military pur- 
poses, he shall cause the same or so much thereof as he may designate, to be placed. 
under the control of the Secretary of the In terior for disposition as-hereinafter pro-— 
vided, and shall cause to be filed with the Secretary of the Interior a notice thereof. 


‘Tt will be noticed that by the terms of the act. itself, as viewed inthe 


. light of the ordinary rules of construction, it is imited in its applica- 
tion to military reser vations that were in existence at the date of its 


_ passage, or that should be thereafter created. 


The President therein is empowered to place under the control of the | 
Secretary of the Interior, such lands as “have become, or shall become 
useless for military purposes.” 

_ But the land formerly embodied in the Fort Brooke sania séaee oa: | 
tion had been on January 4, 1883, relinquished - and transferred by the 
Secretary of War to the. Tnitorior ‘Department and thus restored to the 
‘public domain before the passage of said act; therefore, there can be 
no reason why the President should ensider. their value for military _ 
purposes, in the sense contemplated by said act. 

The scheme contemplated by the statute was the restoration of use- 
less reservations. At that time the land in controversy did not belong 
to any reservation.” I am of the opinion, therefore, that the act of 1884 
has no application in the etepoetticn of the lands belonging to said. 


_ reservation. 
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‘The first section of ae act of April 22 1826, supra, upon the provi. a 
-. sions of which the Hackley heirs: base their claim, provides: 


~ That every person, or the legal representatives of any person, who, being either - : 


7 ‘the head of a family, or twenty-one years of age, did, on or before fhe first day of — 
January, in the year one thousand eight hundred and twenty-five, actually inhabit 


and cultivate a tract of land situated i in the territory of Florida, which tract is not 
rightfully claimed by any other person, and who shall. not have removed’ from the. 
said territory, shall be entitled to the right of pre-emption in the purchase thereof, 


under the same terms, restrictions, conditions, provisions and regulations, in every __ 


respect, as are directed by the act, entitled “An act giving the right of pre- emption, 
In the pur chase of lands, to certain settlers in the Illinois territory,” passed Feb- 
ruary fifth, one thousand eight hundred and thirteen: Provided, That no person — 
shall be entitled to the provisions of this section, who claims any tract of land in 
said territory, by virtue of a confirmation of the commissioners, or by vitrue of any: 
act of Congress. 

It appears that R. 3 Hacklay entered upon the land aed by his | 
heirs, included in said reservation, in 1823, and that said Hackley never | 
relinquished his claim to said land, and that he made settlement in 
good faith, so far as the record discloses, and for the purpose of secur-— 
ing a home, which claim, his heirs contend, is superior to any that. 
were made subsequent to the abandonment of said reservation. © | 
_ It further appears that in March, 1824, in obedience to. instructions - 
from the War Department, that por tou of said. reservation now in. . 
controversy, was occupied by United States troops in cantonment, and 
was so used until December 1830, when it was formally reserved by - 
executive order in which its limits were fixed at sixteen miles square. — 
Subsequent to this said lands were in a state of reservation the greater 
portion of the time, until January 4, 1883, when they were relinquished 7 
and finally restored to the public Hoan | 

R. J. Hackley was ejected from the land by the military i in 1824, | 

At that time the provisions of the act of March 3, 1807 (2 Stat. 
445), were in force in the State of Florida, having been re-enacted in 
the act providing for the establishment of a territorial government in : 

. said State on March 30, 1822 (3 Stat., 654). The first section of the act 

of March 3, 1807, supra, provided: | 

That if any person or persons shall, after the passing of this act, take possession 
of, or make a settlement on any lands ceded or secured to the United States, by any 
treaty made with a foreign nation, or by a cession from any state to the United | 
States, which lands shall not have been previously sold, ceded, or leased. by the - 
| United States, or the claim to which lands, by such person or persons, shall not 

have been previously recognized and confirmed by the United States; or if any 
“person or persons shall cause such lands to be thus’ occupied, taken possession of, 
or settled ; or shall survey, or attempt to survey, or.catise to be surveyed, any such 
lands ; or ‘Aesionaie any boundaries thereon, by marking trees, or otherwise, until 

thereto duly authorized by law ; such. offender. or offenders, shall forfeit all his or 
their right, title, and claim if any he bath, or they have, of whatsoever nature or | 
‘kind the same shall or may be, to the lands aforesaid, which he; or they shall have. 
taken possession of, or. settled, or cause to.be occupied, taken possession of, or set- | 
:tled, or which he or they shall have surveyed; or attempt to survey, or cause to be 


_ surveyed, or the boundaries thereof he or they shall have eenenatod: or cause to be. 
designated, bys marking trees or otherwise. 
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When. R. J. ‘Hackley was ejected: from. saa ‘gad by the military i in 
- 1824, he could not, in view of the provisions of the act above quoted, | 
hice initiated any claim to said lands by virtue of his settlement. 
The heirs of Hackley, however, relying upon the provisions of the 
above quoted act of 1826, con tend that the cantonment which existed 
from 1824 to 1830, was not such:a reservation as will defeat the pre- | 
emption rights of said heirs, under the act of 1826, His position is, that - 
when the act of 1826 confirmed in all settlers upon those lands prior to January i, 
_ 1825, the right to purchase the lands whereon they resided, etc., no more occupancy 
by the military, nor even constructive reservation of an ne order or preaye 
. could defeat the operation of such an act of Congress. | . | 
In support of his position, counsel cites the case of J ohnson v. The 
United States, 2d Court of Claims, 391. .Johnson’s claim was based 
upon what was known as the “Oregon Donation act,” and, as required 
by that act, he had settled upon and occupied the land in controversy 
for four years continuously, with nothing left to be done to secure 
patent but to make proof of the same, when the tract was forcibly taken 
and occupied by troops of the United States, “ without the knowledge 
of the President, the Secretary of War, or any high officer of the gov- 
ernment.” In that case the court held that such an occupation was 
not a reservation within the meanin 2 of the Oregon Donation act, and 
could not effect the rights of the plaintiff. 7 , 
In the case at bar, however, the facts are very different. 
The tract now known as the Fort Brooke military reservation was | 
occupied under the direction of the Secretary of War, two years before 


_the passage of the act upon which the claim of the Hackley heirs ig 


predicated. 

' In further support of his Views, counsel recites the come of Camp 
Stambaug in Wyoming Territory. 

It appears that in 1870, the Secretary of War sstaplened gaa mili- 
tary post, which was laid oft as a reservation.and included all the terri- 
tory within one mile of the flagstaff erected at the post. In 1881, the 
Secretary of War notified the Secretary of the Interior that said post, 
being no longer needed: for military. purposes, had been discontinued. 
In said communication he expressed the opinion that, inasmuch as. 
there had been no formal reservation of the lands included therein by 
the President, the same might be restored to the public ee ALS other : 
lands, without the consent of Congress. ; 
. The Secretary of the Interior concurred in fils: opinion, and said — 
lands were treated as having been restor ed to the public domain by the 
act of abandonment, and. the subsequent notification on the. part: of the 


_ Secretary of War. 


‘IT am unable to see whereiu fie puesodeneas ore referred to sus- 
tains the contention of counsel, for while it may be trne that a military 
post, established by the Sebistary of War, may be restored to the public — 
domain with less formality than if it had been reserved. by a formal | 
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- order of the President, still, the. Secretary of. War had. cntieiey: 6 2 
éstablish cantonment Brooke, and. by virtue of such establishment the 
lands upon which it was located, were > not Subject to entry SO cane as. 


= ‘anrelinquished. 


Where a military post or eaueoument) is estan liste upon lis public 
. domain, whether the same be for temporary purposes, or permanent 
occupation by the military, if it be done by competent authority, the 
lands included therein are not BUDE to ony until properly restored : 
to the public domain. 

If the Secretary of War has the authority to establish a Sdiitaty 


post, it follows that during the time that the lands included therein ~ - 


are occupied for military purposes, they are not subject to be disposed 
of under the pre-emption laws. In the or of es v. Jackson (13 
- Pet., 498), it is held as follows: — “4s or. 3 

The President speaks and acts through the Henaa of ae several departments in . 
‘relation to subjects which appertain to their respective duties. Both military posts 
and Indian affairs, including agenciés, belong to the War Department. Henee, we 
consider the act of the War Department i in requiring this reservation to be made, — 
as being in. legal contemplation the act of the President; and, consequently, that 
the reservation thus made was in legal effect, a reservation Inade by order oF the — 
President, within the terms of the act of Congress. : 

It is further held in said case as follows: 


But we go further, and say that, whensoever a tract of land shall have once been © 
legally appropriated to any purpose, from that moment the Jand thus appropriated 
becomes severed from the mass of public lands, and that no subsequent law or 
_ proclamation, or sale, could be construed to embrace it or to operate ee it, although 
- mo reservation were mace of it. ; 

The counsel for the Hackley heirs further contend - that the canton- 
ment did not cover the whole of the one hundred and sixty acres to 
which Hackley’s claim attached, and that the appropriation by the 
military did not, ther efore, extinguish his claim to that poree which 
lay outside of the limits of the cantonment. — 

Counsel insists that inasmuch as the puildings erected for the 
‘accommodation of Cantonment Brooke were located upon. what. is now 
known as lot 9, of said tract, the said encampment was ther efore lim- 
ited to the sont upon which said buildings were erected. | | 

This is untenable, for the reason that it was necessary tor. the con- 
venience of the military to appropriate a considerable area of the pub- 
lie domain for wood, water and other purposes, and the fact that 
Hackley was ejected from his entire claim was itself an appropriation | 
thereof. | 

Tn accordance with the. views thereinbefore expressed therefore, the 
| claim. of the Hackley heirs is denied. 

The provisions of the act just mentioned have no application in 
adjusting any claim made to the land in controversy, for the reason — 
that said lands had been segregated and occupied by troops 3 in canton- | 
a for two years, at the date of its passage. | oo 


DECISIONS: RELATING TO THE PUBLIC LANDS. © 53. 


It seems to. me that: the proper disposition of said lands is governed 
by the provisions contained in the act of August 18, 1856 (11 Stat., 87), 
_ which provide that all lands heretofore reserved ie military purposes 
_ in the State of Florida, etc., “shall be disposed of.and sold in the same. 
manner aud under: the same peEWAHORE: as other payee lands of the 
United States.” | | 

For the purposes of the present inquiry, it is ‘not necessary to go | 
into. the details of the history of the Fort Brooke military reservation 
until the time of its final restoration to the public domain in January, 
1883. | 

On March 22, 1883, the local officers at Gainesville, Florida, received 
an approved ee of the subdivision into seven lots of the land. 
formerly embraced in said reservation. On Aprii 2, thereafter, said 
officers were directed to allow no entries upon any land: within said 
reservation. In the interval which elapsed between the 22d of March, 
and the 2d of April, 1883, said lands were open to entry unless it was’ 
incumbent upon the Commissioner to place the lands upon the market 
in the manner provided in the act of 1846, which contains the following 
- provision in the fifth section thereof: (Section 2455 BR, 8.) | 
It shall and may be lawful for the Commissioner of the General Land Office to 
order into market, after due notice without the formality and expense of a procla-. 
mation of the President, all lands of the second class, though heretofore unpro- . 
claimed and unoffered, and such other isolated or disconnected tracts or parcels of 
unofiered lands, which, in his judgment, it would be proper to expose to sale in like 
manner: Provided, That public notice of at least thirty days shall be given by the | 
- land officers of the district in which such lands may be situated, cpusstane to the 
direction of the Commissioner aforesaid. (9 Stat., 51.) | 

It will be observed that the foregoing provision is discretionary with 
the Commissioner, inasmuch as it is a matter left to his judgment. 
_. Beside, it was the practice of the Department prior to October, 1885, 
to recognize the validity.of homestead and pre-emption claims made 
immediately upon the filing of township plats; and in cases, also where 
lands have been restored to the public domain by acts of forfeiture, 
homestead and. pre-emption claims have been allowed to take effect 
immediately after the passage of such acts. 

On the 2d of October, 1885, Commissioner Sparks, with the approval 
of Secretary Lamar, issued instructions to registers and receivers (4 
I. D., 202), which provide ag follows: 

Hereafter when approved plat of the survey of any township is iveinidtbea to 
you by the surveyor-general, you will not regard such plat as officially received at 
and filed in your office, until the following regulations have been complied with: 

First, You will forthwith post a- notice in a conspicuous place in..your office, 
specifyin g the township that had been surveyed and stating that the plat of survey 


_- will be filed in your office on a day to be fixed by you and named in the notice; 
which shall be not less than thirty days from the date of such notice, and that on 


_. , and after such day you will be prepared to receive appHentions for the. entry of = 


lands in such township, etic. . 
It seems that the foregoing instructions were issued for the reason 
that prior to said date it had been the practice of the Department 


Ae es DECISIONS. RELATING TO. THE ‘PUBLIU. LANDS. 


to recognize the Validity of flinge: ane entries “siimediately after the | 
plat of survey, made. by the surveyor- general, was received at the— 
local office... H,. before that time, the reception of the plat of survey 
sent by the surveyor-general to the local officers was regarded as a 
sufficient reason for the acceptance of: filings and entries, much more 
would the reception of a plat of survey sent to the local office by the: 
Commissioner of the General Land office be regarded as such. 
In the case at bar, the plat of survey sent by the Commissioner of 


| the General, Land Office was received at the local ao on the 22d. day Le 


of March, 1883. = 
_It may be that the land incinden ened the Fort Brooke aie: 
reservation is an isolated and disconnected tract within the meaning 
_ of the act of 1846, but when such a tract belongs to the public domain, 
it is never fieless. open to settlement under the public land laws at all 
times before the Commissioner proceeds with the disposition of the 


“same, under the provisions of said act. If, therefore, a qualified entry- 
man.applies to make homestead entry: upon such a tract, while it belongs _ 


to the public domain and before any steps have been: taken by the | 
Commissioner to dispose of the same under the authority given him by © 
— said act, his application should be allowed. Atter such an entry. has 
been allowed and such a tract has been in that manner segregated, the — 
Commissioner has no authority to dispose of 1t in any other manner. 
The discretionary power vested in the Commissioner by said act of © 
1846, must be exercised before the segregation of the land. After an. 
entry has been allowed, the rights of the entryman become vested and — 
the provisions of the above mentioned act must: me constr ued 1 in har- 
mony with them. 
. In -Vol, 2, L. D., 606, eee Teller, in treating | of the ater 
fdlating to the Fort Brooks military reservation, comes to the conclu- 
sion that the entry and filings made thereon, after the 22d of oe 
1883, were premature. It is held in said case that— Oo 
The act of 1856 and section 2364 must be read. together. Together they make the 
general law for the disposition by you of these Florida military reservations, and 
claimants are charg ed. with notice of the whole law upon the subj ect. : 
Section 2364 of the Revised Statutés reads as follows: 


- Whenever any reservation of publi¢ lands is brought into market, the Commis- ~ 


sioner of the General Land Office shall fix a minimum price not less tian one dollar 


and twenty-five cents per acre, below which such lands shall not be disposed of. 


It will be obser ved that the above recited act 1s 8 limited in its. terms 
to reservations “brought into market.”- at 

_ The act of 1856, provides that military reservations in Florida, after. 
being placed under the control of the General Land Office, are “to be. 
disposed of and sold in the same manner and under the same reg ae | 
tions as other public lands in the United States.” __ —s 
Now, “public lands in the United States” are disposed of in various =. 7 
“4 mays On J coe 2, 1864, the date of: the pRaeeee of the act embodied — 
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in section 2364, public lands were disposed of under the homestead and 
' pre-emption laws, and, when the Commissioner so directed, certain. 
ands were brought into market and sold to the highest. bidder. 

Said section being limited by its own terms to the manner of dispo-' 
sition last mentioned, has no application except in those cases where the 
Commissioner in the exercise of his discretion under the law, had. 
brought lands into the market to be sold at public auction. This con- 
struction is obvious unless it be held that the act of 1856, contemplates 
that no military reservation in Florida shall be disposed of in any other 


-way than by public sale. I am of the opinion that the principle of | 


construction employed in the decision above mentioned, is untenable. 

- Under the authority vested in the Commissioner of the General Land | 
Office by the acts of 1846 and 1856, and by section 2364 of the Revised — 
Statutes, he might have brought into market and disposed of the same 
at public auction; the lands included inthe Fort Brooke military reser- . 
vation; but he was not compelled to do so and up to this time has made — 
no effort to have the same disposed ofin that manner. It was legitimate, — 
also, to dispose of said reservation under the homestead and pre-emp-: 
tion laws, and when the same was restored to the public domain, as 
hereinbefore mentioned, it was subject to entry under saidlaws. Sec- 
tion 2364 of the Revised Statutes, has no application to the dispo- 
sition of the same unless the Commissioner of the General Land Office, - 
in the exercise of his discretion, nee seen pr yi to bring sald reserva- 
tion into market. . 

The Fort Brooke military Resaeeation at one time, included all the 
lands within sixteen miles square, and in 1883 it had been reduced by 
former relinquishment to less than one hundred aud fifty acres. Almost 
the whole of said original reservation has been disposed of under the — 
homestead and pre-emption laws. The fact that the land in controversy 
_ has become very valuable is no reason for the introduction of a differ- 
ent rule from that which has been uniformly observed by the Depart- 
ment in the disposition of other reservations prior to the act of 1884, 

iam of the opinion, therefore, that the lands in ‘controversy were 
open to entry from March 22 to April 2d, 1883, the day on which the 
local officers were instructed to allow no ovine on the same. _ | 
_ The claims of all the other parties at interest are based upon appli-- 

- cations made‘on and subsequent to the 22d day of March, 1883. The — 
homestead entry of E. S. Carew, the husband of the claimant Mrs. L. 
W. Carew, was the first application made after the lands were restored. 
to the public. domain, and unless there was some SUMED legal reason 
for the rejection, should have been allowed. — 

In-the departmental decision complained of it is held as s follows: 

The finding of the local officers and your office, that the entry of Carew and the | 


settlement of Mather weré not made in good faith, is peppered by the evidence, 
and their claims were properly rejected. | 
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ar | hake searched the record with a view of! ascértainin g, if passible,- | 
_ the disclosures therein that go to impeach the good faith of E. 8. Carew, — 
_ and I have failed to find any admissible or competent evidence that: : 
, justifies the conclusion reached in said decision. 7 
The rejection of the claim of Mrs. L. W. Carew seems to have been — 
| predicated upon the testimony of J. T. Lesley, who appeared as ‘witness | 
in behalf of the city of Tampa. | 


Lesley testified that Senator Call notified him that he, the ios. . 


had instructed E. 8. Carew to make pre-emption or homestead upon 


the reservation, and had instructed one Carlisle to make cash entry.on’ 
_ the same, in order to secure it for the people of Tampa. He also — 


informed witness that he had‘ instructed Dr. Carew: to draw upon him, | 
Call, for the money. This Carew did. Witness paid the draft drawn _ 


by Carew upon Senator Call. - A few days afterward Carew. informed: i. 
witness that he had. received a telegram from Senator Call to.make . 


- homestead entry upon said reservation and to draw upon him, Call, for 


the money. Carew told witness that he would turn over the homestead. _ | 


or pre- emption to the people of Tampa or would continue the same, or — 
prove it up. Witness explained to Carew why it was that he was 
requested to make the homestead, which was to forestall speculation 
until Congress could pass an act donating it to the city of Tampa. 
| Witness and others thought best to have the reservation homesteaded. 
and to let the town have what it wanted. Witness explained to Carew, 
_ who was interested in the scheme, what amount witness thought the _ 
city of Tampa would be satisfied with. Witness, after consultation with 


parties interested and members of the town council, thought it best . 


that, if Dr. Carew would agree to carry out, in good faith, such an 
arrangement and divide up the reservation as per agreement, he, Carew, 


should continue on the place. Witness told Dr. Car ew that, and a, a 


- acquiesced in the arrangement. | 

Carew, witness and others, intended at the end of six months, to | 
‘commute this land, put it in under the commutation act, and divide it 
out among the parties interested as per agreement. Witness after- 


wards called upon Carew to have an interview about the matter, and a ede 


_. to his astonishment, Carew refused to do anything. 
Carew then said he was the only person who had aiiy rights and that 


| he intended to retain them. Witness answered that while Carew might . 


defeat the town of Tampa and the “balance of us” from getting this 


land, or any part of it, witness thought “we would be able todo the 


| - gaine with him,” having no disposition to do anything of the kind but 


_ simply asking that the agreement thus made be carried out in ee 


faith, 
Carew refused to do so. Carew remained. eurenoas mead for 
~ him up to the time of his death; his widow has lived in the same house 


ever since. Witness had no controversy or correspondence with Carew: | 


_ on or before the 22d day of March, 1883, relative to the reservation or 
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“homestead thereon. According to the agreement, witness had with 

| Carew, the reservation was to be divided into six parts: Carew-to have’ 
one; the town of Tampa one; W. B. Henderson one; 8. M. Sparkman: 
one; J. A. Henderson one; and witness one. Tampa was to make its 
lection and the balance to be. divided equally among the other five. 

' Parties interested were to pay all. ‘the expenses and Dr. Carew was to 

7 comply with the homestead law i in regard to residence and cultivation... 

After the failure to secure the land in 1883 there was a Scrip entry 
made upon it by W. B. Henderson, and by him the same proposition 

was made to the city of Tampa. Witness owned an interest in this — 
- serip after that time; witness’s son now owns said interest. a 

Carew died in 1886. 

It will be observed that at the time of the trial Career had been ia 
several years, and that the witness was an uaterested pare in the 
transaction in regard to which he testified. 

In the statute of Florida, Chap. 101, See. 24, it is provided as follows: 


No person offered as a witness in any court ‘or before any officer acting judicially, 
shall be excluded by reason of his interest in the event of the action or proceedings, 
or because he is a party thereto; provided, however, that no party to such action or | 
proceeding, nor any person interested in the event thereof, nor any person from,. 

- through, or under whom any such party or interested person derives any interest or 
_ title by assignment or otherwise, shall be examined as a witness in regard to any — 
transaction, or communication between such witness and the person at the time of. 
such examination deceased, insane or lunatic, against the executor, administrator, . 
heir-at-law, next of kin, assignee, or bomniitise of such insane person: or lunatic; 
etc. _ 7 | | fee By 
Besides it will be observed that the witness testified that he and 

Carew were parties to a scheme which involved perjury on the part of. 

'. Dr. Carew and subornation of perjury on the part of the witness him- 

self. When Dr. Carew made his homestead entry he was compelled to 
swear that the same was done not: for the benefit of any other person, 

persons, or corporation. He was also compelled to swear that’ he was 

‘not acting as agent for any person, corporation or syndicate in mak- 

ing such entry, nor in collusion with any person, corporation or syndi- 

cate to give them the benefit of the land entered or any part thereof, om, 
ete. | : 

The scheme testified to by the witness 1 was utterly inconsistent with - 
the affidavit which had to accompany the homestead application of 
‘Carew, and the moral culpability implied on the part of a witness who, 
according to his own. showing, testified in a revengeful spirit, because 
‘the other party to such a contract refused to carry out the same, is suf- 
ficient to discredit his testimony in the absence of any other legal reason. 

In my opinion the. testimony of J. T. Lesley, in so far as it goes to_ 
impeach the good faith of E.S8. Carew, is inadmissible from a legal | 
. standpoint, and harmless because of its other infirmities. There being | 

no other obstacle in the way of the claim of Mrs. Carew, I am of the | | 

opinion that it should be allowed. 7 . 
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. The legislature of Florida i in the year 1889 mer eo the towns of Taiipa | 


and North Tampa into one corporation and extended the limits of the 


- city so as to inelude the reduced military reservation, and upon this 
legislative enactinent the city of Tampa bases its claim to said réserva- _ 


_. tion to be used as a public park and for other purposes. 


. The testimony failing to show that any considerable portion of the ; 
same was used and occupied for trade and business, the. said claim” 
was properly rejected in the opinion under review. | :. 

. To avoid confusion I note that by the diagram approved by your off ce 


: ‘and transmitted to the local office in 1883, Fort Brooke was divided 


into seven lots, numbered 8, 9, 10, 12, 18, 14 and 16. According to 
- the public survey, lots 8, 9, aa 10, fall within Sec, 4, T, 298., RB. 18 


EB ,; lots numbered 12, 13, and 14, fall in Bec. 19, T, 29 8. R. 19 B., and 


| ioe numbered 16 falls within See 18, T. 29 S., B. 19 B Gainesville 
Florida, | | 
On the 22d. day of ich, 1883, the day on alich the ‘ands included 


in the Fort Brooke reservation: were opened to entry, Louis Bell was 
residing upon that subdivision known as lot No. 8, Sec. 24, T. 29 S., RB. 
18 E., intending to make the same his permanent: Gabe He was quali- 
fied aad. sought to assert his settlement rights by an. application to file 
prior to the order in whick the local officers were directed to allow no 
entries upon said lands. The claim of the heirs of Bell might properly 
_ be rejected upon the technical ground that. the land in controversy 
was, at that time, included in the homestead entry of Carew, but inas- | 
much as said homestead: claim was subsequently limited so as to 
exclude the lot or subdivision upon which Bell resides, and inasmuch 
as there is no other claimant to said legal subdivision who has a superior 
right to Bell, and for the further reason that his good faith calls for 
the exercise uf the supervisory power of the Department, the same will 
be upheld, but limited to said subdivision, - 
The telegram sent from your office on the 2d of April, 1883, to the 
- Tocal officers directing them to allow no entries upon lands within said 
reservation, was doubtless made upon the: idea that-said lands could. 
not be disposed .of otherwise than by. being brought into > market and. 7 
| sold at public auction. _ . 
_' There being now no reason why said order shonla: remain eee in 
force, especially i in view of the fact that the claims of Carew and. Bell, 
_ both of which were of record. or offered prior to the date of said order, — 
- include the most. valuable lands 1 in the reservation afor esaid, the same | 
HS hereby revoked. | 7 
. The claims of Julius Cxsar.to lot No..13, -and. of Martha » Stillings, | 


= wife and heir of Andrew Stillings, déceased, to lot ‘No. 12, of Sec. 19, 


T. 29 S., RB. 19 E.; and: that of Frank Jones to jot No. 16, See. 18, T. 298., ‘ 


— -Re19 kB. , are in the same condition as that of Liguis Bell, with: the 


‘exception that said claims were asserted. subsequent to the wate of the. Z 
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order from! your office directing that no. entries: be allowed upon the — 
lands. of said reservation. 7 
‘The settlement rights of’. Cesar, Stillings, and Jones had: wiiached 


- prior to the date of said order, and were simply held in abeyance by it: 


~ You. will, therefore, direct that their claims be allowed to the lots or 
sabdivisions upon which they respectively resided, should. there be no. 
intervening reason in either case for a different dispocition of said lots. 
- ©The claim of W. B. Henderson to locate Gerard scrip on lots Nos. 8 
and 9, Sec. 24, T. 29 S., BR. 18 E., must be denied on account of its: con-— 
flict with the prior nents of ae Bell and ‘Mrs. Carew. 
The declaratory statement of Daniel Mather was properly rejected. 
in the light of the record which discloses the fact that he never con-— 
templated making his permanent home upon any land inside the Fort 
_ Brooke reservation, and that he abandoned. his claim in 1885. 
. he remaining lot in said’ reservation, to wit, lot-No. 14, Sec. 19, a 
29 8., B. 19 E., was settled upon by E. B. Ghamberlin. on the 7th of 
: J aly, 1883, and upon that settlement he bases his claim. 
' The or dei emanating from your office dir ecting the local officers to . 
allow no entries, was no bar to initiating a settlement claim, and said 
. order having been herein revoked, his claim will be allowed to said lot,. 


should there be no other legal obstacle in the way of his ene the | 


Same. 
It will be observed that I have recognized. the sstileimant rights of 
Bell and others, in this case, and the question might arise that since. 
the settlement of Bell, for instance, was made prior to the homestead ~ 
entry of Carew, and his rights thereunder were asserted by him within 
the time prescribed by law, that his claim would be superior to phat of 
Carew, whose settlement began from his entry. , 
A settler is defined’ to be— | | 
A person who. intending to initiate a claim under any. law of the United States, a 
for the disposition of the public domain, dves some act conneeting himself with the | 
particular tract claimed, said act being equivalent to an announcement of such 
intention, and from ee the public generally may have notice of his claim. (L. 
D., 628.) | 
In the light of this definition, the r record discloses no act on the part 
of Mr. Bell, or the other claimants, which connects him or any of them, 


|. “with the particular tract claimed,” outside of the lots or subdivisions: , 


upon which they respectively reside, until after the same was covered. 
by Car ew’s entry. ; : 

—. I recognize the rulings of the Department that where an entryman — 
is claiming a quarter-section of land and has made settlement upon — 
one torty-acre tract of the quarter-section which he claims, that his 
settlement rights will be construed to cover the whole of the technical 
subdivision. " 

This rule, however, is limited by. the wenaition that it must appear 

that the entryman intended to. claim the particular technical sub: — 
division. which embodies the tract upon which he has madé settlement. 
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If. it should appear, for instance, that a person. has made a settle- 


- ment upon one-quarter of some. particular section of public land, and 7 


intends to claim a portion also of some other section, then the rule 

_ above referred to does not apply. ree 

In order to avail himself of such ¢ a claim his acts of settlement must 

cover the whole tract. | : | 
Now the Fort Brooke military ; reser ation includes re of thre ee 


separate sections of public land. A claimant, therefore, who seeks to 


acquire title to the whole of said reservation, must show such acts of | 
settlement as extend to the entire tract.. 

But it may be suggested that the legal subdivision upon which Bell 
resides, according to general public survey, is the same as that upon 
_ which Carew resides, and that under a proper construction of the rule __ 
hereinbefore discussed, the settlement rights of Bell should be held to 
extend at least to cover the lots upon which Carew resides. | 

The reply is that Mr. Bell has never limited his claim to any tech- 
nical quarter-section of land, and the rule. applies’ to such claimants 
only. | 
The decision under review, for the’ reasons ei ootore qaontioned: | 

is set aside and you will direct that the lands formerly included within | 

the Fort Brooke ae reservation Ne je disposes of in accordance with 
this opinion. | | 


7 ner DECEAHSTOUS STATEMENT. 
TRUMAN WHEELER. 


A so] diers’ omestend. aédinea tune statement filed by an. dathorized agent. of the sol- 
dier, and abandoned, exhausts the honeyed tight of the soldier. 


| Secretary Smith to the Commissioner of the General Land Office, Tuly. 73, 


(IT A) | 1894. | GF. W. ©.) 


I have considered’ the. appeal by Truman Wheeler from your office’ 
decision of March 13, 1893, denying his spplication to make homestead 
~ entry for the W. 5 NE. + and W.4 SE. 4, Sev. 31, T. 129 N., BR. 52 W., 
Watertown land district, South Dakota, for the reason that he had: ; 
exercised his homestead right under soldiers’ deciaratory statement — 
filed April 19, 1892, for the SE. 4, Sec. iT. 129 N., B. ot W. pare 

land district, North Dakota. ‘2% 
The points raised by the appeal are ‘sufficiently stated: first, that the 


filing of the soldiers’ declaratory statement: does not exhaust the home- — 


stead right; and, second, claimant should not be held bound for the 


filing of the declaratory statement under the facts and circumstances - 


attending the filing of the same. 
The lands involved are a portion of the Sisseton and Wahpeton 
Indian reservation which was opened to entry on April 15, 1892. 
Wheeler was at this time residing i in the State of Minnesota, and being 
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Abaton: of: eens a tract of these lands he authorized. one J. H. 7 
~Movious to make a filing for him of good agricultural land.. 

- It appears from an affidavit by Movious that he, after examination, ; 
selected the NE. 4, Sec. 2, T. 129 N., R. 53 W., as the tract to be: filed — 
for in Wheeler's name, but that ane to delay 1 i" the forwarding of the 


_ papers empowering him to make said filing, which papers did not reach — 


him until April 17, 1892, and being Sunday he was obliged to wait — 


~ until the next day before filing the same; that when he reached the 


local: office he found that a filing had been made for the land intended 
~ to be filed for in Wheeler’s name, and he thereupon selected for Wheeler, — 
without examination, the said SE. 4 of Sec. 7, T. 129 N., R. 51 W,, for 
which he made soldiers’ declar sion statement, as before stated. , 
It appears from the affidavit of Wheeler, duly corroborated, that the | 
last mentioned tract is unfit for cultivation, and that after examining 
said tract he selected the tract embraced .in the application. under 
consideration; upon which he has since built a house and otherwise 
- improved the land. , 
It has been unifor mly held since the circular of pecannent 15, 1882 a 
(1 L. D., 648), that a soldier will be held to have exhausted his home- | 
stead right upon the filing and abandonment of a homestead declara-  _ 
tory statement. | 
The sole question for consideration is, ther éfore, whether Wheeler i is 
- bound by the action of Movious in making the filing for the said SE. + 
of Sec. 7, T. 129 N., BR. 51 W. | 
It is admitted that Wheeler authorized Movious to make fling i in 
his name, and that the selection of the tract was left to Movious; act- 
ing under this authority he made the filing, as before described, and, 
_ while he does not appear to have made a good selection, yet as Whoeler 3 
left the selection of the land to Movious, he is bound by his action. 
The fact. that. Wheeler has, since applying for the land first described, 
made improvements thereon, can in no wise alter his status. Being 
bound by the filing made by Movious, his rights under the homestead 


. law were ther eby exhausted, and I must therefore affirm your office 


eectsien denying his application in question. 


TIMBER CULTURE ENTRY—COMMUTATION—FINAL PROOF. — 
Coon v. paneeee, 


| Final ibor taken without publication of notice can not be accepted j in the. commun 
_ tation of a timber culture entry. under section 1, act of March 3, 1891. 


Secretary Smith to the Commissioner of the General Land Office, Sai y 12, 
(J. 1. H.) 1894. . L.) 


I have annsiened the appeal of George N. Bariett oni your office 
decision of May 16, 1893, in the above entitled case, affirming the 
decision of the local officers and rejecting Barrett’s: nue Drow under 
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. his Haber culture entry No. 1601, for lot 15, of Sec. 3, T. 7 S., R. 1 EB. 
; “Los Angeles land district, California, containing 44.45 acres. | 
On December 29, 1886, Barrett made’ timber- culture ae of said — 
land. On or about November 14, 1891, he filed in the local office an - 
application to make final proof, hich. is not .to be found i in the. files : 
before me. The register advised him— _ Ye 7 ack 


No publication was. Tequired, as his entry was: made prior to entenibe: 12, 1987; 


and that he could go before the United States-Commissioner at San Diego at any 


time most convenient to that officer and himself, with two of the witnesses named — 


in the application, and make said proof, using this letter as his authority therefor, — 


This was erroneous. See Circular of Instructions of April 27, 1891 
(12 L. D., 405); Commissioner’s letter of April 29 1 1892, and Secretary’ S 
letter of Jané 2, 1893 (16 L. D., 482), 3 7 
On December 23, 1891, Barrett. with two witnesses went haters: the: 
deputy clerk of the superior court of San Diego County, California, and 


- made, signed and swore to three irregular and imperfect papersintended 
to be offered as final proof. On or about July 14, 1892, Barrett filed in 


- the local office notice of his intention to comminte and make final proof _ 
in support of his claim under the act of March 3, 1891 (26 Stat. , 1095), — 
- and that said proof would be made before United States court commis-_ 
sioner M. L. Ward, at San Diego, California, on August 30, 1892. 
‘Said notice was duly published in a newspaper. On that day a ameg _ 
~ Coon filed his protest against Barrett’s final proof, alleging: 


4. That said Barrett has not ee with the law as per the Revised Statutes of a 


the United Siates. 
2. That the said entry has been made for spdoulntion ald nie in ead faith; and - 
3, That the entryman has failed to plow, plant and cultivate each year Gis “aus 
site number of forest trees to comply with the said statute. | 


No: witnesses being present on August 30, 1892, Barrett filed with 


the Commissioner the “original proof taken ie the clerk without 


notice of publication, on December 29, 1891,” as aforesaid, and by con- 
sent of parties a continuance was granted until October 18, 1892. On 


October 17, 1892, Barrett made his non-mineral affidavit before M. L. 


Ward, U. 8. commissioner. And on October 22, 1892, said papers were — 


filed. as Barrett’s comm utation final | PEO}, ancl were prompuly rejected 


by the local officers. 


Barrett appealed, and on March 16, 1893, -your office affirmed ae - 


~ decision of the local . officers. Barrett has appealed to this” Depart- 2 
| . ment. | | 


= _ ho witnesses, and offered as final. proof only the papers sworn. to. before 


the clerk on December 23, 1891. On October 18, 1892, the day to which 
the hearing was adjouined, he offered nothing aes except his non-— 
mineral affidavit. He rested his case upon that showing. There was" 
no. need for further appearance or further evidence by the protestant. 
‘The papers offered as final proof were irregular and insufficient in 
= form and-in- ‘substance, and ‘were properly rejected. : | 

» Your office decision 18 her eby affirmed. : 


On August 30, 1892, the day fixed by pabiiication: Barrett produced uae 
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SWAMP ae eomncer OVERFLOW. 
STATE OF OREGON ET AL . MorHmrsnman. 


| ands subject to parigdieal overflow, but useful for cultivation upon the recession _ 
of the water, are not swamp lands, within the meaning of the Swamp land 
grant. | 


Seeretary Smith to the Commissioner of the General Land Office, July 12, . 
ae : | 1894. es (E.W.C) 


‘] have me neiderad the ‘appeal by: the State of Graven and Henry 
Miller, its transferee, fr om your office décision of November 14, 1892, 
rejecting the claim made to the NW. 4 of Sec. 17, T. 24.8., R, 31 E.,. 
- Burns land district, Oregon, as swamp ian 

On September 13, 1883, the State selected this tract, with other 
lands, on account of the swamp land grant which was extended to 
: Oregon by the act of March 12, 1860. | 
_ This case arose upon an application by Stonewall J. Mother shead. to . 
file pre-emption declaratory statement for the land, pr esented June 22, 
1887, and recorded as declaratory statement No. 2746. | 
- Under circular letter “K”, of December 13, 1886, (5 L. D.; 279), 
notice of said adverse claim was given the governor, who, on July 13, | 
1887, filed a protest, but requested that a hearing be not ordered in 
the matter until after the land had been examined and reported upon 
by an agent from your office, in conjunction with one on behalf of the 
- State. : 

. In accordance with said request, a epsuat agent of your office, 
together with an agent of the State, after due examinauen, reported, 
. under oath, classifying this tract as swamp land. _ 

_ Hearing was afterwards ordered, and February 16, 1891, was fixed 
for day of trial, and after continuance, the case was heard April 23, — 
1891. 

‘Upon the testimony adduced, the local officers fornia that this tract | 
was not swamp land on March 12, 1860, and upon appeal, your office. 
decision sustained that of the local office. 

- An appeal brings the case before this Department: : 

This township was.surveyed in 1875, and, the field notes upon the 
section lines show the land to be level, soil first-re ae ed grass, and 
liable to overflow. 

The testimony shows that astream runs diagonally across the south- 
- western part of this quarter section, which is designated in the testi- . 
mony as the west fork of the Silvies River. | 

It-is shown that this land has been at times oyerhowed. senaalty 
dui ‘ing spring freshets. The present condition of the land is generally 
dry and good crops of hay cannot be harvested without irrigation. - 

The condition of the land on March 12, ae As the matter ae ‘deter- 
mination. a 
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Was the land on chat date SO “wet” a as to be rendered thereby unfit 
for cultivation? = | 

Lands subject to periodical ie aaioe but useful for cultivation. ‘upon _ 
the recession of the waters, are not  Swainp lands, within the aoe 
of the swap land grant. — i | 

None of the witnesses produced on either side, have any y knowled ge as 
to the character of these lands in 1860. 

Those produced by the State claim to have a knowledge of the land. 
antedating those offered by the pre-emption claimant, but their testi- 
mony is of little or no value in oore the. actual character of the 
land in 1860, . | 

Under the circular. of December 13, 1886, supr Oh, “the harden of ‘iat | 
_ is upon the State to establish the uigeat ice of the land on March 12, | 
- 1860. The present character of this land is admitted not to be ‘ swamp — 
_jand”, and crops caunot be successfully raised without irrigation. 

There is no evidence to show that this land has been reclaimed by 
artificial means, but on the contrary, the claimant, in part accounts for 
the former overflows, by showing that the river had been dammed, and _ 
that since the dams have een memoved, the overilows have been less | 
-- frequent. | | 7 : 

I must hold, froma saverit ponaiiera tion of the testimony, that ne . 
. State has failed to show that this tract was “swamp” land on March ~ 
12, 1860, within the meaning of said act, and therefore affirm ce 
decision, and direct that its selection be cancelled. | | 


| EVIDENCE—POWER or ATTORNEY— —CHIPPEWA SCRIP. 


-“HarrMan v. WARREN ET AL. 


A deposition, under the laws of Minnesote, taken for the reason that the witness - 
cannot be produced at the trial, is not admissible in eviden ce, where said witness 
is present at the hearing, though he may then refuse to testify. | 
A power of attorney, executed and delivered, that does not contain the name of the | 
. appointee, is with an implied authority to complete the instrument, and make bs. .<. 
effectual, by filling in the blank, where it is epparent that such was the inten- = 
tion of the party executing the power. _ 7 
The right to select eighty acres of land accorded to the Seed bloods of the Chip- 
_ pewas of Lake Superior by the seventh clause of article 2, of the treaty of Sep- 
tember 30, 1854, is not dependent upon actual residence, at the date of said 
treaty, among or contiguous to said Chippewas; nor do the provisions of said . 
treaty prohibit the sale, prior to patent, of sane located: 7 ‘power of eats 
under such right of selection. | | 


- Secretary Smith to the Commissioner of the General Lead Office Fuly : 20, 
(GLA) ” | | 1894. —_ a (0. W. B.) 


On the 21st of May, 1892, the Deparement: directed. a hearing i in the 
case of Emil Hartman v. James H. Warren et al., then entitled Hyde 
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et al.-v. Watton et al. (14 LT. D., =o; (affirmed on review, in 15. Dy, | 
415), i in these words: _ | | ae Se atte 
Upon a ‘careful consideration of the whole matter, I conclude that the allegations : 


set forth in Hartman’s contest affidavit are sufficient to require a hearing to be had _.- 


to afford him an opportunity to prove the same; that the other applications of con-— 
test must be held to await the result of said sonbenes that Hyde can claim nothing 
‘by virtue of his pre- emption claim for said NE. + of the SW.ias against the govern- 
ment, because it has been decided by the Department that iis said settlement claim 


' was illegal, “which decision was affirmed on review. 


The land involved in this controversy is lot 7 ; nite: os NE. pe of | the | 
SW. 4 of See. 30, T. 63 N., BR. 11 W., Duluth land district, Minnesota. | 
On Motch 19, 1889, Hartman filed his affidavit of contest, which 1 is as 
follows: | | 
' Ist. Said pretended location was, not made by said James Ht. Warren, - to whom -_ 
said certificate of Scrip was issued. to 
| 2d. Said pretended location was'not made for the penefit, or in the interest of said 
James H. Warren, for. whose benefit, and in whose interest, said certificate was . 
issued. 

3d. Said James ps Warren was not entitled by law to make a loeation of said © 
land. 

4th. That prior to the time of said attempted location, said James H. Warren, for 
a valuable consideration to him paid, had parted with said, certificate of scrip, and 
that in order to effectuate the bargain and sale by him made, and to evadethe express 
prohibition of the law, and aid and permit bis vendees to accomplish by. circumlo- . 
cution and subterfuge, a fraud and imposition upon the officers of the law, had 
Signed and acknowledged certain powers of attorney, one, to locate the land, and the 
other, to sell the same after its location, which’ your petitioner verily believes to have 
been illegal and void, in that they, at the time of the said .pretended execution and 
delivery, were not complete, and as subsequently used by said vendees before the 
public officers of the United States to wit: No attorney (naniing him) was inserted _ 
in either of said letters of attorney, and no certain or definite description of land | 
was described in either of them, ik of which such acts were in violation of the act 
of Congress. aforesaid, and in contravention of the rules and regulations of the 
Department. 7 | 

5th. That for some time prior to the pretended location, ag your petitioner is 
informed ana believes, said certificate and:powers of attorney were in the open mar- 
ket for sale at Duluth, Minn., by C. @Autremont, Jr., a resident of Duluth, andthe 
business associate or partner of the said J. H. Seen: the pretended attorney infact — 
of said James H. Warren, and that said J:H.Sharp well knew at the time of his * 


pretended location, that his alleged principal had no interest in the’ said certificate | - 


_ of scrip, and.was to get no interest whatever in the lands which he a a to 
- locate in said.scripee’s name with said scrip. 
6th. Your petitioner has been informed that James H. reer was some years ago 
(about the time of the location, ds aforesaid) : Secretary of the Home Missionary 
Society, residing in San Francisco, California; that he ‘was, under the 7th clause of . 
the 2d Article of the treaty of September 30, 1854, entitled .to 80 acres of land; but | 
your petitioner alleges that there was no warrant of law for any location, : as 
attempted to be made in his name in the Duluth land office, October 15, 1885. That | 
the certificate of identity, or so- called scrip, which was issued. to him by the Com- 
missioner of Indian Affairs, upon its face expressly declared that any assignument;: 
sale, pledge or mortgage of the same, would not be recognized as valid by the United 
States, nor any right accruing under it. This was yiolated and disregarded, as said 
scrip was located in the interest, and for. the benefit, of: Fred 3 ‘Hnntress,. Samuel 
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C. Brown, J ohn Patisen F Kristian Kortguard, and not in. any sense for the benefit of 
said Warren, either present or prospective. | , 7 
th, For the reason that said selection has not received one sanction of the Presi- 
dent of the United States. 7 
8th. For the reason that the right, of any person entitled windes the 7th clatise: of 


‘the 2d Article of the treaty of September 30, 1854, to take land, is purely. a personal. . - 


right, and was not asserted by him in person, or by any, person daly’ author ized for 
his, said Warren’s own personal use and benetit.. 
9th. For the reasou that said J ames EH. Warren was, not the only party interested 

in the said location. * | a 

A hearing was had, and cial besnison taken. The register and 
receiver decided emainiat the contestant, and recommended a dismissal 
of the contest and the patenting of the Warten location. The contest- 
ant appealed. Your office confirmed the judgment of the local officers. 
The contestant now appeals to the Department. 

“Ty will briefly go over the facts of the case. It has been. the autee, : 
of two appeals to the Department, and has been twice argued orally. — 
It now comes before the Department after all the facts have been | 

biou ght out i in the testimony, and fully elucidated by the arguments of 


7 counsel. 


September 30, 1854, (10 Stat. 1109) a Grenty was made sie the United 
_ States, through commissioners, with the Chippewa Indians of Lake 
: Superior and the Mississippi, and that nation ceded ‘to the United 
States their title and interest in and to, their lands lying east of. a a 


ts certain boundary therein described. 


‘Many reservations were made in favor of certain bands; and indi- 
vidual Chippewas, and by the seventh clause of the second Article, it — 
is. provided that: 9 : | 4 


. Each head of a family, or single person, over twenty one. years of age sab the 


| - ee time, of mixed. bloods, belonging to. the Chippewas of Lake Superior, shall _ 
“be entitled to 80 acres of. land, to be selected by them. under the direction of the a 
a creas and which shall be secured to them by. patent in the usual form. 


January 20, 1875, the Commissioner of Indian Affairs, Mr. Smith, 
Ranoutad to the Secretary of the Interior that he had received a com: © 
. munication, addressed to Hon. T. W. Ferry, from. Rev. J.H. Warren, 
dated at San Francisco, December 18, 1874, relative to his claim to enter 
eighty acres of land, as a mixed- blood Chippewa of Lake Superior, 
under the seventh clause of the second Article of the treaty of Sep- 
tember 30, 1854, with certified proof, or declaration, filed by Senator 
‘Ferry, with the Commissioner of the General Land Office, and by him 
referred to the Indian Office. The Commissioner recommended that, 
as there was no Indian Agent nearer than Round Valley, before Soho 


- _ Warren could make proof, as required by departmental order of March 


19, 1872, and as he was personally known to Senator Ferry and him- 


— self as being a mixed blood. Chippewa of Lake Superior, and entitled — 


to the benefits of the: treaty of 1854, the departmental order should be. 


> ~ ‘so far modified in his case as to ‘permit’ the substitution of the certifi: : | 


a 
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Gate of the Commissioner of Indian Affairs, for the action requir red, to 


be taken before the local Indian Agent, which should entitle ae to 
locate land under the treaty, and enter. by proper. description the tract - 


he way desire; and that the General Land Office be. instructed. to a 


— notify the ee of the proper land offices, of the action in the case. — 
January 21,1875, the Secretary of the Interior, Mr. Delano, approved — 
this. recommendation; and directed the Gommidsioner of Indian Affairs — 


3 to advise the Commissioner of the General Land Office of his action, 


_.»-and to requést him to notify the registers of the proper land. offices a 


accordingly. : 
January 22, 1875, the pmamiaciones of Tada Affairs certified ‘that | 
‘Warren was. personally known to him, and that he was satisfied that 
_he was one of the persons entitled to locate land under the treaty with . 
the Chippewa Indians. He also stated that it was authorized by the _ 
Secretary of the Interior, in a letter to the office of Indian Affairs, 


| dated January 21, 1875, to be deposited with the registers of the land. ete 


offices within whose districts the land is situated, to which the benefi-. 


ciary under the treaty is entitled, in lieu of the action. required by . oe 


departmental decision of March 19, 1872, to be taken ‘before the local 
Indian Agent. : : 
And in a letter to Senator. Ferry, dated on the same aa he. inforiis i 
him that he therewith returns the certified proof or declaration of War:. 
ren, with his certificate endorsed thereon, which he says was author: P 
ized by the Secretary in his letter of the 21st instant, (of which ‘he 


encloses a copy) to be substituted in this case for the action required 


by the departmental order of March 19, 1872, to be taken before ee | 
. Indian Agent. 7 
February 9, 1875, the Commissioner of the General Land Office, Mr. | 
~ Burdette, addressed a letter to the registers and receivers of the land a 
offices at Duluth, St. Cloud, Toxlon Falls, Alexandria. and ‘Detroit, 

Minnesota, instructing them, should the certificate of the Commis. 
sioner of Indian Affairs in this case, be presented to either of them for 
the purpose of making a selection, to allow the entry to be made, pro- | 


ceeding in the matter as provided for in cases where the certificate of _ 


the Indian Agent, for which it is to be substituted, shall be presented: 

So the matter rested, until some time in the year 1884, when the 

certificate of the Commissioner of Indian Affairs, endorsed on the | 
affidavit of Warren, above referred to, together with the letter of the 


'- Secretary of the Interior; referred to by the Commissioner of Indian 


Affairs, in his letter to Senator Ferry of January 22,1875, which ig 
also annexed to the papers, and a blank power-of attorney from — 
Warren, to locate land under the treaty with the Chippewas, and a 
- power of attorney to sell, also without the name of the appointee, and 
without a description of the land to be sold, both signed and acknowl- . 
: edged on the 23d of August, 1833, came into the hands of Mr. Charles or 

| WAutremont, ee of ae — 7 
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- Mr, ‘omnineniont testitied that they were ssht to. aii by a Mir, Bruce | 
of Chippewa Falls, or Eau Claire, Wisconsin, to. use, to dispose of, or 
to. enter the land and sell it, and account to him. He did not distinctly 7 
gemember which. Mr. d’Autremont was not able to dispose of the 
- go-called scrip for some time. He told people he had some scrip, that 
would enter: ‘eighty: acres of land, or so.:. But he finally, in the early © 
part of 1885, or the close of 1884, came to some agreement, through a 
Mr. J. H. Sharp, who was, or had? been, his partner in the land busi- 
ness, to. dispose of the’ scrip, or the land located under it. The alee 
mony is very indistinct upon that point. 3 is 
The powers of attorney being deficient, Mr. Auteeinent roined 
new powers of attorney from Mr. Warren, through the Mr. Bruce who 
had deposited the papers with him. The new-powers of attorney were — 
: executed by Mr. Warren before a notary public, in San Paver? 
Califor niay. on the 20th of January, 1885. - | 
. Here a question is raised as to. whether the powers of natcrnes con- 
tained the name of Joseph H. Shar ‘P, as attorney to execute the powers, - 
at the time of their acknowledgment by Mr. Warren. Mr. d’Autre- 
- wont’s recollection is very indistinct on the subject. He says, “At 
this length of time I could not state positively as to that.” “ It might 


have had Mr. Sharp’s uame in, when it was sent on to him (Mr. i. 
—Warren.”) “J didn’t write. Mr. Sharp’s name in”, , but. a“ a ey) 77 


-_ at my direction have. done so.” . 
Mr. Warren, in his deposition, taken fos the. contestant, under’ a 

_ commission to California, who swore that he then had no interest in 

the controversy, states that it is his distinct. impression that the power 


| of attorney executed by him in J anuary, 1885, had Mr. Sharp’s name — | 


in it, when he executed it. Further on in his deposition, hes says, “Ido: 
assert that the second powers. of aUOrneY. were ‘ally filled: ae as to the : 
name of J. H. Sharp, the appointee.” oe : | 
rs! do not: consider the deposition of Mr. Sharp, in nope rer memo- 
| riam, offered at the hearing, for it is clearly inadmissible. _ 
‘Mr. Sharp was present at the hearing, but refused to testity, on the 
ground that he “had no other information in this case except what was 
- obtained professionally while acting professionally for my (his) client”. 
Afterwards he said, I will correct : une statement by Sone g, 2 BE ofes- 
sionally as an attorney.” | ie 3 . 
The grounds on which a deposition in ‘apie may be en in the 
State of Minnesota, are set forth in the Statutes of that si in the 
16th section of chapter 73, as'follows: — oy . | 
* When a witness whose testimony is qasted in - any aie cause pending: in this 
State, lives more than thirty miles from the place of trial, or is about. to go out.of | 
the State and not return in time for-trial, or is so sick, ‘infirm, or aoe as to make it 
probable he will not be able to attend at the trial. | | | 
3 It is obvious: that this deposition. Was taken undet a state of facts : 
_.- which no longer existed at the time of the trial before the register and 
-, receiver, for the witness was then present, attending the trial. | 7 
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- But section 27. provides that: . 
No. deposition shall. be used if it appears hat the reason: ee ince: it no iougee : 
- exists; provided, that if the party producing a deposition. in such case shows. gs 2 | 
_ sufficient” CaUse, for using such deposition, it may. be admitted. 2 es 
Does the deposition fall under this proviso? The proviso would seem 
_ to refer to the causes mentioned in-the 16th section. For it can hardly 
be, that a deposition taken under that. section which so carefully speci- 
fies the circumstances under which such deposition may be taken, can 
~ be used under cir cumstances other than some of the circumstances 
- enumerated, though not the reason given for taking it: | 
- But if it he conceded that this is not a correct interpretation of thie 
law, is it a sufficient reason for receiving the deposition, that the wa 
“ness, although present in court, refused to be sworn? 
- Itis impossible to admit the proposition that the fact that a witness. 
refuses to testify, 1s. a sufficient legal cause to receive a deposition which 
was taken solely for the reason that it was within the range of proba- 
bility that he could not be pr oduced at the trial. : 
Then is it a sufficient cause to admit the deposition of the sitiese: He 
that he stated at. the trial that his: only information on the subject of — 
_ the case resulted from communications made to him professionally as | 
the attorney of Warren? This ground for receiving the deposition is 
as unsound as theother. Forthe objection to receiving his testimony at | 


the hearing, on the ground of privilege, applies as strongly to his’ ~ 


| deposition, which was objected to on that ground ae Mr. Hanks, as 
-attorney for Mr. Warren. Bi 
Then a copy of the record of the notary public before whom Mr. War: 
. ren acknowledged the powers of attorney, of January, 1885, was offered 
_ in evidence to prove that Shar pe name was not in them i ume time of ' 


their acknowledgment. 
By the laws of California, (2 Hittell’s Code, paragr sea: 11,920) entries 


in official books are made prima facie evidence of the facts ‘ver ein stated. 
By paragraph 794 (1.Hittell) notaries public are required to’ keep a 
record of the parties to, date and .character of every instrument’ 
acknowledged or proved before them. This record, if admitted, would 
seem to throw doubt upon the correctness of Mr. Warren’s radallection 
on the subject. | A. 
~ But even if Mr. Warren is Sian: and the powers of attorney aia 

not coutain the name of the appointee, when Mr. Warren sent them 
to Mr. d’Autremont, through Mr. Bruce, it was with an implied author-- 


ity to complete the instruments by filling i in the blanks, and so make. 


them effectual.. Smith v. Crooker (5 Mass., 539); Ex-parte.Kirwin (8. | 


Cowen, 118); Vliet ». Camp (13 Wis., 198); State v. Young (23 Minn., . | 


551); ‘Diewes v. Foster (2 Wall., 24); Allen v. Withrow (110 U.S., 119). 
_ Mr. d’Autremont testified that he delivered the scrip to Mr. Sharp: | 
"tO enter a piece of land with.” When asked if he gave it to Mr. Sharp 
to enter land with in his own behalf, he replied “In my own behalf— 
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- no I never - owned the scrip. » - When asked whether he iat any inter- oe : 


— est. in the scrip, he replied | “T had an interest to get ny pay for the 


7 trouble I had been put to about the matter, and I also. would -have to 2 - 
account to Mr. Bruce, the man who left it. ‘with me; he won hold me. 


personally. responsible. au 
+ He further testified that he gave: the scrip to. Mr. Shar PP; ‘and as he | 
| anderstood, Sharp entered a piece of land with it, and deeded the land 
- under the power sell, and gave him (@Autremont) a check from the 
man to whom he deeded the land for this, and another. piece of land 
at the same time; that he sent the purchase money, after deducting | 
‘his commission for his trouble, which he thinks was $40 or $50, to Mr. 
‘Bruce. | ie 4 
Mr: Warren testified that he ene the money. He says he received 
it through bis brother, to whom he originally sent the scrip, to locate 
it and sell the land; that he “did not receive anything until the land 
was sold, according to my (his) knowledge and belief.” | 
The pecans: of the land office at Duluth show that, on the 15th 
of October, 1885, James H. Warren, by Joseph H. Sharp, his attorney | 


‘in fact, igented tile land in controversy. On the following day, nanely, _ 


October 16, 1885, Sharp, as attorney in faet for Warren and wife, exe- 

cuted and acknowledged a quit claim deed of the land to Kristian Kort. = 
guard. | | 
.. Kristian Kortguard was examined.on the are of thie contestant, ond’ Fa 
testified that he resides at Minneapolis, and is a banker; that the Tana 


oe in question was purchased by F. F. Huntress, S. Leavitt and himself, 


under an agreement between them, which is in evidence. - That he had 
‘nothing 1o do with the transaction personally; that it was conducted by 
Fred. F. Huntress; that he knew nothing about the entry or location 


- of the land; that he never bought or held any scrip or certificate of 


location i In the name of Warren, or any other person. | 
- Huntress and Leavitt were examined in behalf of the astendantas 

| bas it is-not necessary to recite their testimony. ‘It confirms the testi- 

mony of Mr. Kortguard. Mr. Huntress swears that Sharp located the 

' Jand for Warren, and then deeded 1b to him. #urther on, he says the . 

‘deed was to Mi. Kortguard. . : 

This is a sufficient narrative of the facts, and raises two quesuons 

which itis necessary to decide, under the. affidav it of contest. | 
_1..Was Warren entitled to the eighty acres of land, under the treaty, 

as. the head of a family, or single person, over twenty- one years of 

: “age at the date of the treaty of inixed blood, belonging to the OEE 


. oe | was: of Lake Superior? 


“2. Did the location of. the land dade? ie: pow er: of sitotey fom. 
“Warr en to Shar p, give Warren. such an ownership of the land as enti: - 
‘tled him to sell it to Ker ‘tguard | and his associates? - . 

J t appears that February 23, 1856, Mr. Hendricks, then Commissioner _ 
“of: ‘the Gener al Land Office, i in a communiéation fo the Secretary of. the ty 
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| Tiiterioe: Mr. McClelland, atter stating that there i is no provision in the | 
‘treaty under consideration; for the issuing of scrip or land certificate, 
and, in his judgment, no law for it, expressed the belief that the plan 

. of: ‘issuing them, if adopted, would be fraught with many evils in opening 

. the door to speculation and irreg ularities. In his opinion, . the treaty 
contemplated ownership and possession by the Indians personally, 
and was designed to guard against any transfer of their right before - 
the issuing of the patent. . Marcel 3, 1856, Secretary McClelland trans- 
| mitted Mr. Hendrick’s letter to the Commissioner of Indian Affairs, 
with this endorsement thereon : “Sec’y remarks, ‘Let. men’s be given 
| ‘In’s as proposed, but with clause expressly and decidedly vs. any trans: — 
fer, mortgage, &. Patent to be given to the Indians, not in any wise. 


to inure to the benefit of any one but the Ind. and his: heirs’.” (Half - 


Breed Scrip, Chippewas of Lake Superior, p: 88). 


| March 12, 1856, the | Commissioner. of Indian. Affairs, ill a ‘letter oo ~ 


the Secretary, recommended the issuance of scrip as the most practi- 
cable method of disposing of the half breed claims, and enclosed a form 
of certificate, which was approved by the Secretary. July 10, 1856, 
‘ Secretary McClelland, in reply to a letter from the Gennssione of 


- Indian Affairs, dated July 8, 1856, stating that’ the constr uction placed 
upon the treaty by the Indian Office was, that its provisionscanonlybe 


extended to such mixed bloods of the Chippewas of Lake Superi ior, as 
_ resided among, or contiguous to, the various bands of those Indians, | 
as distinguished from the Chippewas of Michigan, and the Chippewas | 
_ of the Mississippi, and asking his opinion as to the construction to be | 

given to the treaty, as far as it related to the lands to be selected by 


the mixed bloods belonging to the tribe, stated that the Department 


- should be as. liberal in carrying into effect the. stipulations of said 


‘Article, as the terms of the treaty will admit; that the Indian Bureau — 
— understood what was intended, and that intention should be carried out 


without regard to mere technicalities, (o.. B.S. C. of L. S., p. 40).. 

' September 3, 1857,. Hon. H. LI. Rice, in a letter to the Indian Office, 
| soresented the applications of Elizabeth and Theodore Borup and Sophia 
Champlin, claiming as mixed bloods of the Chippewas of Lake Superior, 
- which werenotgranted. March19, 1863, Senator Rice again addressed a _ 
letter to. the Commissioner of Indian Affair Ss, requesting a reconsidera- |. 
- tion of their-claims. Whereupon, the Commissioner, Mr. Dole, on the. 
_ 25th of March, 1863, wrote to the then Secretary, Mr. Usher, submit: 
- ting Mr. Rice’s letter to his consideration, and. stating that from the 
evidence, there can be no doubt that the claimants are mixed-blood - 
Chippewas of Lake Superior; that their, clans had been peje’ on 
the ground that the treaty— 7 : 


' Only extended to such mixed bloods of the Chippewas of Lake Superior, as resided _ 
among, or contiguous to, the various bands of those Indians, as distinguished from — 


io ‘the Chippewas of Michigan and Mississippi; whereas it appears that the claimants 


: in. question reside neither among nor  contiguons to the Chippewas of Lake Supe- 
rier; . 
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‘That it was doubtful: if that allegation was: sustainéd: ee itis proof; oo 
but granting that it was, it was,. in his opinion, a forced construction 


of the treaty, to require that mixed bloods should reside.“ among or - _ 


| “contiguous to” the Indians, in order to be entitled to the benefits of its 
provisions ;. that as to the auestion of. residence, there was, as he con-. — 
_ ceived, no ambiguity in the language of the: treaty; nor was there any. 
expression requiring a resort to collateral evidence in order to ascertain — 
its meaning. Secretary Usher, on the 18th of May, 1863, returned the: 
papers, approving the claims of Elizabeth and Theodore Borup,; but _ 
rejecting that of Sophia Champlin, because she appeared to beunder — 
twenty-one years ofage. (H. B.S. C. of L. S., pp. 41-42). _ = 
‘This decision of the Department: overruled the practice of the Indian 
| Office, and scrip was thenceforth issued to persons of mixed bloods, 
without regard to their residence, the only requirement being satis- 


factory evidence that the claimants were mixed bloods belonging to the a’ 


Chippewas. of Lake Superior, twenty- -one years of age or heads of fami: 
_ lies, at the date of the treaty. (H. B.S. C. of L. S., p. 7). 


March 19, 1872, Secretary Delano, in a letter to the Commissioner of 


Indian Affairs, condemned the rule of evidence adopted ‘by the Indian | 
_ Office, under the decision of Secretary Usher, remarking that it had » 


led to’ frauds, irregularities and illegalities, and directed that it. be : —_ 


reversed, adding these words: 


. Believing, as 1 do, that no one is entitled to the benefits of the Tth clause, cuilsae ; 

he “ belonged” to the Chippewas of Lake Superior, at. the date of the treaty. The 
words. of said 7th clause are, ‘“helonging to the Chippewas of Lake Superior,” and 
in order to receive the benefits thereof, the party entitled. Toust have been. in the 
condition therein. specified, at the date of the treaty. | 


‘Phere is not a tittle of evidence to contradict the sworn statement of | 
_ Mr. Warren of December 18, 1874, that he was a person of mixed blood, — 
belonging to the Chippewas ‘of Lake Superior, and at the date of the. | 
treaty of lawful age, and the head of a family. In his deposition, he 
swears that he was born in 1819, at the mouth of the Montreal River, - 
Northwest Territory, south shore of Lake Superior; that in 1850, he. 


/-went to California in the employment of the American Home Mission: 


ary. Society, as its missionary, and has been there ever since; that. 
_. when he was six years old his father died, and he was placed by his .. 
uncle, who was his guardian, at school at Mackinaw, Michigan; that 


at ‘the age of sixteen, he went to La Pointe, Lake Superior, the old- | | 
homestead. ‘His mother havin g married again, he was afterwards sent — 
_. by his uncle to school at Clarkson in New York: where he staid: about 


two years; that he then returned to La Pointe. He next went to live 
with a relative in Dubuque, Iowa; he then went to Knox University, — 
- ‘Tilinois. While at college he visited his mother at La Pointe; after 
that -he went to the ‘elty of New York to complete his classical and 
- theological studies, and in 1850, went to California. That he had been. — 
a minister of the serene from that time to 'the inte e of his deposition—43 a 


| 
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years; that-he was mattied in 1850: that his father was an ence, 7 
and his mother, French and Chivpews: His residence in California 
was such as-was incident. to his religious work. as a missionary and 
- minister, and in that sense, temporary; that prior to the 30th of Sep- 
tember, 1856. he had never been naturalized. When asked: if he went 
to California prior to September 30, 1854, and if so, if he ever subse- | 
quently returned to Minnesota to reside with the Chippewa Indians of 
Lake Superior, and if''so, how long he remained with them, and if be 
established a home with his family, or boarded. there, or stopped with 
friends, he Steen in words which strongly pepee: to the heart, as well 
as the reason: 
. IT have already siven the ‘date of my-coming to California, . In 1877, prompted iy 
affection and duty, I went to La Pointe, Lake Superior, to visit my aged mother, 
and such relatives as were then alive. Have never had any plans as to whethermy ° 


absence should be temporary or permanent. I certainly. never entertained any 
' thought of severing my tribal relations, whether absent or ‘not. Ou the contrary, my 


connection with the old Chief Buffalo, whom I visited at La’ Pomte, took on the” 


_ nature of family pride, not to.be given up by voluntary severance from the tribe. 


But it is arg ued that, as the evidence does not show actual residence, | 


either among or eentetons to the: Chippewas of Lake Superior, at the 


date of the treaty, Mr, Warren Is not entitled to the benefit of the: -_ 
treaty. . 
The review of the seuion of the Depa shows’ that in 1856, it 


: was adopted by the Indian Office, with the approval of the Secretary © 2 


of the Interior, as-a rule of evidence in respect to persons entitled to— 
land under the treaty, that they must have resided among, or contigu- 
| ous to the Chippewas of Lake Superior, at the date of the treaty. This 
tule of evidence remained in force until the year 1863, when it was 
reconsidered by the Commissioner of Indian Affairs, anid with the 
approval of Secretary Usher, was abrogated. The effect of the later 
practice having been’ to encourage, or permit extensive frauds and 
irregularities, Secretary Delano, in 1872, reversed the practice, and . 
directed the Commissioner to return to the former practice. — | 

_ As arule of evidence, it was doubtless of great importance for the 


| ‘prevention of fraud and imposition, but it is impossible to construe the .- 


treaty itself to require actual residence among, or contiguous to, the 
Chippewas of Lake Superior, aS an indispensable condition for the 
: privilege g granted to the mixed bloods of the Chippewas of Lake Supe- 
rior. It would be rather an interpolation into, than, a con struction of, | 
the treaty. 7 | 

~The opinion of Atomey: General’ Cushing (7 one of Attys Gen’l, 
746) is thought to countenance this construction of the treaty, but a — 
careful reading of his opinion will not lead to that conclusion. | | 

The question under discussion was, whether a person of mixed blood, 
of the Chippewas of Lake Superior, retaining tribal relations, can 
MOY at the same time a right of pre- epee as'a citizen of the United | 
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ee Does Mr. Cushing say a word about peideren: among, or con: 
tiguous. to, the tribe? Not one. On. page 190, he says: 


| In fine no: person of the race of Indians is a citizen of the United States, by right 
of birth. It is anincapacity of his race. 

. But may not that natural incapacity cease? May not. the saembers of a family of 
Indians by continual crossing of blood cease to be Indians? Undoubtedly. 

—. On page 752, he says:. , | | | 
_ Many persons of this class, (nixed bloods) it is not to be soaked. are of most — 
“ respestable character, and mentally and morally capable to be citizens of the. United 
States. But citizenship does not depend on that alone. Such persons are capable — 
to become citizeus; the question will remain ineach case, whether they have become © 


— $0 in fact. ‘Gapposs a half breed, who is to this day, to all intents and purposes, 
Indian,—the chief, for instance, of some tribe,—and therefore clearly not a citizen of 


a the United States. That was the condition of John Ross, in the case. referred to 
in Tennessee. It'may be—we concede for arg ‘ument’ s sake that it is—competent for. 


him to become a citizen, or at any rate. a voter, as in Wiscousin, by ceasing to. be @ 
member of the tribe. Beit so. Let him cease then, to continue, of his.own volition . 
and election, an Indian: If by some. act of recognized legality, he has manifested 


|. his desire to be considcred a citizen, then it will have tobe considered whethersuch - 
act is effective; whether, for instance, it was. performed in good faith, as in the case 


of alleged change of domicil; whether it is 1lot contradicted by the party’s s having, 


in the meantime, retained his tribal relatidus; whether, in a word, if of admitted. 


capacity to become a citizen of the United States, he has in fact become such, by 
* throwing off the status of Indian. ae 


- On page 755, he says: 


y think the language of the 7th clause of the 2d Article of the treaty with the Chip-_ - 


; pewas, before me, legally describes persons not citizens of the United . States, but 
though half blood, yet still Indians. I think the persons so described, in asking and — 


. receiving the benefit of the clause, deelar e themselves to have been at that time ee 


citizens, but Indians. : | 
+ They might be competent to become citizens.. This assignment of eighty acres of : 
land to each of them in severalty, and segregated from-the common property ofthe ~ 
tribe, may be construed as implying that they ‘intended thereafter to quit the tribe, - 
-with its community o of rights, and become citizens. But it contemplates and. sup~ — 
poses, and theiracts pronounce, that they had not yet passed the Tine between the 
aboriginal and the civilized, or citizen status. | 


I therefore conclude that Mr. Warren was entitled to locate eighty 
acres of land under the treaty. 7 
_  , If he was entitled to enter the land, it is plain that having located 

its by his attorney in fact, there is ngehiner in the only to promibip the _ 


| - sale of the land located beione patent. 


3 The language of the treaty is, “ which shall be soared to. them by 
atone in the usual form ”, i. e. in absolute ownership. without restr aint 
7 of the power of ‘alienation: | : 
In the treaty with the Pottawatomie Indians in 1832, ian: were 
i reservations to individual Indians, which should be selected under the 


/ direction of the President, after the land should have been surveyed, 


and the boundaries should correspond with the publie surveys, Before 


this was done, and, of course, before receiving a patent, the Chief Pet- 


: chi- “CO, one of the reservees, conveyed the land to which hes was entitled 
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under the treaty, ig warranty deed. ‘It was held by the supr eme > court, 
(Doe, et: al. v. Wilson .23: How., 457) that the title: of Pet-chi-vo.was 
property, and alienable, unless the treaty prohibited its. sale, which | 
‘was held not to be the case. This ruling was affirmed in Crews, et. al. . 
—%. Burcham, et al. (1 Black, 352). Mr. J ustice Nelson, delivering the 
opinion of the court, said: 7 eee? Soe aes : 
. tis true that no title to the naretint lands in question. eine vest in vanes yeservee, 
or in-his grantee, until the location by the President, and, perhaps, the issuing of 
the patent; but the obligation to make the selection as. soon as the lands were sur-. 
veyed, and to issue the patent, is absolute and. imperative, and founded upon a val- 
. uable and meritorious consideration.’ The lands reserved : constituted a part of the ~ 
‘compensation received by the Pottawatomies for the. relinquishment of their right 
of occupancy to the government. The agreement -was‘one which, if entered. into 


by an individual, a court of chancery world have enforced by com pelling the selee-. 


tion of the lands and the conveyance in favor of the reserves, or in case he had 


parted’ with his interest in favor of his grantees. And the obligation. is not less . 
imperative and binding, because entered into by the government. ~The equitable fa 


right, therefore, to the lands in the erantee of Besion, when selec ted, was perfect; 
and the only obj ection oF: any pane is the technical ‘one as 10 the vesting of. 
the legal title. | 


Subsequently, i in Elwood v. Mannigan (104 U. 8, 562), the supreme 4 


-eourt again affirmed the decision in mee et al. v. Wilson, and Crews 2. 
Barcham, supra. 2» & gf 
In Dole». Wilson (20 Minn. , 356)—a, case entitled to great considera- | 
-tion in the case at bar—it is aid that the. treaty. under consideration 
not only contains no prohibition of a- conveyance of the lands to be | 
located, but expressly provides that they areto be secured to the half - 
‘breeds by patent in the usual form, i. e., “inthe form in which patents” 
are made to an ordinar y purchaser of public lands, without restraint 
_ upon the power of alienation” : : and it was held ihabttie delivery of the 
possession of Chippewa scrip, together with an agreement to convey 
such lands as might be selected and entered by the half breed, either 
in person or by attorney, to such party or parties as should ieeate said 
scrip, his, or their heirs or assigns, on demand after the location thereof, 
furnished a valid and sufficient consideration to support a Prous: to — 
pay the money for which the action was brought. _ 
In Myers v. Croft (18 Wall., 291) it. was held that the 12th section of” 


_the act of Congress of September 4, 1841, which contains the provision pe 


that: “all assignments and transfers of the rights hereby secured, | 
prior to the issuing of the patent, shall be null and void”, did. not dis. 
able the pre-emptor to sell the land after his entry, but before patent 
was granted; that the legislat‘on was directed against the assignment 
_or transfer of the right sécured by the act, which was the right of pre- | 
emption, leaving the pre-emptor free to sell his land after the entry, if 
at that time he was, in good faith, the owner of the land, and had done 
~ nothing sncousineut with the provisions of the law on the subject. 
~ How much stronger is the case, under the Chippewa treaty, where 
thére is no inhibition of the assignment or transfer of the prvalese con- 
ferred by the tr eaty. : 
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a am therefore’ of opinion ‘that. the. decision of your ‘fice, affirm. 


ing the action of ther egister and receiver im n. dismissing Hartman's | 


Ponieet should be affirmed. | 
It appears that Thomas W.: Hyde appeared at the hearing before the 
todal officers, and sought to introduce testimony to establish a pre- 


-emption claim to a part of the land in controversy, to wit, the NE. 4. 


of the SW. 4 of said See. 30. The register and. receiver declined £0. 
receive the eeatlons offered, or to admit Hyde as a party to the hear- 
ing, which was affirmed by the decision of your office under Couslaera: 
tion. Hyde appeals to the Department. : 

There must necessarily be somewhere a termination. of all contro- 
versies. If there ever was a case before the Department to which. the 
doctrine of res judicata is applicable, it is the case of Mr. Hyde. He © 


| has had no less. than four ‘hearings before the Department, on appeal 


or on review, and he now presents himself for the fifth time with a pee | 


_ sistence which is worthy of admiration. . 


In Hyde v, Warren, on review, (15 L. D., 415), it is said: 


The right of Hyde as a pre- -emption claimant, under the settlement upon which he . 


7 os bases his claim to this.land, was involved in the case of. Hyde et al. v. Eaton, et al., 


* ” decided February 18, 1889, (not.reported) and again on motion for review, on J anu- | 
+ ary 28, 1891, (13 L. D., 157.) It was there found that this settlement was not made .. 


in good faith, for his own use and benefit, and that he therefore acquired no rights — 
by virtue of that settlement. That decisiou disposed of his claim, not only as to the | 
particular tracts of land involved in that cage, but also as to all the tracts which he 


claimed under that settlement; that is, his claim as a-whole was held to. be invalid, — se 


. after a full investigation and opportunity to Hyde to be heard. in defence thereof. ~ 


This being the case, it was wholly unnecessary to again go over the same ground, | 
‘when some other person not a party to the former proceedings, presented a claim to _ 


part of the land. It was not error to ‘dispose of Hyde’s pre-emption claim, as was 
done in the decision pomplsined of, by citing the former decision of the Department, a 


| ae it invalid. 


ra 


There was therefore no error in the detision of. your office, in n holding | 


that the matter was res judicata. 


The judgment of your office is. approved and affirmed. 


Monrror Lope, 


Motion for review. v-of departmental déoision of April 5, 1894, 18 L, D., 
358, denied by Soe Smith, July 20, 1894, 7 


ABANDONED MILITARY RESERV ATION-PALATKA SCRIP. 


Srare OF FLORIDA (On Review). 


The act of J cer Dy 1884, providing for the disposal of. abandoned military reserva 
tions, is limited in its application to such reservations as.were in existence at 


= the date of its passage, or such as should be thereafter created. 
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A special swamp indemnity certiticate, logatatils upon ‘ vacant and: anwporanriaied - 
public lands,” may be located upon lands of such character lying within. the 
corporate limits of:a city, if in fact such land is not claimed by said city, and 
ean.not be under the oo land laws. 


Secretary. Smith to ve Commissioner of the General Land ‘Opies, Juli y 20, 
a I, H.) hc ae | (1894. es eo (E. Ws) 

The State of Florida, by its attor neys, presents a: mieuen for | review 
of departmental decision of September 23, 1893 (17 L. D., 355). | 
‘The State of Florida undertook to ae selection of lot 3, Square 28, 


and lot 3, square I, in the city. of St. Augustine, being AEE of section 


Li, towasnip 7 south, range 30-east, Gainesville, Florida, under. special | | 


certificate issued.to said State, as indemnity for swamp and overflowed a 


‘lands, under the provisions of the act of June 9, 1880 (21 Stat., 171)... 

_ The right of the State of Florida to make said selection is denied in 

the decision complained of upon the ground that said serip is not locat- | 

able. upon lands within ‘the corporate limits of a city, and said ruling : 

is assigned as error in the motion for review. 
The lands in controversy having formerly been included within the 

limits of a military reservation, were restored. to the public domain i im 


' 1883. ‘Counsel for the State of Florida contend that the same should ae 


not be disposed of in accordance with the provisions of the act of J uly 
‘5, 1884 (23 Stat., 103), the first section of which is as follows: _ ahs 
. That whenever, in.the opinion of the President of the United States, the dials . 
or any portion. of them, included within the limits of any military reservation. here- 
tofore. or hereafter declared, have become or shall become useless for military — 
purposes, he: shall cause the-same:or so much thereof as he may designate, to be 
placed: under the control.of the Secretary of the. Interior for disposition as herein- 
after provided, and shall cause to be filed with the Secretary of the Interior a notice 

thereof. | 

; The plain and manifest purpose of the act as sist iosea? by its pro- 
visions was to empower the President to cause certain Jands that are 
useless for military purposes to be pinced under oe control of the Sec- 
: retary. of the Interior. . 

But the Jands involved in this. case had already been adjudged use- 
less for military purposes, by competent authority, and.as such had ~ 
been placed under the control of the Secretary of the Interior. They 
belonged to the public domain at the passage of said act in the same 
sense as.if they had never been included within the limits. of a military 
reservation. Said act is manifestly limited in its application to such 
| ‘military reservations as were in existence at the date of its passage or 
such as should be thereafter created, and it is so held. | 
The said indemnity certificate Paown as Palatka scrip is loontable 
upon any of the vacant and unappro opriated oe lands of the United 
, _ States in Florida. _ _ 

Prior to the date of the decision. under review, the Doparsnént had a | 
“adj jj udicated any case pve the right of the ‘State of Florida to locate 
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‘Palatka scrip within the limits ot an incorporate town, put it naa ‘made : . - 


several rulings in cases. involving Porterfield and Valentine scrip which : 
are very: similar in terms to those of the Palatka. serip. _ 
. Valentine scrip is: locatable ‘upon unoceupied . and unappropriated 

public land of the United States, not mineral (17 Stat., 649), 

Porterfield scrip is. locatable on any of the public lands which have 
been or may be surveyed, and which have not been otherwise appro- 
priated at the time of such location, where the minimum price does not 
exceed $1.25 per acre (12 Stat., 836), The rulings of the Department 
upon the question presented in the motion for review have not been 
uniform, as will be seen by & Comparigon of me various Cases in which 
Said question has arisen. — 

In the case of Valentine v. . the City of Chicago it was held as fol 
lows: 


. Looking to the Sqditable intention of the lawmakers, Tr am of the opinion that it | | 
was intended that this scrip should be located upon any unoccupied and unappro- 


priated public lands, not mineral, which were in a state of nature,andIdonotthink © _ 


that Congress intended that Mr. Valentine, or his-assigns, should be allowed to locate ' | 
said scrip in the business center of one of our great cities, and thus absorb its street, _ 
7 oy and public improvements, (6 C. Li. O.; oO. ys | ' . 


In the case of the Townsite of Seattle 0. Valentine et al ae 0.1 L. 0, | 
136), it was held as follows: | 
Your decision rejecting the application of Thonias B. Valentine to enter aovtail 


tracts within ;the corporate limits of the city with Valentine scrip is affirmed on 
authority of my decision of the 28th ‘ultimo, i in the case of Thomas B. Valentine v. the a 


i ro of Chicago. 


' The same ruling \ was s followed i in the case of Jamés ; H. May 3 L. noe 
oo 200), in which it was held that Valentine scrip may not be located ee : 
land oceupied. and within the corporate limits of a city. : : 

On the 22d of March, 1864, the Department made a ruling in the case 

_ of Byron. Reed, recorded in Letter Book-Lands-No, 8, page 92. Byron | 
Reed located two. warrants of Porterfield scrip upon lands— 

- Situate within the incorporate limits of the town of Omaha, although no part of 

it was actually occupied by the town, and it did not therefore form a portion of the 
three hundred and twenty acres which could be layfally. entered by the nee 

a authorities at the minimum price, etc. 2 


In this case it is. held that: 


The original holders of these warrants or their assignees, oui lawfully locate 
them upon unoffered lands, if not held. at a price exceeding $1.25 per acre. 


‘Again, in the case of Lewis et al. v Townsite of Seattle et al. (1 L. D.,, 
497), Lewis and Hill made application | to locate Porterfield scrip an | 
certain lots within the limits of the imeorper ated town of Seattle, In ~ 
this case it is held as follows: a a 


I will endeavor to show that the land in question, excepting that covered by. 
By water’s claim, was not ‘otherwise appropriated at the time of such loéation” or 


attempted location, of said Porterfield warrants, as contemplatéd by the statute in Me 
question. The status. of these lands, was the same: on January &y 1880, as it ewan | 
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hereinbefore shown to hiss been at ao date of. Bywater? 'S application to file fora 


portion | of said lands, that is, public land within the limits of.an incorporated town | 
| to which there was no legal claim. : 

’ Now. with reference to what land may be idcato with Potterhela: warrants, I And. 
departmental decision, dated March 22, 1864, in the case of Byron Reed, w herein it 
was strenuously urged in argument that said warrants could be located only, upon” 
land subject to private entry, but it is therein held that they could be located upon 
unoffered lands, and that Reed’s location of said scrip. within the incorporated 


- limits of the town of Omaha was valid. 


_ In the case of Bovard v. Bunn, it ‘was also held. that & mere de facto appropriation 
does not.run against the government nor preclude the location of said s scrip, not- 
: withstanding the equities of an adverse claimant.. In other words, that this scrip | 
may be located upon any of the public lands, offered or BRO Teo not otherwise 
| legally. appropriated at the time of such location. — 
J, therefore, coneur in your opinion that the said scrip may be located. upon 
offered or unoffered land, upon land within the limits of an incorporated town, and 
that no mere de facte appropriation can defeat or preclude the location of the same, 
The discrepancy in the decisions from which extracts have been made | 
above, with the exception of the case of the Townsite of Seattle v. 
Valentine et al., is more apparent than real, for-it will be observed that 
the Valentine scrip was rejected, mainly for the reason that the lands 
— upon which it was sought to be located, were necunes for ey 
: PUD OSES: | : 
‘The. case of Townsite of Seattle v. Valeutite et al., made in 1879, is. 
so far modified or overruled in. the case of Lewis st al. v, Mowneite of 
Seattle et al., decided in 1881, as to destroy the binding. force of the 
former upon the Department now. | 
© The rule of construction adopted in the case of Valentine v. City 0 of 
Chicago, “looking to the equitable intention of the lawmakers,” has 
not been observed by the Department so far as to supersede. the ‘plain 
and manifest provisions of .a statute. ‘Where’ there is a want. of: 
ambiguity in an act, it should be presumed that the intention of Con- 
gress is set forth in the ordinary meaning ve its Drovislns, and it 
should be accordingly applied. 

It seems to me that the foregoin o decisions may be renpnciled be the 
application of the fundamental tules of construction: adhered to ay the | 
courts of the country. . ; 

In the case of Thornley v. . United States. oe U. S. eo: the court | 
Says: : 
7 | Where the meaning of a statute i is. aati it is the duty of the courts to enforce it 

arouse to its obvious terms. In such a case there i 18 No necessity for construction. ' 

. Again, it is held in the case of French v. ‘Spencer (21 How., 228): 
‘That where the legislature makes 2 plain provision , without inaking any excep- 
tion, the courts can make none, pe ; 

Again, in. the cage of Yturbide 0. . United States (22 How., 290), itis | 
held that: : oo 


If there be no saving clause i in the statute, the court cannot add one on equitable 
_ grounds. 
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In oe case of: Hadden v “Barney (5 Wall., 107), i it iS. held that: 


“What is. termed the policy of the government with reference to any Sahai | 
iévisiation is generally a very uncertain thing, upon-which all sorts of opinions, — 


_ each variant from the other, may be formed by. different: persons. It is a ground ~ 


much too unstable upon w hieh to rest the Ind emenG of the court in Ese ees a 
tion of statutes. | a Ss . | 

Now by the application of the rules. of dbus trusted above set forth 
to the various cases involving the location of Valentine and Porter field 
| scrip—with the exception of the case of Tow nsite of Seattle. v. Valen- 
tine et al., which has been overruled in the case of Lewis et al. v. Town- | 
_ site of Seattle et al., as hereinbefore or oe be har sa 
reconciled. : 
_ The cases. in which the Vanni scrip. has been rGiscted may. i 
_ upheld on principle because the. cases really turned. upon the fact that 
the lands upon which it was sought to be located were occupied and 
appropriated. for. townsite be ae and were not free. from ‘existing 


- claims. 


In the decision sunnlen: review, it is held. that “Iti is, Howeven, unneces- 
sary to invoke the ruling of the Department i in the case of Mather in 
support of your decision, for the reason that the words ‘public lands — 
are habitually used in our legislation to describe such as are subject to | 


sale or other disposal, under general laws,’ and do not necessarily — 


‘embrace all unoccupiéd and unappropriated public lands,” etc.—citing 
- Newhall v. Sanger (92 U.S., 761,) and Bardon ». Northern Pacific RR. 
- Co. (145 U.8., 538.) 7 
In the ‘decisions of the supreme court referred to, “public lands” are 
defined. to be such “as are subject to sale or other disposal under gen- 
eral laws.” The application of this definition to the case at bar is- 
invoked by assuming ‘that “these lands being within the corporate 
limits. of the city of St. aususane, were eHet price to a under - 
general laws.” | | 
| But this assumption 1S wateuaple, The ines in. controversy “are 
‘subject to sale or other disposal under general laws.” There is no 
other way to dispose of such lands. If the Commissioner of the Gen- 


eral Land Office should order them into market as isolated and dis- _ 


connected tr acts, such a proceeding would be a disposition under gen- . 
eral laws, The language of the supreme court must be interpreted i in 
the light of. the subject- -matter under consideration. | | 
In the case of Newhall v. Sanger, the. court was seeking to determine 
the ownership of a quarter section of land in California. The appellee. 
was, claiming | under. the Western Pacific Railroad. Company, which 
held a patent under its grant of 1862. The appellant derived title by 
“Inesneé conveyance from one Ransom Dayton, the holder. of a patent 
of ‘later date, which recites that the land was within the exterior lim- 
its of a Mexican grant called Moquelamos, and claimed that a » patent _ 
had been, by mistake, issued to the company. | | 
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. The court sustainéd the title of the appellant for the obvious reason 

. that lands within the boundaries of an alleged Mexican or Spanish — 
grant, which was sub judice at the time of withdrawal ordered: by the 
aes Secretary of the Interior did not pass by the grant to the company. 


- The court held, substantially, that the United States, in its grant to the 
‘Western Pacifie Railroad -Company, undertook to convey only. such’ 
lands whereto its title was complete. The definition of public lands ~ 
above quoted was in this connection used by the court as a standard or 
measure of title, by which to determine what lands are embraced in 
- such a grant as that under consideration. Congress had granted cer- 
tain public lands, that is, land “subject to sale or other disposal under 
general laws,” but Moquelamos, the Mexican grant, on account of its 
legal status at the time when the rights of the railroad company 
attached, not being subject to- such disposal, was held: ” be excepted 

from the grant. 

This ruling fives no apport to the Seubetiion that inns within the | 
limits of an incorporated town are not ineluded in the definition of 
| public lands given by the supreme court. | 
. Besides, the.phrase “ public lands” as used in the act of May 4 | 

1880 (21 Stat., 140), has been interpreted in the case of Faleouer v. Hunt 


— etal. (6 L. D., 512), as follows: 


What is evidently meant by the phrase ‘‘ public lands” as wea in this statute i is 


public in the sense that no other party had any claim to them. © 


The interpretation thus given to the phrase “ public ieads ag 1G. 
seems to me, in perfect harmony with the definition thereof given by 
the supreme court, and the same phrase as it occurs in the act under. 
which the State of Florida is claiming in the case at bar, is equally 

| susceptible of either interpretation. a 
The quantity of land which may be entered by the corpor ate atthore a 
ties of a town is regulated according to the number of its inhabitants, 
~ and while so much thereof as may be lawfully entered is not subject to _ 

- disposal otherwise than for townsite purposes, still all lands in excess . 

_of so much as may be lawfully entered are public lands ane subject to 
sale or other disposal under general laws. 

The lands in controversy are not claimed by the ie of: St. Angius- | 
tine, and, so far as the record discloses, they can not be so claimed. It 
. 1s not necessary therefore to enter into any technical niceties as to the 


. Ineaning of the words “ vacant” and “ unoccupied.” 


At the time when the State of Florida sought to locate its serip upon 
‘the lands ‘in controversy, it was free from existing claims, and was 
public lands, “ vacant and unappropriated, ” and I know of no legal 
- reason why the same is not subject to aepos in satisfaction of said 
scrip. 


The State of Florida is seeking to locate its scrip upon z acai and _ 4 


unappropriated public lands of the United. States in Florida,” and the » 


- two lots mentioned in the record fall within that pee ans 7 
| 1801—voL 19-6 : 
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The plain and imanifest ‘erie of the act upon Lait the a 


a serip is based, should not be arbitr arily limited. because said lots are, 


by accidental environments, enhanced in value. 
i - The motiou is sustained, and the decision complained 0 of is hereby s ae | 
: aside. . ~The application is allowed. ae | 


GRANT e MoDonner. 


~ Motion for review of aspattmental decision of a il 5, 1894, a L. D., 4 
: 373, denied Py ecoretany Swith, July 20, 1894, | 


‘PRE- EMPTION-FINAL “PROOF=MILITARY SERVICE. 
BRADLEY VD. Warr. 


. The - provisions of section 2268 R. Ses pore the period for the sibmission. of | 
| pre-emption final proof Im cases ieee the settler i is called away from his settle- _ 
_ ment by military service, is not. applicable to a claim | initiated by an enlisted 7 
officer while on: 1eaNp of absence from his company, - 


ae Seor retary - Smith ‘to the Commissioner of the ‘General Tan “Office, : : 
W. I. 2) _ Tuly 20, 1894. ©. 2 (BF Ww. C.) 


IT have considered the appeal by Thomas He iaaley from your | ' 


office decision of April 9, 1892, dismissing his protest against the. 


final proof tendered by Panels: M. Wait, upon his: homestead. entry. -. 


No. 8274, made ay 14, 1886, covering the EB. 4 NW. 4, SW. 4 NW. 4 


Sec. 13, and SE. 4 NE. 4 a> Seo. 14, T. 30 N., B. 6 W., Seattle land ‘dis = 


trict, ‘Washington, and holding for. cancellation his (Bradley! 8) pie: a 
- emption filing covering the same tract. 3 | 


On March 14, 1884, Thos. H. Bradley, ficvieaen in the 21st U: S, _ 
Infantry, on leave. of absence, filed: pre-emption — declaratory state- 


ment for the land in eee alleging settlement . on the 4th of the. 
| same month, » es 
On June 27, 1884, he was Gnierea” to his. command: in. Wrote, 
where he was mania at the time of this trial, although he appear pe 
to have been since retired. 7 a 
While on leave he Geen a an sane: to be built upon the land, . 
and with others in his employ, cleared and epenee trails on the land i in 


S ee 


He has never pesided “upon the ae since re visit in 1884, but. 
a. claims the protection ¢ of section 2268, Revised ‘Statutes, which aes 
that: | 


“Where a: pre- eaven has abet ‘tie initiatory ‘Siene. ‘pequined = iw in regard to: 


a . actual settlement,. and is called away from such settlement by being engaged i in the: — : 


military or naval service of the United States, and by reason of such absence ig 
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; unable to appear at the distr ict land office to make before the fegiatar or receiver the. 
affidavit, proof, and payment, respectively, réquired by the preceding provisions of — 
_ this chapter, the time for filing such affidavit and making final proof and entry or 


location shall be extended six months after the expiration of his term of service, 


upon satisfactory. proof by affidavit, or the testimony of witnesses, that such pre- — 
emptor is so in the service, being filed with the register of the zene office: for the 
district in which his settlement is made. : 


During his absence Wait inade homestead entry as before described oe 


upon which he has resided and made valuable improvements. His | 
. compliance with Jaw is not questioned ; the only matter raised by the | 
“_ protest by Bradley is whether he (Bradley) is entitled. to claim the © 


= “p eietits of” said section 2268, Revised Statutes. 


Said section is taken from the act of Congress. onseed March AA, - 
1864 (13 Stat., 35), and is oy not applicable to the condition of 7 
facts here Broseuted: | 
. It was passed at'a time when the a armies of the United States were 

engaged in the war of the rebellion. Calls had béen made by the 
President of the United States for volunteers, and in answer to the — 
same many had left their claims under, the. settlement laws, who unless 
‘ protected, would be liable to forfeit their claims while actively engaged 
in defense-of their government. The act contemplated that the initia- 
__ tory steps had been taken before being called into ee sex vice of the 

United States, — 

' Jt was never sonteinpiated that an enlisted officer while on leave of 
‘absence from his company might. initiate a pre- emption claim, ald 
thereby hold in reser vation the tract claimed until his death or dis- 
_ charge from the service. | 

Further discussion of the case is unnecessary. vont office decision 
1s affirmed and Bradley: S filing will be canceled. ~ 


RUSSELL. uy, HaGern. 


‘Motion for review of departmental decision of April 16, 1894, 18 L. 
D., 420, denied Dy Secretary Smith, J uly 20, 1894, 


DESERT ENTRY— ‘PRICE OF LAND. — 
—RoBER? Pi GARDINIER. 


The provisions of the amendatory act’ of March 3, 1891, Ane the price of all desert 
land at one dollar and twenty five cents per acre, are applicable to a desert eutry 


of land within railroad limits, made prior to said act, but not perfected, . as | : | 


required by law, until thereafter. 


Secretary "Yy. Smith to the Commissioner of the General. Land Office, 7 
| July 24, 1894. (J. TH.) 


On the 1tth of: March, 1889, Robert. J. Gardinier filed : in’ the local 
office a declaration, under oath, that he intended to reclaim the N. Z 
and the Sw. 4 of coe 24, 'T. 14 N., RB. 75 W.,, Cheyenne Jand district, 
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“Wyoming, under the provisions o of the desert land law of March 3, 187 1, . 
(19 Stat. 377), . 

On the 9th of April, 1892, the Toca, officers peisctad the final ioe 
— submitted by Gardinier, ‘the reason therefor being stated as follows: 
“ Because the foatimony of claimant and witnesses was not taken at 
the same time, and sufficient eye was not oe ded in payment for 
the land.” — : 

On August 22, 1892, your office rendered : a aceon in the case, upon 
an appeal taken by Gardinier from the decision of the. local officers, and | 
held that their. objection. to the proof, on account of its not all being 
taken at the same time, was without merit, but that they were justified 
in -rejecting the proof because the HARiy: failed to tender sufficient 
money. Upon the nance ground their juce ment was affirmed, eet 
to appeal. 7 7 . 7 

The case is brought to the Mepatunien’ upon an appeal ‘on anid’ 
decision, in which the grounds of error are specified as follows: © | 

_ First. There was error in said decision in holding that. the price of 
the land involved in said claim should be fixed at $2.50 per acre, 
instead of $1. 25 per acre. | oe 
Second. Said decision is contrary to law. aa the regulations 0 of the © 
General Land Office, and the Department of the Interior. 

The land involved is within the granted limits to the Union Pacific 
Railroad Company, which road «vas constructed within. the time pre- 
scribed by law, | 

It was held that persons who had initiated entries for such -Tands, 
prior to March 3, 1891, should pay $2.50 per acre therefor. 
~ The 7th Secuon of the desert-land law, as amended by the 2d section . 
of the act approved March 3, 1891 i, mbals, ee provides as 


. follows: 


That at any time after ‘filing the declaration, aad within the period of four years 
thereafter, upon making satisfactory proof to the register and receiver of the recla- 
mation and cultivation of said land to the extent and cost and in the manner afore- 
said, and substantially in accordance with the plans herein provided for, and that 
he or she is a citizen of the United: States, and upon: payment to the receiver of the 
additional sum of one dollar per acre of said land, a patent shall issue therefor to 
the applicant or his assigns; but no person or association of persons shall hold by 
- assignment or otherwise prior to the issue of patent more than three hundred and 
- twenty acres of such arid or desert lands; but this section shall not t apply to entries 
made or initiated priot to the approval of this act. 


‘This section of the act was construed by Secretary Noble to anthor- 
ize desert-land entries, without regard to the situation of the land with 
‘relation to the limits of railroad eranne at one dollar and a quarter. 
peracre. (14 L. D., 74:) | 

This section operates upon entries then ere as pall as upon une | 
sequent entries of desert-land. It contains the following language: 
‘¢ But no person or association of persons shall hold by assignment or 
: otherwise prior to the issue of patent more than three nondred and | 


\ 
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. “ewonte a acres of such arid or esas lands; but this section shall not 
apply to entries made or initiated prior es the approval of this act.” 


The words, “ but this section,” do not, in wy opinion, relate to the pro- _ 
visions of the entire seein: but do relate simply to the quantity of 


— jands which one person could thereafter enter, and the word « section,” 


in the act above quoted should be construed to mean ‘ provision.” Tt 
would then read: ‘ But this provision shall not apply to entries made 
| prior to the passage of this act.” — | 
This is manifest, in my judgment, from the fact that the act of 1891 i is 
- similar to the act of 1877—of which. the act of 1891 was amendatory— | 
in reference to the price to be paid for desert-lands, and it amends — 


the act of 1877 as to the quantity of land that could be entered by any ~_ 


one person or association of persons. Evidently the words above 
quoted, taken from the act of 1891, were intended by Congress to limit 
the operation of the act to entries thereafter to be made, as to the. 
quantity of land, and saved all entries theretofore. made, as to the quan- 

tity of land; but it was not intended to limit the benefits as to price © 


to such ence as might be made bes cae! to the date of the Dae; -_ 
sage of the act. 


‘The declaration in this case. was mais March 11, 1889; ‘and before. 
reclamation: was completed as required by the statute, the act of 1891 
was passed, which; as construed by Secretary Noble, fixed the price at 
one dollar and a quarter per acre, regardless of the location. Constru- _ 
ing the act as I do, as to the price the entryman should be required to | 


pay for desert- land, I am of the opinion-that this entryman should be __ | 


allowed to parclaee at one dollar and a quarter per acre. Having paid _ 
fifty cents per acre at the time of making his entry, he will be credited | 
with that amount in making his final payment; and upon paying an 
additional sum of seventy-five cents per acre, he will be allowed to per- 
fect his entry, and final certificate will issue, if his final pr oof Snowe - 
compliance with the law under which the entry was made. 
~The decision appealed from is reversed, in so far as it affirmed the 
decision of the local officers. : 


_HOMESTEAD—M ARRIED WOMAN. 
Nix v. SIMON. . 


‘a A married woman, whose husband from disease and infirmity is permanently inea- 
pacitated to support the family, is qualified to make a homestead Sutty 2 as the 
‘head of a family. ad 


| Secretar yf Smith to the Commissioner of the General Land Ofiee, J 7 y 24, 
. Cay 1894, | (C. W. Pp). 


| : I have considered the case of Edward V. Nix against Mary J. Simon, | 
- on appeal of the former from your office decision of Januar y 5 D, 1893,. 
allowing Mary J. Simon’s application to make homestead entr vy of the 
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- SE. 4 4. of See. 21, a 13 N., R. 1IW.,, Oklahoma land district, oii | 


‘Territory. 

__ - It-appears from the record that on May | 24, “1892, Mar y J. Simon | 
filed her application to enter said tr act, stating in her affidavit that .— 
she established her residence. on the trait in. question on May. 8, 1889, ; 
her family at that time consisting of herself and a minor child; that 

she has continued to reside thereon ever since; that on December j1, 

1890, she married Lewis Simon; that her said husbatd i is totally dis- 

abled by age, disease and infirmity, from doing any mental or physical 

labor; that his physical condition is, and has been, continuously since 

: August 1, 1891, such as to require medical tr satment and the eare and 

attention of a nurse, by reason whereof he is unable, and does not pre- 


: “tend or attempt to exercise the privileges or rights of the head of the. 


Bs family, but that all those rights and duties are exer cised by her. Her 
affidavit is corroborated by J. B. Rolator, M. D. , who alleges that he 
attended Simon. during the winter of 1891 and 1892, and that from his | 


= age and diseased condition he was wholly disabled from any kind of 
manual labor, or from doing any work or. business to earn a living for 


himself or a family, and that from said conditions it is wholly improba- 7 
ble and, he believes, impossible that he will ever be able so to do. 


The ioeal officers rejected her application because she was a married 


woman, and not qualified, and she appealed to your office, wiih: 


reversed the judgment of the local officers. et 
Edward V. ‘Nix, who had, on June 6, 1892, filed application to enter | 


7 the: tract in question, alleging settlement oo 2s 1892, oes from 
_ the decision of your office. 
‘The only question for consideration is, may a married woman, the 


Aan of a child then living, whose husband is totally helpless 
through what his: physician believes. to be an incurable malady, and — S 


7 who, as well as the child, is ios aa upon her. for Support, make. a 7 


homestead entry? | 

‘In the case of Eben Bugbee (2 L. D. , 102), it was held that the wife | 
of an insane man, as head of a family, her husband being in a state of 
“ eivil death? 7,18 entitled to make a homestead: entry. - 

It is the estAbliohed ruling of the Department that a deserted wife 
is entitled, as the head of a family, to make a homestead entry. Paw- 
ley v. Mackey (15 L. D., 596) ; Scott v. Pinney (13 L. D., 621); Wilber 
v. Goode (10 L. D. , 527); Raman v. Riggs (9 L. D. , 186). | 
- In Teresa Landry (13 L. D., 539), it was: held that a wife whose hus- : 
band was afflicted with an incurable malady, which rendered him help- 
less and unfit: for the performance of the duties of the head of the 
family, was entitled to. make pre: oneaew a as the “head of al, 


es family. ae 
In the case at. ne it. is GE denied that Mrs. Simon i is in the cate-_ | 


aa gory of a wife, Pete. husband - is helpless from what i is believed tobé 


an incurable ape ls and whose family i is s wholly dependent upon. her _ 
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for support; but. it is asserted that she is disqualified bye reason | of : 
being a married woman, and consequently not in law the “head of a 
family. 9 But the criterion in.such cases is not whether she is.a mar- 
— ried woman, but whether her — husband is permanently disabled from 
the support of his family, and the family dependent upon her for support. 
- The evidence shows that Mrs. Simon comes within the. rule, and the: 
J weemene of ‘your oftice 1 is affirmed. — 


- RAILROAD GRANT—INDEMNITY WITHDRAWAL. 
Norruern Pacrric RB. R. Co. v. Davis. 


The provisions of section 6 of the act ‘of July 2, 1864, providing for a statutory __ 
withdrawal on the filing of a map of general route, and extending the pre- emp- 
tion, and homestead laws to all other lands. on the line of: said road. when sur- 
'. veyed, excepting those granted, constitutes a prohibition against the making of. 

~ any other withdrawal; and, an indemnity withdrawal made by direction of the .. 


Commissioner of the Genet Land Office, in violation of such prohibition, is 


without effect: as Ramos the so of settlement rights. 


Secretary yi ‘Smith to the. Commissioner of the General Lana Office, Tuly yo . 
25,1894, (V.B) 


The NE. “fof See: 3, T. IBLN. , kh. 63 'W.., _ In. the Fargo, Dakota, land dis: - 
trict, is outside of the forty miles, or granted limits, but within the fifty 
miles or indemnity limits of the grant, made by the act of July 2, 1864 _ 

(13 Stat., 365), to aid in the construction of the Northern Pacific Rail: 
. Toad. ‘The map of definite location of the road opposite :to this land, : 
was filed on May 26, 1873, and on June 11, 1873, the Commissioner of 
the General Land Office or dered the odd- een te ed sections within the 
indemnity limits to be withdrawn for the benefit of the rallroad com-. 
pany from sale or entry, under the general land laws. The township 
containing said section was subsequently surveyed, and the approved. 
' plats thereof filed in the district office, December 19, 1882. On Jan- 
uary: 6, 1883, Jennie L. Davis filed pre emption declarations statement 
for the dosoribed: tr act, alleging settlement ou October 1, 1881, and in — 
March, 1883, the company selected the same as indemnity Jand. Sub-— 
sequently, Mrs. Davis made application to the register and receiver 
for an order giving public notice of her intention to make final proof and 
entry under her declaratory statement, which application was denied, | 
because of said order of withdrawal, for the benefit of the railroad | 
company, prior to her settlement, and also because of the selection of — 


| the tract by the company, as indemnity land. On appeal by. Davis 


your office reversed the action of the local office, awarded. the better _. 
right to Mrs. Davis, and authorized her to make final proof: and entry 
of the land i in controversy. On appeal by the company, the last judg- — 
ment was affirmed here; and a motion for review and. reversal of the 
: a decision i is DOW betore me for consideration. 
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a does nt appear that the tract in aestions was within the limits of oes 


the statutory withdrawal provided for by section 6 of the granting act, 
as defined in the case of Buttz against said company (119 U.S., 55,. 42)5 
and as it did not fall within the primary limits of the road pon the. 
definite location, it follows that on January 8, 1883, it was public land — 
subject to the settlement, alleged to have been made oF Mrs. Davis, and . 
that, therefore, when the approved plat of survey was filed, it became 
subject to entry under the general land. laws, unless the apdee of with- 
drawal of June 11, 1873, by the Commissioner of the General Land 
_ Office was legally. sufficient to prevent such settlement ana entry. 


The decision now sought to be reverséd is based upon the ruling of |. 


the Depar tment in the case of the same company against. Guilford Mil- 
der (7 L. D., 100, 120), where it was held that the granting act to the 
company ‘not only did not authorize a withdrawal of lands in the 


indemnity. limits, but forbade it.” Therefore, the motion for review _ 


herein is in effect an effort to secure a reversal of ther uling in the Guil- 
_ ford Miller case, in that respect ; and the question of the authority of 
the Commissioner to order said withdrawal j is the only point involved, — 
and is the only one which will be discussed, for if the: land was prop- 


erly subject to the settlement and filing of Mrs. Davis, the company 


ean gain no rights by its subsequent selection of. the same as indem- | 
nity land. | te” a8 
The point at issue has been argued ably and emt both or ally : 
and on brief, and has received at my hands patient and deliberate con- _ 


| sideration : the result of which is that I am very clear in my judgment a 
that the motion for rev iew must be denied. 


The practice of issuing executive orders for the withdr awal of suite - 
lands from sale or other disposal because they were, or might be needed — 


for public purposes or to effectuate gr ants, has undoubtedly existed for — 


many years and grown with its use. But the origin of this asserted | 
power on the part of the executive is involved in obscurity. In view. 

of the prov ision in Article 4 of the Constitution, conferring upon Con- 
gress the exclusive “Power to dispose of and make all needful rules and 
regulations respecting the territory or other proper ty belonging to the. 
United States,” it would seem that there ought to be some legislation, 
which, either by expression or clear implication, confers upon the execu- 
tive so important a power as that of withholding public lands from the 
operation of laws, relating to their disposal, whenever, in the disere- | 


= tion of the executive, it is thought proper to do so—a_ disposal, be it 


‘remembered, expressly reserved by the Constitution to the Congress 
itself, But in my researches I have not been able to find such legisla- 


tion. 


So oreat is the power CE so far reaching ‘nid dangerous may be 
_ the results of its exer cise, that if the matter were submitted to me as 
an original. proposition, I do. not think that I would be warranted in 
ordering such a withdrawal, in the absence of legislation and entirely 


~ upon a supposed power inherent in the Secretary of the Interior, . _ 
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~ Iam supported in these views by those of Mr. Secretary Lamar, as — 
_ expressed.in the case of the Atlantic and. Pacific Railroad Company: — 
(6 L. D., 84), where was being considered the. propriety of revoking the — - 
indemnity withdrawals: heretofore made for that and other railroad 
companies. On page 87 of that decision, the Secretary said: | 
‘Were I called upon to treat as an original proposition the question as to the legal | 
aunty of the Secretary to withdraw from the operation of the settlement laws 
_ lands within the indemnity limits of said grant, I should at least have such doubts 
of the existence of any such authority as to have restrained me of itS exer cise, 


| More especially would I feel that such action was unwarr anted, if, in: 
any given case, Congress, the sole constitutional repository of pies 
_ power, had already exercised it, even to a limited extent. But, if, in| 
addition to that action by the Congress, there appeared to be a prohi- 
bition. against further withdrawals, it would be a flagrant disobedience . 
to the law if the executive failed to obey its mandate. | 

I think thése observations are Clearly applicable to the gr ant to the 
Northern Pacific Railroad Company. 

An examination of the act of Congress. making this ane fails to 
‘show, either by expression or implication, any direction to the executive 
authorities to make a withdrawal thereunder, as may be found in some 
other acts making land. grants in aid of the construction of railroads. 

But in section 6 of the Northern Pacific act Congress itself clearly 
and unequivocally makes what may be termed a withdrawal, which, by 
force of the statute, becomes self actin 2 when the prescribed conditions - 
arise. 

By that section it is provided that after the general route of the road. 
shall be “fixed,” “the odd sections of land hereby granted shall not be 
liable to sale or entry or pre-emption before or after they are surveyed, 
except by said company, as provided by this act.” — 

Congress, the supreme power, having thus ordered a withdrawal from. 
sale and etry of 4 por tion of the lands, within the limits of the erant, 

._ it must be assumed that it does so to the entire exclusion of any subor- 
dinate authority, and that its action on that behalf is intended to’ be 
exhaustive. Therefore an attempt, by the officers of the Land Depart- 
ment, to supplement that action by additional action. of their own in 
that respect must be because they presume that Congress has not taken. 


sufficient and proper steps in the pr emises—a setting op of. their own - 


judgnient against that of Congress. | | 
In the Guilford Miller case, on page 113, Mr Secretary Vilas has well | 
and for cibly sustained this view of the law, as follows: 


In this case, the iegislature under took to direct with explici tness the condition and 
extent of the preliminary withdrawal. The. legislative will having been. expressed 
with definiteness, it must be taken to have been exhaustively expressed, and that 
direction implies that no other withdrawal should be made. ‘The force of the act of 
_ Congress is as much negative as affirmative, and equally obligatory in both aspects. 
_ ‘Having provided the coudition upon. which a withdrawal of the ‘public domain .. 
should ‘be operative apon a preliminary general route for me benefit of this company, 
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without any ‘latitude of authority for any ater. ‘the leg islative will must hen reg arded De 


as exclusive of « any other.. _ The effect of the statute of 1864, when it became operative a 
by the filing and acceptance of a map fixing the general route, was not to be inter-. 


rupted by any official of the government. No provision Was made that its mandate, 
_ that the odd sections shovld “ not be liable to sale, or entry, or pre-emption, except 


by the said company,” should be terminated as to the particular lands to which it os 


- became applicable, ‘at the will of a Department officer, and applied to other and . 
entirely different lands. ‘The dnration of that withdrawal was, as the supreme court a 
has. said i in the « case. referred to, ‘“antil the definite location i is made.” 


| ‘These views alone would be sufficient, in my. judgement, * anata ef 
the conclusion reached in. this ease, but Tam not left: to stand upon 


_ them only, for Congress i in the same section has gone further. ‘Not... 
content with ordering a withdrawal, that body expressly declared a 


prohibition against the making of any other withdrawal, when it said, 
in the next clause of the same sentence, , that the provisions of the pre: 
emption and: homestead laws -“ shall be; and ‘hereby are, extended to 

— all other lands on the line of the said. road when surveyed, excepting | 
those hereby eranted to said company.” 

Here is an enactment in which the most Gomsmnenaee aerree is 
used. Having withdrawn the granted sections, ‘all other” lands 
within the grant, along the line of the road, are penis legislated for: 

It would seem. therefore to. follow logically, when it was commanded 
that the pre-emption and homestead -laws be extended to “all other 
lands,” it was all those lands within the linits of the ent which had 
not been otherwise disposed of by: the act.. _ 

The “other” lands within the limits of a grant were. the’ aries 
sections and the odd aud even sections within the indemnity limits, 
and it is clear to my mind that Congress meant all of those lands, for 
all” oth er lands sur ely can not mean only a portion of the other lands. 
Qui omne dicit, nihil encludit is a maxim well. recognized in the con- 


- struction. of statutes ald is applicable here. 


This aspect of the case is presented and fully discussed by Mr, Beg 
retary Vilas in the Guilford Miller case, and. concurring in his reason- 
ing, it is not necessary, that. there should be further elaboration of the 

; argument. | | : Prasat ae . 7 

The views which. I have herein: aise were ‘entertained also. by | 


Mr. Secretary Lamar, and are clearly and tersely stated by Lim in his 


. _. cited: 


* ‘opinion, before | quoted from, in the case of the Atlantie. and Pacific ms 


Railroad, in 6 L. D., p. 87... The grant to that company was made July 


2 27, 1866, and the sixth section thereof is in the same words as those of 


—the.g at to the Northern Pacific. Sat re ee in the opinion _ 


It would seem that the very bees of the act, ‘the odd- ere aa section: of land. | 
hereby granted. shall not be liable to sale or entry or pre- emption before or after _ 
_ they are surveyed, except by said company, as provided in this act,” of themselves 


_ indicate most clearly the legislative will that there should not be withdrawn for - ee 
. the benefit-of said company from sale or entry any other lands, except the odd-num-. ~ 


bered sections within the granted ee as expressly designated | in the act, ee an 
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hail the provision flowine Hae in the very, same sentencd is ecoouaidsa = at 


the provisions of the act of September, 1841, granting: pre- emption rights, and the an : 


acts amendatory thereof, and of the act entitltd. ‘an act to secure homesteads to. 7 


actual settlers upon the public domain,” approved May 20, 1862, shall be: andthe | 


same are hereby extended to all other lands on the line of said road when. surveyed, : 
excepting those hereby granted to said. company ”’—~it | is difficult to resist the con- 
clusion that Congress intended that ‘oll other lands excepting those hereby granted. 
to said company” shall be open to settlement under the pre-emption and homestead — 
laws, and to prohibit the exercise of any discretion in the executive in the matter 
of determining what lands shall. or shall not be withdrawn. 
Reading the law of the case as above stated, and concurring in the 
views. of my predecessors, in that respect, the motion for review herein 


is denied. 


SURVEY—AMENDED PLAT—NOTICE-SETTLEMENT. 
| DosrE 0. JAMESON. } 


in oat should not be aiiawed of land included eee an ution anise to a. plat of | a 
survey until due notice of the filing of said amended plat has been given, ever » 
though the amendment is made without additional work in the field. 


os An entry allowed in violation of this rule will not give the entryman < any: paveninge ones: 


as against an adverse claimant who alleges priority of settlement. 

A settler may purchase and use the improvements of a prior ‘oceupant of the isn : 
but acquires no rights as a settler except by his own acts of settlement. ee 

Acts of settlement upon unsurveyéd land must be of such a character, ‘and so open 
aud notorious, that the publie generally, may have notice of ‘the settlers claim. 


' Acts of settlement can not be done by an agent or employee but must as meornes ie 


by the individual himself, . 


Secretary Smith to the Commissioner of the General Land Office, Fuay. 20, oe 


(LM) 1896 (PTL OY 


The land involved in this appeal is . the SW of Sec. 9 9, T. 14 N: ss R. 3 
9 W., W.M., Vancouver land district, ‘Washington. 2 _ 
The record shows that William J ameson made homestead enay of 

said tract June 20,1890, under the act of March 2, 1889, (24. Stat, 


854). . On November 22, 1890, Thomas Dobie filed an affidavit of con. ~ 


test, alleging that said land was settled on-by one Beck, about Novem- — 


- ber 1, 1889, who constructed a house thereon, and did some clearing; 


that about April 28, 1890, the contestant purchased the improvements, 
and at the same time established his residence on the 8. 4 of said SW. 4, 
and has resided there. continuously, and made some further improve- 
‘ments; that he was a bona jide settler on said land at the time of — 
the entry, and intended to make homestead entry thereof as soon 
-as the same was subject to entry; that claimant has never resided 
_ or established his residence on the tract; that the entry was made in 
~ bad faith and for speculation; that contestant exercised diligence to_ 
secure an entry, and only learned | ne within the last. few days of the. 
entry of claimant.” os Po , . 


> That pursuant to the Hon: Genin bsionee S etter f “EY, of May 16th, the Hon. Sur- 
wayor ener transmitted to said office. a plat oF the survey of said, land, which owes . 
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on “received aad’ filed on ee 29th ane of May, 1890, ae no aotins of the peueins of said 


plat was published, or notice that. said land was subject to entry, and that contest- 


. ant only knew thereof. long after Claimant: filed, and that the Hon. Register and 
- Receiver refused to permit or receive a filing upon said land until so instructed by 
said letter afor esaid, and contestant: never had notice or an opportunity of knowing ; 
that said land was subject to entry, and: claimant, with’ intent to cheat and defraud - 


contestant, and defeat his just claim and right to said land, filed upon said land, ‘and =: 


misled contestant in the pr emises. 


Service was had on the claimant. by publication, id the hearing 
_beforethelocal officers. Asaresult, they recommended the cancellation — 


of Jamesou’s entry, and that plaintiff be given the preference right of - 
entry. On appeal, : your office, by letter of December 1, 1890, reversed _ 
their action, whereupon Dobie prosecutes this appeal, assi gnin gaserror 
that your said office decision is against the law and the evidence. - 


Informal inquiry. in your office discloses the fact that the survey ofa - 
part of the township in which this land is situated, was, approved Jan- 
uary 31,1870. It did not, ‘however, include section 9. The southand | 


west dines of said section were run, and. corners established, marking .— _ 


the north- west corner of section 15, and the north- east corner of section — 


16; also the north. west corner of section 16, the north- east corner of 


ection 17, and the south-east corner of seouun 8; also the northwest 


corner: of section 8, and the south-east corner of section 5. Thus three 


corners ‘of what is now section 9, were established, to wit: the south- 
~ east, the south-west and the dorth: west. | 7 
It is stated in the opinions of your office, ad the ea) office, and 
conceded by counsel on both sides, that Jameson tendered his home- 


: se stead application tor the SW.4 of said section 9, ‘November 21, 1889, 


which was rejected because dhe land. was unsurveyed, whereupon he 
appealed.’ It seems that the claimant, who is himself a surveyor, and - 


. hashad much to- do with the’ surveys of the public lands, enquired at the: — 


office of the surveyor-general of Washington, after his’ ‘appeal, about | 


| 7 the survey of this-section, and was informed by the clerk that he con- 
' sidéred this section surveyed, “‘as much as it ever would be.” ‘It seems 


he came east on a.business trip, and called at your office,.and finding © 
that his appeal had not been sent up, he wrote the local office concern- — 
- ing it, and the case reached your office December 22, 1889, and on May | 

16, , 1890, your office sent the followin; g letter to the survey or- general: 
| Upon the receipt hereof, you will’ please amend the orig inal plat of township 14. 


north, range 9 west, Willamette Meridian, by protracting thereon the: south-west 


quarter of section 9. Three corners of said quarter-section having been marked in. | 
the field, and under the general rule, me Urry me. be shown, upon the 
Pts 

Forward authenticated diagrams, showing the amendment to this office, and to 
the proper local land office. i 4 
. The amended plat was sent py tl the surveyor- general to the local office 
| May 26, 1890, and your office, by | letter of June 7, 1890, returned J ame- — 
son’s application: to make homestead entry, to the local office, ‘for your - 
(une local ae further action.” On June 20, following , his entry was. - 


ee, 
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placed of record. It is conceded that no notice of the neceiDE of the 
amended plat, or notice that the said land was subject to a was 
given by publication. 

~ It is contended by counsel for Dobie that the allowance for J eis 
entry was, under these circumstances, erroneous, inasmuch as the 
notice reqnired to: - given by the circular of instructions of October 
21, 1885, (4 L. D., 202), was not given. These instructions specifically 


: State how nants shall be given, by posting notices, and otherwise, — 
that the plat of survey will be filed om a day to be named, “which 
-. shall not be less than-thirty days from the date of such notice”, and 


until this is done, the plat will not be regarded as officially received, 
and it is only after such notice has been given, that enury canbe made 
. of the lands included in the survey. 

On the other hand, it is insisted that as this was simply.an amend- 
ment to a survey, without work in the field, made by protracting the 
- lines in the office, it does not come within the rule; and the entry : 
- should be allowed to stand. 7 

Admitting, for the sake of argument, chat this section Could thus be 
cousidered as legally surveyed for the purposes of entry, yet I think | 
proper publicity should have been given of the fact, as required by the: — 
rule. .The only object in giving this notice is to give all settlers an 
equal opportunity to protect their settlementrights; to give all an equal 
chance in the presentment of their claims... While settlers on unsur- 

- weyed land acquire no rights thereto, as against the government, yet, . 
as between themselves, the question as to who has the pees eee will 
be inquired into in controversies between them. 

It is fair to assume that. Jameson, who is evidently skilled in- aul! 
Inatters pertaining to surveys of the public land, procured the survey — 
of this section; and within thirty days after the amended plat was: 
- filed: he made his entry. I think this was clearly erroneous, and he — 

should not be allowed any advantage by reason thereof, and that this. 

case should be decided solely on the question of prior settlement, disre- 
; garding, for the purposes of this controversy, his entry. : 
It is contended by counsel for Jameson, that if his entry be consid-| 
ered erroneous on this ground, then the thirty days’ notice must be 
given before an entry can be allowed. This is not tenable as to the 
- land in controversy, because the very object of giving the notice has 
been attained; that is, so far as the parties to this controversy are | 
concerned. . ‘Tt is shown, incidentally, that there were settlers on the 
balance, at least, some on other parts, of the section, but if there are — 


- any controversies as between them, they are not now before. me, and it - 
is only necessary to say that they will be decided on their own. merits 


when presented. | so 
- This question of notice to ‘the settlers after ‘survey, as presented ; in. 
the case at bar, is clearly distinguishable from that decided in Lauben- 
-heimer v. Taylor (18 L. D., 214). In that case, Taylor’s entry was NOU: 


ines) as “DECISIONS: RELATING TO THE: PUBLIC LANDS. 


| ade agi éight aonine afioe the plat had: been filed, and there eine fos 


no charge or showing mace that the local office had not es the : es 


Pedal’ ed notice. : So 2 § 
It is shown by the recenigne in ais case that one Beeb had built ot - 
| the S. 4 of said -quarter- section, the land claimed ‘by Dobie, a house 


sixteen by twenty feet. The ‘constriction: was begun in December, - 


1889, and finished in the latter part of April, 1890. Dobie purchased 
_ these improvements, and settled upon the land May 1, 1890, Therehad 


also been some clearing done by Beck, and Dobie dia some more after _ 


his settlement. He lived on the land continuously from thattime. There 
is no attempt made by defen dant to dispute the fact of Dobie’s settle- 
ment and residence. It is a well settled rule that a settler on the pub- 
lic land cannot claim any rights, as such, by reason of the. acts of his 
predecessor on the land. He has the. right to purchase | and use ‘the 
improveinents as his own, but his. rights as a settler date fr om his own 


. settlement on the land. 


_ Jameson testifies that he first went, upon the land. on Oetober 14, 


t 1889; “and looking around for a site, I. selected this claim,’ 2? On this: — 


- ‘visit he was accompanied. by. oue Meyer. At this time, Jameson says 


he was there two or three. hours; ; he says he was on three of the forties —_. 7 


ofthe quarter, and ‘did a. little slashing, suflicient to satisfy myself 


- ‘that I claimed. the. land as my residence for the future.” He used a aA 
ee small hand-axe. for’ ‘slashin g, and says he did it alone, Meyer not being 


present; that it ‘was twenty or thirty feet square, and it took him fif- 


_ - teen or twenty minutes to doit. The point at:which this wasdoiewas 
north of the ‘south line of the NW. 4 of said SW. 4 | (The testimony 


shows that the 8.4 of said quarter. ee fronts on an arm of Shoal-.— 
water Bay; that it rises from the tide lands to an altitude sufficient to 

— give’a good view of the Bay, to about. the east and west centre line 

| dividing said SW. 4, when the ground recedes, thus making this line | 
the crest of the hill). The point where this slashing was done. was. 


oe therefore over the hill fr om the-Bay, and by contestant’s witnesses, it 
~ is said that the Bay cannot be seen from that point. Jameson says the 


steps taken to make actual settlement, were to hire some men some time 
_after this visit, to “build: a: house, and make the necessary linprove- 
ments to establish my claim.” - He was. again ‘on-there about an hour 
November 7, 1889, “and. ‘made another examination of the land.” In 
the constr etiott of this house he employed Friend, ‘Meyer, Ingle, and 
one Michael.Daly, who is shown to have been in hig employ for several 
years, assisted them. The house was twelve by fourteen feet, of split: 

lumber, with a window covered with muslin, and a door, which was | 
_ finished about January A, 1890. ‘The same men, during this nm ae : 
— built a house for. Daly. : : 
It appears that “on fied retiir lv from the east ae Bs ameson aacorined: 


| coin Friend the sort ofa house he had built, ae he concluded it was — oe 


7 ua suitable for his. s family, and directed Friend . to select a more cligi- a 
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ble site ? and sent him ¢ over ‘again to build another house. The new | | 


& house was also built of split lumber, near the site of the first, and on 


the N. 3 of said quarter-section. ‘Tt was begun about February 23, 


1896, but it is not definitely showi when it was completed. it was” - | 
built by Daly and. Friend, of limber that they had sawed and split 


| themselves; it was four ae by twenty feet, with a kitchen ten by four- — 
teen feet, soriamine four rooms in all. | | 
Jameson says he was there again in April, and stayed all night. On 


, July 16, his family moved in the house, and he was then there two or. 


three: dayes was there again In, or one day; in September two 
days; and in December two nights © and one day. These visits coml- 
prise his e1itire presence on the land. | | | 
It will thus be seen that Jameson’s presence on the land prior te ae 
1, the date of Dobie’s settlement, were his visits in October, November 
and April. It is not shown fae he did anything on any oe these occa- 
sions, that could be construed as a bona fide settlement. He did not. 


4 ane it his home, or do anything personally to indicate that he had = 


any intention of so doing; none of his ence or those of his amy, - 
were on the land until July 16. | 7 
 -The acts of settlement upon unsurveyed 1nd must: be of such a 
_ character, and so open and notorious, that the public generally, may — 


have notice of the settler’s claim. Little v. oe (3 L, D. ? 1); Mc- ae 


a Weeney v. Greene (9 L. D., 38). 
 - These acts cannot be done by an agent or employee, put must be. 


| performed by the individual -himself. Byer v. Burrill oe L..D. pus oe 


Powers v, Ady (11 L. D., 175). 7 
Your judgment is therotore reversed, and J aeons entry, to tite. 
esient of. the conflict with Dobie’s claim, will be cancelled; J sees oid 

: entry to stand, if he so desires, for the remainder of said SW. Zz sub- =e 

ject to a fall compliance with the requir ements of the law. e. - 


. PRACTICE—NOTICE OF APPEAL. 
es ORTHERN - PAOIFIO R. R. Co. 2. OLson. 4 


A copy of the appeal sia argument thereon mailed to’ thie register of the idl office | 
is not. notice of such appeal to the adverse party if not served on him by said 
officer. | . 


“Seer etary y Smith. to the omnes ee the Gener al Land Office, July 20, | 
(J. L. BL) aa W894 Po WG.) 


With your. office letter of March 19, 1889, was for war aed the record 
in the case of the Northern Pacific Railroad Company »v. Peter. Olson, 
- involving the SW. 4 NW. 4, W. 4 SW. 4 and SE.4. SW. 4, Sec. 9,7. 18 


? ‘ N,, R38 W. , Seattle, Washington, on appeal by the company from our | 
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| office desision of October 9, 1888, sustaining. the action of the local aes - 


cers in rejecting its attempted selection of this land, the list including 5 
which was filed April 28, 1885. | 7 | 
-. This land is embraced i in the homestead entry of Péior Olson, male - 

Mar ch 22, 1886, and on behalf of Olson a motion has” been filed to dis- - 
| miss the appeal by the company for the reason ‘that no service of the | 
'- game was ever made upon him, as required by the rules of practice. 
_ In support of his motion Olson alleges that he was informed by the 
local officers that the railr oad company. had no claim to this land; that 
_ In accor dance with published notice he made proof in 1891, apataet the 
acceptance of which the company filed. no protest, and . the same was 
regularly accepted. and final certificate issued; that the first helearned . 
of any adverse. claim by the company was in answer to a letter 
addressed to your office last February, makin g inquiry as to why patent | 
— did not issue upon his entry, when he was informed that: the land was: 
involved i in a case pending before this Department. upon appeal by the . 


ia ; company, as before set forth. 


An examination of said appeal shows that accompanyin 2 the neal | 


7 is an affidavit by the resident counsel for the company, to the effect that. 


on November 16, 1888, he mailed a registered letter addressed to. the | 
register of the. United States. land office, Seattle, ‘Washington, enelos- 
ing a copy of the appeal and argument in this case. | : 
Itis plain that this is not sufficient notice, for if the company chose | 
to make the register its agent, and he failed to make the servicé as _ 
7 required, the company is bound thereby. | 
.As the appeal was never served upon Olson, the s same must be, and 
is hereby, accordingly dismissed. | ie oy | 


| HOMESTEAD APPLICANT—SECTION 2289 R. 8. : 

CHILDS v, AYERST ET AL, 
One whee 1s in possession of a quarter section of land under a timber culture entry is 
not the “proprietor” of said tract and | disqualified thereby as a homestead 
applicant under section 2289 R. 8., as amended by the act of March 3, 18913. nor 


is the ownership of stock, issued by a corporation whose capital is favecied in 
lands, a disqualification under said Statute. - ae 


Secretary Smith to the Commissioner of the Gener a Land Office, Fly 21,. 
(J. I. H.) | foe tae 1894. : : eo © Bd). 


The land involved in this apres is the SE. 4 of See. 30, Tt. 153 R. 47, 
Crookston, Minnesota, land district. . “? 

The history of this tract, so far as material to this (ceed is 
hat in May, 1879, one J phe H. Friese filed a pre- -emption declaratory: 


- statemént for it, er in. March, 1880, transmuted the same to homestead. - 


| entry. In N one 1880, one Fred. Reynolds contested the same, and | : 
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a on an ex-parte hearing, the Friese entry was cancelled in August, 1881. 


In September ‘following, Reynolds made homestead entry, and com- 


muted it to. cash entry in May, 1882. It being shown to your office that 
Friese had been killed by Indians in J uly, 1880, and that his heir , Sen- . 
| holt, made claim to it, Reynold’s entry was suspended, and a hearing | 
was” ordered, which finally ripened into a departmental decision, can- 
celling Reynolds entry, on the ground of his disqualification to rake 
entry, and Friese’s entry was re-instated for the benefit of his heirs, — 
» (Senholt v. Reynolds, 6 L. D., 241). . ) | 
It appears that your office, on July 8, 1888, and July 8, 1890, iuwerdeted 
the loca] officers to give notice, under the civeular of December 20, 1873, 


- (LOL. O., 13), to the entryman to submit proof within: thirty days, ' 


and show cause why the entry should not be cancelled, and on August 
29, 1890, they reported that the notice had been given, and no a | 
taken j in the premises. 
It also appears that on May 20, 1890, one Thomas 1’, Brown, by let | 
ter addressed to your office, aquired as to the status of the land. On 
ie) uly 10 following, he was informed of its status, and that in the. event. 
of cancellation it would be subject to entry, and advised to initiate a 
- contest against it, “and if successful, thereby secure a preference right 
of entry.” On J uly 20,.1890, he informed your office that he had filed 
his contest; also an en to file on the-land.. By letter of ‘May 
12, 1891, your office cancelled said entry, and directed the local office — 
_ to notify Brown that he would be allowed. thirty days to renew his - 
application to enter the tract, and should he fail to do so, “you will 


- then note the cancellation of said entry as of date hereof, and allow a 


the tract to be entered by the first legal- applicant therefor. ” Tt is. 
| stated in said letter that the application of one Fritz Mellah to contest 
said entry, which had been rejected by the local office, was forwarded 
March 6, 1891, “but in view of the pending action, no further steps 
will be falcon FHSreon: ” 

It appears from the report of the register of May 26, 1891, that on 


- December 16, 1890, Ellsworth, D. Childs “appeared and filed a power : 


of attorney foi Mr. Brown, authorizing the said Childs to withdraw 
_ the application of Brown, filed July 15, 1890, which Childs did”, and 

on March 6, 1891, he ‘filed an poolewien for an entry of said land.’ ii 
On May 25, 1891, Childs again offered his homestead application, 
“which, was ‘rejected for the reason that under letter “HH”, of May 12, 
1891, one Thomas T. Brown is allowed thirty days i in which to renew 
his application for an entry on said tract.” (None of the papers in refer- 
ence to Childs’ applications are in the files). He appealed from this 
rejection. Brown renewed his application to enter, June 10, 1891, and 
it was rejected because of his withdrawal of his former application, by 
oe under.the power of attorney. He appealed. - 3 

_ It seems that one. Johannes: Cornelius filed his -timber culture appli: | 
cation for the land December. 16, 1890.. Also on June’ 22, 1891; one 

—-1801—voL 19—_7 | 
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7 Andr ew a, Ander son made application to make homestead anutly: ; ‘also | 
on December 1, 1891, George Ayerst presented his homestead applica- — 
— tion. ‘These applications were rejected, and all transmitted to ‘your 

7 office. | 


| By letter of J uly 23, 1891, your office ordered a ee for the a? 
purpose of determining the. aaestion of superivrity of right to enter the 


 tract.in dispute, as between Brown and Childs.”. At the hearing, the. 
other parties intervened. Brown withdrew his application, and filed a 
paper stating that he had seld to Childs all his right, title and interest — 


| to the land. The hearing was then proceeded with as to the other 


parties. _Ayerst, in his affidavit for intervention, alleged that Childs. 


was not qualified to make entry, for the reason that he is the owner of 


‘more than three hundred and twenty acres of land in the State of Min: 
nesota, and that he—Childs—is ce the land for coe Dae 
POSES: | 
Asa result of the hearing, the Jocail officers held that, Childs was: 
7 qualified, and recommended that his entry be allowed. The other parties 
| appealed, and your office, by letter of October 12, 1892, affirmed their 
action. Ayerst. alone prosecutes this appeal, the pried assigninent 
of err or being that your office erred in not finding that Childs was the 
owner of more than one hundred and sixty acres of land at the time he 
made his application to enter. __ , 
The government has nothing to do with the trades and trafficking 
between the original parties to this action in regard to this land, and - 
_ will take no notice of them in deciding who, under the land laws, is 
| entitled to make the entr y: 3 


Brown being out of the case, it is not necessary to disenss: his or iginal - 


status, further than to say that whatever right he had to make eutry 
of the land, he abandoned, and thus left it: open to the first qualified 
applicant. Childs gained nothing by his application of March 6, 1891, 
because the land was then segregated by Friese’s entry, then. ander 
investigation by this Department. But by his application of May 25, 
1891, he became the first applicant, and unless eC nares as alleged, 
is entitled to have his entry placed of record. 

The testimony shows that at the date of Childs’ arpligations he had » 
a timber culture entry of one hundred and sixty acres in said land dis- 
trict, and that he commuted the same to cash entry June 8, 1891; also — 


that “he firm of which he isa member—consisting of himself and one 


. James ‘Hill—and i in which they are equal partners, own “one block of — 

- -Jand three hundred by four hundred feet.” 
Section 2289, Revised Statutes, as amended by the actof March3, 1891 

- (26 Stat. , 1095), provides that: 
| Every person who is head of. afamily, ete. . . . shall be aintitled to enter one- 
quarter section, ora less quantity, . - ... . but no person who is the pro- 
- prietor of more than one hundred and sixty acres of land in any pide: or Territory 
- shall soeanee any rights under the homestead. law. | 
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- The status of Childs must be determined as of the date of his appli- 
~ eation, at which time he had made and still held the timber culture 
— claim, and his interest in the block. | 
The question therefore to be determined is whether an entryman who : 
_ has possession of a quarter section under a timber culture entry, is the 
proprietor of one hundred and sixty acres of land, as contemplated by 
the act, conceding, for the purposes of this disenssion, that his owner- 


ship in the block, added to one hundred and sixty acres, would dis- 


qualify. him, ander the statutes, from -exereising the: homestead right.: 
The word “ proprietor” is synonymous with “owner”, in its legal 
signification, and is defined to beone “ who has dominion of a thing real 
or personal, corporeal or incorporeal, which he has the right to enjoy, — 
and to do with as he DICanes) even to spoil or destroy it, as far as the 
Jaw permits. . . .. . The right of the owner is more 


extended than of re whi hes only the use of the thing. The owner oo 


of an estate may, therefore, change the face of it. . . . . cae 


He may commit what would be considered waste if done — another? a 


(2 Bou. Law Die., 11th Ed., 276). 7 
. While the entry under he timber culture law segregates the land ~ 
from the public domain. to the extent of protecting it from subsequent 
entries, yet it cannot be said that theentryman is the owner or propri- | 
etor of the land. . He has at best but an equitable title to the land, the 
government holding the naked legal fee in trust for him, subject to his: | 
compliance with the requirements of the law, and until forfeited by fail- _ 
ure to perform the conditions; his equitable right in the land will pre- 


_ vail, not only against individuals, but against the government. (Opin- — 


ion of Attorney-General, 1 L. D., 30). But he has not. that dominion — 
over it which gives him the right of alienation, an essential right to — 
proprietorship. It.is unnecessary to further discuss the subject, - 


because I do not think any one can seriously contend that Childs was ° 


the proprietor of the laud included in his timber culture entr Yi in the 
sense contemplated by the statutes. | | 

It is also insisted by counsel that Childs is dsqutiiied by reason of — 
the fact that he is largely interested in an incorporated company, known - 


as the E. D. Childs Co., which owns a great amount of real estatein that _ 7 


vicinity, consisting of between 5,000. and 6,000 acres of land, and a large 
number of lots in the town of Carman. It is not necessary to go into 


the details of the incorporation of this company, and the transfer to it _ 


of the real estate owned by Childs and James Hill, all of which trans- 
pired prior to the date of his application to enter the land in. question. 
The fact that Childs owns stock in this corpor ation is not a disyquali- | 
fication under the statute. It cannot be said that he owns the land; 
his interest in the company is represented by the stock he owns, whieh | 
is only personal property. In Schouler’s Personal Property ae 1, 
: 620), in discussin g this proposition, it is said: 


In fact, as to every. joint-stock corporation, the shares in a shareholder’s. isha 7 


entitle him. to a Propenucuate part in, the ‘capital, wcaieh is regarded as sO much 
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| “money; and his right j 18 a money sont, SO hake as shimselfi is: ‘concer ned, even. though : 


that capital, with reference to the fictitious personage known as the cor poration, be © | 


: invested in. real estate, or in goods and chattels, or what is ‘commonly the case, in. 
both together, for the purposes of the corporate business. ' For this reason the lands 
‘of a corporation may be taxed: as real estate, while the stock is personal property ; es 

and according to the modern doctrine, while a corporation may own a great deal of 

real, and a great deal of personal property, the interest of each individual. share~ 
holder 3 is ‘a share of the net produce of both, when brought into one fund.” Sharés | 

_ in corporation stock being regarded therefore as personal property, they are to be 
-classed with incorporeal ‘personal property, or, as it is sometimes said, they are of 

the. nature of choses in action; for the certificate. of stock is merely corporeal. evidence | 
of the incorporeal right, and a muniment of ti tle, as in the case of bills and notes. 7 


aoe office judgment is therefore affirmed. 


| RAILROAD GRANT—WITHDRAWALSETTLEMENT. 
CENTRAL Paciric B. R. Co. v Bex. | 


Under the terms of the grant to this company ihe withdrawal made upon the map 
of general route precludes the subsequent acquisition of settlement rights . 
adverse to the company; and a settlement. so made, even though it existed at 
definite location, would not serve to except the land settled upon from the ponere: ae 

, tion of the. grant. 3 


: Sesratars y Smith to the Gonieoaey of the General Land | Office, Tuly ; 
“1. H.) | » = ; 1894, coe _ (BF. W. 0.) 


I have éonsidered the ‘appeal by the Central Pacific. Railroad Com: | 
pany from your office decision of November 19, 1892, holding that the: 
SE. 4 of Sec. 7, T. 2 S., R. 2 W., M.D. M., San Francisco land district, 

Onlitonats did not pase under the grant made to aid in the. construc- | 


‘tion of said railroad, and that the same was erroneously patented on’ - 


| account thereof, for. the recovery of which a suit is recoramended ig 
the provisions of the act of March 3, 1887 (24 Stat., 556). 
This land is within the limits of fhe grant for. er company made by. 
the act of July 1, 1862 (12 Stat., 489), and of July 2, 1864 (13 Stat... 
Ba: _ By the seventh section of the act of 1862, it is provided: 


That within two years after the passage of this act, said company shall designate 
‘the general route of said road, as near as may be, and shall file a map of the same 
in the Department of the Interior, whereupon’ the Secretary of the Interior shall 
cause the lands within fifteen miles of said designated route or routes to be with- . 
‘drawn from pre-emption, private entry, and sale; and when any portion of said» 
‘route shall be finally located, the Secretary of the Titerios shall cause the said lands | 


Hiereinbefore granted to be ever eh and set off, as fast as may be neteery for nae - 


epETDONe herein named. 

‘At the time of the passage ‘of the anes act of 1364, tiie: gen-. 
‘eral route of the road had not been Hesieneted, and, |, therefore, the 
| fifth section of that-.act Says—. 5 


' That the time for designating the general route of said. railr oad, and. of. filing the : 


map of the same, and the time for the completing of that. part of the railroads, . 


required by the terms of said act (of 1862), of each company, be, and ane same is 
a hereby, extended one. veer ‘from the time 1 in said act denenateds ; - 
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| The map Showing the ven eral routé of said road between Sicentat 
and San Jose was filed on December 8, 1864, and withdrawal was 
_ordered by your office letter ‘of December 23, 1864, which was receivéd: 


“at the local office January 31, 1865. The land i in question fell within & 


the limits of said withdrawal and was included in a patent issued to 
the. company on account of its grant, dated March 24, 1889. 

-Karl Beck applied to enter this land, his application being accom- 
panied by the affidavits of several persons who allege that the land 
was occupied and improved by parties claiming the same under the 
settlement laws, both at the date of the withdrawal in 1865 and at the 
time of the definite location of the road, J anuary, 21,-1870. | : 3 < 

- Your office denied said application for the reason that the land had 
been patented on account of the grant to said company, and, upon 
appeal, said decision was modified by departmental decision of June 9, 

— 1891 (L. and R. Press Copybook 220, page 240), and you were dir ected 
to order.a hearing in order to determine whether the land mae been. 
erroneously patented on account of said grant. | 

It is upon the record made at said hearing that. the case is again: 
before this Department, the decision of the local officers and your office 
being adverse to the company and recommen ding a y sult for the ee 
of title to said land. 3 

Since the case has been for war’ ded to this Depatecne on appeal, a 
motion has been made for a rehearing on the part of the company, on 
the ground that certain witnesses who testified in favor of Beck, have, 
in another case now pending before your office undecided, admitted | 
that they were mistaken in their testimony given in this case in fixing 
the location of the house of one Weaver, whose claim is made the basis 
for holding that the land was excepted fy om the company’s grant. 

This being a case in which the hearing was ordered for the informa. 


-. tion of this Department, to the end that it might determine whether a 


suit was advisable, the land having been patented on account of the 
grant, [am of the opinion that resort might be made to any record, 
either in your office or the local office, to the end that the actual condi- 
tion of the land at the time of the attachment of rights under the grant _ 
might be determined, but for the reasons hereinafter given, I deem it 
unnecessary to examine the record in the case referred to. now pending _ 
‘before your office for determination of the question under consideration, - | 

namely, whether suit should. be brought to set aside the pent eee | 
on account of this grant, 3 
It appears from the testimony taken that this tract was a part of: a, 
ranch of some twelve or thirteen hundred acres of land claimed by one — 


Holliday, and that one Calvert, who was in his employment as foreman, ~° 


occupied this land from 1859 until about 1866. It is admitted nee 
Calvert made no claim to this land. under the settlement laws. — 

Calvert was succeeded by Weaver, as foreman of the Holliday ranéh, | 
Ae he occupied. the land until some time.after the definite location of . 
the road J anuary 21, 1870. 
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_ Holliday’s alain was levistetned to. one. O’Brien, and at ‘or sieuE the = 


: : time of the definite location of this road, Weaver seems to have. repu- 
-. diated the claim. made by O’Brien and set up claim in himself, on. — 


account of which he. was ejected from the land Dy ree and Hever, 

returned to make claim thereto. _ a ae 
At this time the land was unsurveyed; the approved plat not having cgi 

been filed in the local office until April 1, 1883. 

+ The first. question for consideration is the affect of the withdrawal 

upon the filing of the map of general route, the order on account. of 


ae which was received at the local office, as before stated, January :-31, 


1865. At this {ime the land was embraced in the Holliday claim and, 

_ occupied by'one Calvert, who was there in the interest of Holliday, © 
acting as his forem any and who inade no claim on account of the Settle- 
ment laws. _ 

* It must be admitted, therefore, that if the withdrawal upon. the map 
of general route was effective for the purpose of preventing settlement | 
- thereafter, or in other words, to retain the land in ‘a state of reserva- 
tion to await the definite location of the road, that no rights could have 
been acquired. by Weaver, who went upon the land after said with- 
drawal, even if it be eanceded that he was duly qualified and intended. 
to tain the land under the settlement laws, and that his improve- 
ments were placed: upon the tract in -question—about which there iS @ 
grave question of doubt. —  & ey : 

In the ease of the Kansas Pacific Railway eee v. anges 
(113 U.5S., 629), the grant to aid in the construction of which was made 
by the acts under consideration, it was held that Miller’s entry was. 
properly allowed after the filing of the map of general route for the 
reason that said map was not filed within the time limited by the acts. 
_ of 1862 and 1864, but was filed under the period of extension granted 
by. the act of J aly 13, 1866 (14 Stat., 79), and as said iast mentioned 
act merely directed. that lands be reserved from sale, it was held that 
the. allowance of said entry by Miller was proper, and as the same was 
| micanceled at the date of the definite location of the road, it was held. - 

to have served to defeat the grant for said Kansas Pacific Railway 
Company. ie. | | | | 

_ In the present case, however, ‘the map. of general 1 route was filed. 
| eh the period of extension eranted by the act of July 2, 1864, supra,’ 
and the lands were regularly withdrawn as directed by the seventh | 


° i section of the act of 1862, from pre- emption, private entry, and sale. 
In the case of the grant te the Northern. Pacific, Railroad Conipany,, ee a 


| aa by the act of J me 2, 1864 (13 Stat. , 865), the sixth section i BrO® * 
‘vides: | :  ! 
: That tho: President of fie United States shall cause the land to ce cen rened for: 


| forty miles in width on both sides of the entire line-of said road after the general. ; 
route shall be fixed, and. as fast ag may be required by the. construction of said rail- 


' Foad; and the odd aera of land hereby granted shall not_be liable to sale or entry 


or pre- emption before or after they are fe a except by said Som Dany as ply 
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vided in this act; butthe provisions of the act of September, eighteen hundred and: 
forty-one, ae pre-emption rights, and the acts amendatory thereof, and of the 
act entitled ‘An act to secure homesteads to actual settlers on the public domain,’ és 
approved May twenty, eighteen hundred and sixty-two, shall be, and the same are 
hereby, extended to all other lands on the line of said road when surveyed, except- 


' ing those hereby granted to said company. And the reserved. alternate sectians. 


shall not -be sold, by the government ata price less than two dollars and fifty cents 
per acre when offered for sale. 


The effect of. the withdrawal wirder: this section has Deca several 


times determined by the supreme court of the United States, it pur- 


pose being held to be, to reserve, the land from other disposition after. 
the filing of the Inap of general route, to await the definite location of 
‘the road, and no rights can be acquired adverse to the company, : after 
the filing of such map. See Buttz v. Northern Pacific Railroad Com- 
pany (119 U.8., 55), and St. Paul and Pacific Railroad v. Northern 
Pacific Bauroad (139 U.S., 1), | 
' Under the act of 1862 the Secretary was directed to cause the lands | 
to be withdrawn upon the filing of the map of general route, while 
under the act: of 1864, making the grant for the Northern Pacific Rail- 
road Company, it was. provided that the odd sections granted ‘should 
not be liable to sale or entry or preemption, before or after’ they are 
surveyed, except by said company as provided in this act.” 
In the case of the Kansas Pacific Railroad Company ». Saunas 
supra, it was held that the filing of the map of general route does not, 


_ like the filing of the map of definite location, vest in the company a 


right to any specific piece of land; it merely authorizes the Secretary 
of the Interior to withdraw certain lands from pre- emption, sale, ete., 
and the question was raised by the court as to what the rights of the 
company would be if he failed to make such. withdrawal, ‘which ques- 
_ tion it fails to answer. | 
In the present case, however, the lands were eainiey eae 
and, surely, after said. withdrawal, the effect of the reservation under 


the act of 1862 , making the grant for the company under consideration, a 


' must be the same as that made by the sixth section of the act of 1864. : 
making the grant for the Northern Pacifie Railroad Company. | 
Jam clearly of the opinion that after the withdrawal made upon the 
map of general route, no rights could be acquired adverse to the com- 
pany -by settlement upon. the land, and that.a settlement so made; 
even though it existed at the date of the filing of the map of definite’ 
location, would not serve to. except the land settled aaa from the : 
operation. of the grant to. said company. | : 
_. The effect. of the withdrawal: -upon the filing: of. the map. of ‘geupeal 
route: does. not seem, to: have -been considered. either. by your office or — 
_ the local office, and for the reasons above given I must-hold: that the 
- showing made is not sufficient to hold that the land was erroneously © 
certified on account of the grant, and. therefore direct that Beck’s 
application stand rejected. . 





|" PRACTICE-PETITION FOR REREVIEW—RODE 1 114. 
Ge ca oo STANDLEY Ve J ONES. 


, rence for fie eauons aseation. ei a decision, tliat was | oni deed? ‘on review ‘and! 
© + reversed. a. former decision, must. be treated as a petition. for re-réview, and 

~ should not. be filed in the General Land Office but: ; should be addressed to. ane 3 
ied Department. . 


Secretary Smith to the Commissioner of the General Land Office, Suly 20, 
(J. I. A.) oa a 1894: ee 8S ts (J. L. McC.) 


On March 3, 1893, this sapartuent sendered:e a aon dismissing 
the contest of Moses M. Standley against. the homestead entry’ of 
George W. Jones for the SW. + of Sec. 17, T. 15 N,, R. 3 WwW. Guthrie 
land district, Oklahoma. See 16 L. D.,-253.)- . ‘ 
‘Counsel for Standley filed a motion for review; and’ on Apiil ! 5, 1894 
| as L. D., 495), the Department sustained the motion, and vacated and | 
7 set aside its former decision. : | eS 

- By letter of J une 2, 1891, your office fenton a paper purporting | 
to- ‘be a motion for review a oy the departmental oe of Apr il by 
1894 (supra), on review. A 

~ This motion must be considered as a petition for re-review (Angur ” 
McGuire, 18 L. D., 408). - As such, i¢ should not have been filed by 
your office, but should have been returned to the sender, with the — 

‘information that the application should be addressed to the Depart- 
. Inent—in accordance with Rule 114 of Practice, as amended: mueuse 
19, 1893 (17 TL. D., 194): | , 
“Motions for a re-review, or a seosnd reconsideration of a aeaied shall not be | 
received and filed ; but fae defeated party, if able, may invite the attention of the | 
Secretary, bya duly verified petition, to important matters of fact or law not there- 


. tofore discussed or involved in the case; who, upon consideration thereof, will a 
a the case, or send the petition to the files without further action. 


_ In the case of Neff ». Cowhick — L. D., 11), the oe directed | 
; that: 


If the defeated party i able to een any sug ee of fact * points of law 


5 not previously (liscussed or involved in the case, it may be done by petition, which 


shall contain all the facts and arguments. Ou the filing of such petition, if it appears 
important, thé Secretary will make such order for recalling the case from the .Gen- 
- eral Land Office, and such direction for further action, as may be necessary. Other- 
. wise, no further action on the petition will be taken. . 

In the case at bar the motion presents no sug seston of fact and refers | 
to no point of- law not previously discussed or involved in. the case. . No 
, action by the Department. is pecan z and: the: papers. are herewith - 

- returned for the files of your office. i 
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| RAYLROAD SELECTIONS_ADVERTISEMENT. - 
| INSTRUCTIONS. 7 


‘Secretary Smith to the Commissioner of the General Land Office, August | 
J.T.) BG, 89 (BS 


Tam in Pere of your letter of the 9th instant, oy nereieties to the a 


- departmental instructions of July 9, 1894, 19 L. D., 21, prescribing rules 


and regulations to be observed i in onan to railroad selections, and for: : 


-the purpose of ‘determining whether the lands Beene are mineral or: 
| non- -mineral lands.” — 
_ «In those instructionsit is prescribed that if any sine sa das are found _ 

to be within a radius of six miles of any mineral entry, claim or location, 
_ notice by advertisement shall be gi ven, in newspapers, to be designated, 2a, 
that the company has applied for patents for said lands, &c.; that the | 
local land officers will receive protests or contests within the next sixty. 
days for any of said tracts claimed to be more valuable for mineral than’ | 
agricultural purposes; and “at the expiration of. said sixty days, m 
the register and receiver are to return lists of said lands and. any pro- 


= tests filed to your office, for action, as prescribed. 


' You now call my attention to the. supposed omission from said 
instructions of anything definite “as to the number of publications, or 
the period over which they es are to o extend, and ea definite instruc. a 
tions in the matter. ; 

"In response to your request, I have to nists that when notice by " 
advertisement for sixty days was specified, it was with the intention 
that said notice should. be given in accordance with the settled rule 
which has prevailed for many years in your office, viz: that publication 
should be made once a week for ten consecutive weeks, as is done in 
_ the case of mineral applications (see. Miner v. Marriott, 2 L. D., 709), 

| and applications to purchase timber aud stone lands. ae General 
. Circular of 1892, page 68. 7 
You are therefore directed to cause notice to be published in the mat- 
ter of the railroad Selections, in accordance: with the rule as above, : 
7 evaree 


MicwaR. DERMODY. rr i a ue 


Motion for review of departmental decision ‘Of September 2, 1893, 
- L. D. yee oo i Dy. osha a Smith, August 1 Fad | 


if 


’ -PRACTICE-NOTICE~JURISDICTION—CONTESTANT. 
‘Morr v. _ COFFMAN, 


In the exercise of administrative authority the Department may assume jurisdiction a 
though the service of notice in the case is not in accordance with. feparienentak -_ 
regulations. art 


The qualifications of a, contestant are not. material anti such ‘ime as he may apply 
‘to exercise ane Pieteaed meek of eutry aecorded to the Bucecesta! contestant. 


2 Bea chile y Smith to the Commissioner of the General Land Offer, Aaa 
ee) oo 17, 1894, aocee (G. B. Gey. 


The land involved | herein is the NE. 4 1 of: See. 6, A 5 8, R. 66 Ww. 
Denver land district,. Colorado. 
The defendant, Daniel S. Coffman, made timber culture entry for the 
tract January 24, 1885. | 
On August 20, 1890, the plaintiff, Frank J Mott, initiated contest i 
against said eninys charging failure to comply with the law as. to culti- - 
vation and planting. - | 
Notice of contest, fixing the date for the neagttie® October 28, 1890,. 
was served by registered mail, on which day both parties appeared: 
the defendant enterin ga special appearance and demurrer to the juris- 
diction of the local officers, and. moved. to dismiss the contest, on the 
ground that notice of contest by registered mail is not such personal: 
Service as is required by the Rules of Practice. aa 
_ . This motion was overruled, on the authority of Auderson v,  Tanne- | 
hill, et ad. (10 L. D., 388), and other cases, which held that such service 
is Dereon service, within the meaning. of the Rules of Practice, to . 
which ruling the ‘de ofendant excepted at the time, and the trial pro- 
- eeeded, both parties introducing testimony. | | 
The register and receiver rendered their joint opinion in the case n | 


favor of the plaintiff, finding that the defendant had not attempted in 


~ good. faith to comply with the requirements of the timber culture law, 
and recommended the cancellation of the entry. 
_, On appeal, your office affirmed the finding of the local officers. and: 
held the entry for cancellation, on the ground that 


Defendant has not attempted in good faith to comply with the requirements of 
the timber culture law; that.the- plauting done by him was not for the purpose of 
‘securing a growth of trees, but to give a color of com piance with the law, to enable 
him to. hold said tract for speculative purposes. 


| -Further- “appeal: —— the: case > before the E Department Ol: ne follow- 
‘ing assignment, of. errors: A 


1. Error in not deciding that the Pacis aiigbseaites in the case, at: and after trial, 
are void, for want of jurisdiction over the defendant. és 
-. Wee Ecos in not dismissing the contest becanse Frank J. Mott, the ‘contestant, up 
to August 20, 1889, was register of the land office in which Coffman’s. claim’ was - 
a pending, and under section 190, Revised Statutes,.was debarred from, in any a | 
ee participating: in & controversy concerning said claim. | 


meet oe ye Seto ees oy or + ra 
My. oe ae 7 a Sepa or. ‘ieee Gods gs n i ® 
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. Exe or in not. finding. that the timber sulhare: entry of Coffman; having been con-. 
tested: by ‘Harry Croft, in: May, 1888, and the register and receiver having found that. . 
the claimant had complied with the law,.and acted in good faith up to the end of 


the third year, which decision became final, and was approved by Commnissioner’s . 


_detter “HH”, of March 22, 1890, dlaimant’s compliance with the law and: good faith, 
up to the end of the third year, cannot now be questioned in another contest. 

_ 4, Error in finding that the claimant had not acted 1 in good faith in attempting to 
grow trees upon the land in dispute. : 
5. Error in holding Coffman’s entry for cancellation. = abs x 

On the question of jurisdiction, it appears that your office was. not | 
‘asked. to pass, and: it declined to raise the question sua sponte 
The question is now made, and as such question may be ae upon 
slight suggestion, in all tribunals, and at any stage of proceedin 88, its _ 
consideration will be indulged. | 


In Driscoll ».. Johnson (11.L. D., 604),. ‘it was. held that. service of vfs 


-notice of contest by registered Tetter: is not personal service, within 
the meaning of the Rules of Practice. The earlier departmental opin- 
ions on this question had held that such service was good. . See Crows: 
ton v. Seal (5 L.D., 213); -William’ W: Waterhouse (9 L. D., (181); 
Anderson ». Tannehill, ef al. (10 L. D. » 388), 

The ruling in Driscoll v. Johuson, supra, has since been followed: and 
in the recent case of Elting v. Terhune, (18 L. D. , 586), the authorities 
on this question were collated, the. Jater rales. of the Department 
-re-affirmed, and the case of Crowston v; Seal, William W. Waterhouse, 
and Anderson v. Tannebill, et al., supra, overruled. But in that case, 
in the evercise of the dGactotionere and supervisory power with which 

_ the Secretary of the Interior is clothed by law, for the just administra-. 
tion. of the public land laws, a judicial anomaly was indulged, and it 
_ was therein held that 


_ A case’ will not be remanded on objection to the notice, though such objection be 
well grounded,. where the defendant appears, participates in.the trial, and appeals, 
‘asking for a judgment on the merits of the case, and no prejudice is shown. | 
_:, The case at bar is in all respects analogous, in principle, with the case | 
in which the foregoing ruling was made, and said ruling warrants. the 
_ assumption of jurisdiction herein, not in the application of judicial 
rules, but in the exercise of administrative authority. . 
The question raised in the second specification of errors is not ‘mate. 
rial. Any person may contest'an. entry in the interest of the govern- 
ment, and the question of his qualifications to enter the land is not in: 
issue, that being a question to. be determined. on his 8 application to. 


_ exercise a preference right of entry. 


_ After.an examination: of .the: record, L. concur; in- tive: conclusion of 
fact, as found by your: office, and‘ the local officers.) peg ete hy 

. There is abundant-evidence of. bad faith on the part of. ie claimant, 7 
oan the contention that the bona fides of his cultivation has been pre- 
_ viously determined. in the affirmative, by-an adjudication of the General 
Land Office, in a prior contest against the same entry, is without merit, 
it appearin g that the affidavit of contest in the present: Case, Nob: only 
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| lianoes default during the third year, bat also chaneegs In en 

_ that since that time there has been no bona fide effort, to grow. trees on: 

the land in. controversy. 7 
. I find that these: allegations are : proven, and une _jndgment appealed bs 


a 7 from is affirmed. 


——— 


Eamus Vv. BOURKE. 


Maen. of review of departmental decision of February 19, 1894, 18 


| a L. dD, 150, denied me pecrolary Smith, August 1, 1894. 


“AFFIDAVIT OF CONTEST-SUFFICIENCY OF CHARGE-REVIEW. . 
SILVERIA v. Paver (Ow REVIEW). 


Where an. affidavit of een tee! contains an allegation as to a condition existing aut: 
the date of the contest, which from its nature must also have existed at the date 
of the entry, the allegation will be regarded i in the same light as if the condi- 

. tion had been alleged to exist at the inception of the entry. 

A motion for review, on the eround that the evidence does not warrant the judg- 
ment, will not be granted, where the decision in question. affirms concurring: 
decisions of the local and General Land One, unless itis male to appear that: 
mamites injustice has been. done. . | | 


Secretary Smith to the Commissioner of the General Land Office, August 
(J. 1H.) a oe a er (BW) 


~ William J. aaah defendant in the case of Antonio Silveria Vv. Wil- 
| liam J. Paugh, presents a motion for review of the Aacperumeova deci-. 
sion in said case-(18 L. D., 2). 5 a, : 
» The assignments of error may be reduced to ie grounds, t to wit: 
oe That the affidavit of contest was insufficient. a =] 
. That the evidence did not authorize a . cancellation of defendant's: 
Pec culture entry. _ | cla 2 ; 
- The motion is also accompanied by a aiinber of afidavite ‘ending t to 
- show that the land in contr over Sy was devoid of timber at the time of 
_ said entry. | = 3 a | 
>. The sufficiency of the siesation in ae affidavit of contest, was tha 
Thain question determined by the Deparment in the decision under: 
review. ee 
The ienmaaeee af the affidavit, which fovea: the rae of Gane 
mental construction, iS as follows :-—Said Paugh “has not cultivated. or 
planted trees on. aad land, as. required by law, and that it is not sub- 
_ jéct to entry under the: timber- culture act, there’ now being: timber on a 
- the land.” : 
- Said allegation is held in the decision complained of to be a  antfficterit * 
‘@legation that there was timber Browne on the land at ‘the time of 7 
7 élaimant’s entry. 3 ee : 
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This principle of construction was adhered to in a subsequent deci- — 
sion of the Department in the case of Russell v. Haggin (18 L. D., 420), 

The charge in the affidavit of contest against. a desert land entry, 
which received departmental construction in the eccision above men- 
tioned, reads as follows: | : 


* That said land was entered by fraud in. the ieeution of said entry; that said land 

will produce native grasses sufficient in quantity, if unfed by grazing animals, to 

‘make an ordinary crop of hay in usual seasons; that, said land will produce with- | 

‘out irrigation, a crop of barley, potatoes, or ster agricultural oo in amount to 

make the cultivation reasonably rem unerative; etc. - ae 
It was ther ein held— 


‘The charge that. the land was entered: = tenia in rane eention of the sni 
should be read in connection with the allegations that the land will produce native 
#rasses, etc. and that it, will -produce, without irrigation, ‘a crop of barley, pota- 
toes, etc. If the affidavit is so construed, it is equivalent te a enerke of illegality 
in the entry, and is sufficient to warrant a contest. 
. From a comparison of the decisions: in the case at bar, and that: of | 
Russell v. Haggin, supra, it may be inferred that where an affidavit of 
contest contains an allegation as to a condition which exists. at the 
date of the contest, and which, from its very nature, if true, must also 
have existed at the day of the entry, said allegation will relate back 
and will be regarded in the same light as if the condition had been 
2 alleged to exist at the inception of the entry. ex 
- I can see no valid reason for a. departure from the doctrine arene | 


in said decisions. 


With reference to the ground in derendanta motion, that the evi: 


dence did not authorize the cancellation of his entry, it is only neces- . i 


_ Bary to say, that the judgments of the local officers and of your office, 
and. of the Department, concurred in holding that the evidence, as, 
disclosed by the record, shows that the land in controversy was not 
“ devoid of timber” within the meaning of the act. In sucha ease a 
motion for review will not be granted for insufficiency of evadanee, 
unless gross and manifest injustice has been done. 

The affidavits accompanying the motion for review, tending to show: 
that there was no timber upon the land at the time of defendant’s — 
entry, among which is the affidavit of defendant himself, who was not — 
introduced as a witness on the trial, are merely cumulative in their 
character, and for that reason will not be considered. Besides, no 
diligence is shown on the part of defendant, and no sufficient reason | 
‘is assigned for his failure to introduce said evidence on the trial before , 
the local officers. ae 2 
The motion | is therefore denied. 
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RAILROAD LAN DS—SECTION 8, AC- OF MARCH 2 2, 1889. 
‘SIPCHEN v. CYR ET AL. 


The act 5 of Mare 2, “1889, oliver a superior seit of gontination upon pre-emption . 
and homestead claims that fall within the letter of its terms, irrespective of notice, 
or any other fact or consideration whatever, save that the claim must be a bona 
' fide one, it must subsist ou the first day of May 1888, and. it must arise out of, 

’ or be asserted hy actual ri celia pe the land under color of ‘the laws of. the | 
United States. a4 ) 3 


- ne y Smith to the Commissioner of the Gener al Land Office Aug aa 
(de I. Hu) | see aa Pye 1894, oo . oe Gur ie M.) 


This dcntiavene: involves: the N BL 4 of the N E. 4 and lots 4, 5 and 6, 
of section 19, township 42 N,, range 35 W.., of the land district of 
Marquette, Michigain. - The land lies within the granted common. limits 
of the grant made. by act of Congress of June 3, 1856, in aid of the 
Ontonagon and State Line and the Mar quette and State Line Rail road 
_ Companies. | 

Joseph Le May, naib Forrest Bree Menzo Swart claim the NE.4 of 7 
the NE. 4, Charles Smith, Louis Gibson and Adam Schaible lot 6, aid | 
Louis D. Cyr lots 4 and. b, all by virtue of cash entries severally made 
at different dates in 1880, and ask for confirmation and issuance of patent 
under the third section of the act of March 2, 1889, 25 Statutes , p. 1008. 

. John G. Sipchen, claiming to have been an aotual occupant of the 
_ Jand under color of the homestead laws of the United States, on May 
1, 1888, asks for confirmation of his homestead . right thus a haa 
aad aK provided for in the act above cited. 

A hearing was had betore the register aud receiver to. determine. 
these conflicting claims, and these officers found for Sipchen. The 
decision of your ollice affirming thi eir action has been DrOuen, here on 
appeal. : 

While there is conflict in the testimony as to the ‘material matters of | 
. fact involved, a careful perusal of the massive record leaves scarcely 
a doubt that Sipchen settled on the Jand in the spring of 1888, and 


that on the first of May of that year he had made substantial improve- 


“ments thereon, and was occupying it with the view of acquiring it 
under the homestead laws, as ’ evidenced by his application filed on | 
. March 3, 1838. | 

The Coane for the cash sateen contend, nm ar rguendo, re it 
is not assigned as error‘in the appeal, that, inasmuch as Sipchen’s _ 
improvements are confined to lot 6, he can not be heard to claim lots 3 
and 4 and the NE. tof the NE. 4 which are ina different technical | 
quarter section, side Pooler v. Johuston, 13 L. D., 134. 


a4 If the question of notice of settlement entered as a feature or as. 
an element into controversies of this class, there is no doubt that the 


- doctrine of that case would control the one at bar. The statute, how- 
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ever, confers a superior right of confirmation upon pre-emption and ~ 
homestead claimants that fall within the letter of its terms, irrespec- 
tive of notice, or of any other fact or consideration whatsoever, save | 
that the claim must be a bona fide one, it must subsist on the first day — 
of May, 1888, and it must arise out of or be asserted by actual occu- 
pation of the land under color of the laws of the United States. Leg- 


“8 islation is not within the province of this Depar tment, and it can not, e 


_ therefore, insert new terms and conditions into the peers of -a statute | 
_ free of ambiguity and clear as to its meaning. 
- The decision of your office is affirmed. 


| PRE-EMPTION—SECOND FILING—TRANSMUTATION. 
BATTERS v. SHAFER. 


A pre- emption filing that is subsequent y chan ged to a homestead entry exhausts the 
pre-emptive right. 


Seeretare y Smith to the Commissioner of the General Land Office, ta 
(J. I. A.) ee dG, 1894. © et ot (dS. Ww. By) 


The above cause is hente me on appedl from your office decision of 
J anuary 31, 1893, in which was affirmed the decision of the local offic ers 
rejecting final proof of John Shafer, and holding his declaratory state- 
ment No, 245, for the S. 4 of the NW. 4-and the N. $ of the SW. 4 of 
Sec. 28, T..53 N., R. 3 W., in the Coeur @ Alene land district, Idaho, - 
for Bunce aon: . 

On September 22, 1890, said Shafer filed his pre-emption declaratory 
statement for the above described tract, alleging that he Beye on the © 
same August 28, 1490. 

On the 12th of October, 1891, Geers Batters, the Se mad 
homestead entry No. 214, for ne same tract. 

_ March 10, 1892, the defendant gave notice of his intention ie: sabi 
~ final proof in support of his claim, on April 20, te, before the register 
and receiver. — 

Ou said last mentioned date, Shafer sonoared with his witnesses, and 


submnitted final proof, and said: George Batters also appeared with wit- 


nesses, and by attorney, and protested against the allowance of Shafer’s — 
proof, He made no written protest, but made oral objection and pro- 
testation, and cross-examined witnesses, and offered rebutting evidence, 
as he had aright todo. Baker, et al. Vv. Bigs Us Gee L. D., 41); Houge v, 

| Tremain (2 L. D., 596). 

ot appeared from the evidence that Shafer filed pre-emption disci a. 
tory statement No. 2571 (Lewiston Series) on August 1, 1884, for the 
_§. dof the SE. 4 and the S. 4 of the SW. 4 of Sec. 28, T. 53 N., R. 3 W. 
April 21, 1887, he filed homestead entry No. 45 on the same tract, and 
on June 18, 1890, made final proof, and ReeOL ees final 1 certificate for the 
| saine, and receipt No. 50. 
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Tt was, saci doubtful upon . ihe testimony whether eee ane 


; : showed: settlement on the tract in question, but Iam relieved-of con: _ 


— siderin g¢ the question of fact, by the former admitted declaratory state- : 
- ment, followed by homestead entry, final proof and certificate. — 
" Section 2261, of the Revised Statutes, provides that— 


. “When a party has filed his declaration of intention to claim the benefit of ae | 


< ash _ provisions. for one tract of land, he shall not file, at any future time, a second decla- oe 
- -yation for another tract.. 


It is claimed by defendant that he- has not had, by his first fling, ae 
- the benefit of the pre-emption law, but the evidence shows that thisis 


not true, and itis quite a suggestive fact that on April 20,1892,the very | 
day when he was endeavoring to make final proof on his second: entry, 


following his second declarator ‘y statement, a patent issued upon the | 7 
a original claim for which declaratory statement was made August 1, 


1884, and homestead entry June 18, 1890. The original homestead: 

entr y was allowed without formal prossed aia for transmutation, but 

. it was treated as such, and credit was given Shafer for residence from : 
> the date of cielenione: 

- Under these circumstances, it must be held that said defendant had 


exhausted his pre-emption right previous to the initiation of the 


~ dlaim to the land in controversy in this cause, even though settle-. 


ment had been satisfactorily proven. Brooks v. Tobien (4 L. D., on se , 


- Lodd Knepple (5 L. D., 587); Bywater v. Hill, et al. aS L. D., ,13).- 
Your office decision i is therefore affirmed. | 


- AMENDMENT OF CASH ENTRY-SECTION 2372 RB. S. 


B. F, BYNUM ET AL. 3 


An application under section 2372 R.S8., for the amendment of ‘a cash sited uae he a “aie 


supported by the amidavat of the Saciaal purchaser or his. legal representative, 


Secretary Smith to the Coninnioner of the General Land Office, August 7 


on LHe) 18, 1894. oo GW) 


i | have scainiied the case sreseated by the appeal of B. Fr. Bynum. gos 


: and W. H. Hall, from your office decision of April 22, 1893, rejecting 
‘their aplication to amend cash entry No. 32201, made uly 26, 1860, 


for the NE. 4 of the NW. 4, and the SW. dof the NE. dof See. 11,7. 


= 4N., BR. 5 E., Huntsville land district, Alabama, SO as to have that por: | 


tion of said entry described as tlie Sw. 4 fof the NH. 4 4, changed, Soas. | 


7 to describe it as the N. 4 of the NW. 4 of the same sectibn: 


Said application to amend, was aude in March, 1893, by affidavit, . a —_ 


7 copy of the oe pore ee which. ig in the words and figures f fol- 
lowing: . : 


8 af fe 2 ee eg 
Rommel 27 aay 
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‘cian OF ALABAMA, 
Count) y of Jackson: 


W. H. Hall (assignee of Tames M,, aeceaned ») and Benjamin I’. Bynum, 


‘L. F. Knight and Benjamin F. Bynum ee sworn on oath, say that said Bynum, a 


are the saine persons who made graduation cash entry No. 32201, for the NE. 4 of the 
NW.i and the SW.; of the NE. 4 of Sec. 11, T.4 N., R.5 E. That said entry was a 
| mistake as to the SW. + of the NE. 4—that they intended to enter, and thought they — 
did enter the N.4 of the NW. + of said section, township and tange. That the mis- 
take, we suppose, was made by the scribe in writing down the numbers; that we 
have been paying taxes upon, and cultivating said N.} of the NW. 4, and claiming 
the same ever since. We have never claimed the SW.i of the NE.4, and further, 
that we have never sold the SW. } of the NE. 4, nor any of said land above men- 


tioned, and we desire ae our said. a | be ae to the N. ze of the NW. 2 and 


 paterited to us. 
Section 2372, United States Revised Statutes, outhoriaing amend. | 
ments of entries, provides, that: 


_ Where the certificate of the original purchaser has not been assigned, or his right 
in any way transferred, the purchaser, or in case of his death, the legal representatives, —— 
not being assignees, or transferees, may in any case, coming within the provisions of 
this section, file his own affidavit, etc. i 


- The record shows that this was a eraduation cash entry, jointly made, 
of the SW. 4 of the NE. 4, by James M. Bynum and Benjamin F. Bynum. 


It also shows in the caption of the affidavit hereinbefore set forth, that | 


said J ames M. Bynum, one of the original entrymen, is deceased, and » 
- that he was so deceased at the time of the making of this application. | 
_ The statute in terms required the affidavit of the original purchaser, 
-in support of the claim for amendment. There is, however, only the. . 
oath of Benjamin I’. Bynum, one:of the entrymen, who does not swear — 
that he is agent or representative of the deceased, James M. Bynum, 
whose “legal representative”, under the Sera is the only, ¢ one ue 


:. could be sworn in this behalf. 
As James M. Bynum could not make the necessary. affidavit, wader _ 


_ the statute, and his “personal representative” has not done so, neither. 
he nor his heirs nor representatives are here upon this record, asking | 

for the amendment sought by the application, nor-do they give any 

indication. that they desire it. It logically follows. that it is not yet 

shown that James M. Bynum, deceased, made any mistake in n the a | 

claimed to have been erroneously made. . 
-Your office decision, rejecting said application, is affirmed. 
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“RAILROAD LANDS—HOMESTEAD—COMMUTATION. 


HERBERT H., AUGUSTA. 


7 os homestead entry made under section 2, of the forfeiture act, of September 29, 1890. 


ean not be commuted until after a period of. fourteen months residence and cul-- 


; _ tivation from the date of entry, if such entry is made subsequently to > the pas- - 
. sage of the act of March 3, 1891, amending section 2301. R. 8. : 


Secretary Smith to the Commissioner of the General Land Ofte, eres a 


(J. iH.) _ 18, 18946 (A. B.) 


-~ This is an apneal from your office visu of. ‘April 1, 1893. ‘Said 

ie ae Gon held, substantially, that the entry of Augusta, for the SE. 4 qy 
Sec. 7, Tp. 48 N., R. 8 W., Ashland, Wisconsin, made on May 18, 1891, 

~ could sfét be commuted to cash ee until after fourteen Hionthe fron 7 


the date of entry, and instructed the local officers to require Augusta 
—. to furnish supplemental proof showing residence and cultivation for a_ 


ae period of fourteen months pea to May 1 13, 1891, the date of 
entry. 7 
| From this seein: nia was based. on the: 6th section: of the act of 
‘March 3, 1891, 26 Stat, 1095, Augusta has appealed to the Department. 
The inant savolveds is atin the conditional grant of May 5, 1864, to — 
| the State of Wisconsin to:aid in the construction of railroads, which 
vested finally in the Wisconsin Central pte Oa Company, for its une 
between Bayfield and Superior. vs : 
On September 29, 1890 (26 Stat., 496), the Goneras waieed an act to 
- forfeit certain lands theretofore granted for the purpose of aiding in . 
the construction of railroads. This .act forfeited all lands opposite the 
- unconstructed portions of said roads, and declared the same part of 
. the public domain, excepting, however, the ae of way and | station 
| grounds. The 2d section of this act provided: ea, ae : : 


. That all persons who, at the date of the passage of this act, are actual settlers in 
good faith on any of the lands hereby forfeited, and are otherwise qualified, on mak- 
ing due claim on said lands under the homestead law within ‘six mouths after the 
passage of this act, shall be entitled to a preference right to enter the same under _ 
the provisions of the homestead law and this act, and. shall be regarded as such | 
- actual settlers from the date of actual settlement or occupation ; and any person 
who has not heretofore had the benefit of the homestead or pre-emption law, or who 


has failed from any cause to perfect the title to a tract of land heretofore entered by - 


him under either of said laws, may make a second homestead entry under the pro- 
visions. of this act. The Seeretary. of the Interior shall make such rules aS will 
secure to such actual settlers these rights. | 
On January 16, 1891, the Commissioner of the’ Gees rand Office 
issued an order is the registers and receivers to publish i In a hewspaper | 
the fact that the lands designated by odd-numbers, included within the 

limits of the grant for the Wisconsin Central between Ashland and 


- Superior, and outside the fifteen mile indemnity limits of ‘both. the main. 


and branch lines of the Omaha Company, 


-.. have been restored, and that such lands will be opened to entry upon a ay to be 


fixed ‘by, you, not less than oy days from the date of the notice, with meeterence 7 
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Ti ight of en dy: aes the homestead laws, wi ithin six months after the passage of said 


act (September 29, 1890), to all persons who at the date of the passage of the act were 


actual settlers in good faith upon any of the lands restored, and are otherwise quali- 
fied . . . . ; thatthe provisions of the forfeiture act, in regard to actual settlers, — 
may have immediate application, I have, with the approval of the Hon. Secretary of 
the Interior, to direct that in the notice of restoration under the forfeiture there be 
inserted a notice to prior applicants for such Jands that such prior applications con- | 
_ fer upon them no right to the lands, and that upon the date set by you and men-. 
tioned in the notice, all lands included in the forfeiture will be open to entry under. 
the provisions of the forfeiture act, without regard to such applications, which. 


7 -applications shall be held to be rej fetta by said notice. 


Under the above mentioned instructions, the local office published: & 
notice, and the lands were opened to entry on February 23,1891. Just 
- prior to this date, however, Congress, on February 18, 1891, passed att, 
act extending the time within which those who were bona fide settlers 
on September 29, 1890, would ‘be entitled to a preference right to the 
same under the provisions of the homestead Jaw and this act,” to six — 
‘months from the date of the promulgation. by the Commniissioner of the _ 


| | General Land Office of the instructions to the officers of the local land: a 


offices for their direction in the disposition, of said lands. -A‘s the date 
- of the promulgation by the Commissioner was, as heretofore shown,, 
January 16,.1891, the act-extended the time until six months from that 
— date, excluding the day of its date, within wae this preference night. 
| could be exercised. __ 

On February 24, 1891, Math. W. Miller made homestead entry of the: 
—SE.4 4, See. 7, Tp. 48 N., R. 8 W., being a part of the forfeited Wiscon- . 
sin Central lands. On May 13, 1891, Miller filed.a relinquishment, and, 
Herbert H. Augusta, appellant ne made homestead entry. : 

‘In his affidavit to sustain his application, Augusta stated that he had. | 
made settlement on the Jand in question on July 17, 1888, and main- — 
tained said residence ever since that date. ; 

| On May 14, 1891, the day: after making homestead rn hits 


filed a notice in the local office that he intended making final proof of 


his claim on July 8, 1891. After due publication in a newspaper of his . 
intention as aforesaid, Augusta was allowed to make oe and pur: 
chase the land, receiving the usual certificate. _ : 

ee Gi passing upon this case, the Commissioner made the ‘lecision here- 
inbefore mentioned, the appeal from which brings the case here. 

The contention of attorney for Augusta is, that the forfeiture’ act 
gave a right to make homestead entry fmnitied iatoly after the passage of 
that act, and that as it was the delay of the Department which pre-- 
vented Aqeasts making entry, and not his own neglect, his entry made 


= May 13, 1891, should be considered as relating back to that time, and 


thus he ‘would not come within the provision of the act of March 3, 1891, 


. which restricted the time of making proof to fourteen sionbhiecatter 


entry; and that if: said entry were considered as made when Augusta | 
was: die to make it, that his proof as made J ay 8, 1891, was sufii- as 
cient. . ; | ; 
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| The objéction to this coutention is that it is not based on pee ae 
be considered a proper construction of the act of September 29,1890, 
of section: 2301 of the Revised Statutes, and of the act of March 3, 
1891. : 


In passing the forfeiture act Can gress coon that there were on a? ae 
sons ou these lands who, though there as trespassers, had in some 


cases made what were to them extensive improvements. It likewise 


.? recognized the fact that, as the act would throw the land open to settle. 
ment, these settlers would be subjected to conflicts from new comers. ae 
To prevent this, the preference right was given to actual settlers at 


the date of the act over new comers. But these new comers, in antici- 
pation of the passage’ of this act, were crowding on the lands already 


-. occupied by old settlers, knowing said old settlers were. trespassers. 7 


and could claim norights prior to the passage of theact. To add still . 
further protection to the old settlers, Congress declared that such actual 
_ settlers on the land at the passage of the act’should “be regarded as 
- such actual settlers from the date of actual settlement or occupation.” | 


The object of these words was not to give any rights as against the gov- i 7 ) 


- ernment, but to establish a criterion by which the rights: of settlers. 


should be determined as between themselves, just as the preference a, 
right determined the rights of settlers as against future entrymen. If | 
Congress had not made this provision that these persons should “ be - 


regarded as such actual settlers from the date of settlement or occupa-. 


- tion,” the thousands of persons who went on these lands just prior to 


~ the passage of this bill, in order to obtain its benefits, would have stood a 
on exactly the same footing as those who had been there three years, 
‘and it was to legalize this. long settlement, in order that the old settler — 


might be protected as against the: new comer, that. the words were 
used. It was applying the rule used in determining preference rights __ 


where on lands being surveyed two settlers are found on the same land. 


’ Here, the oldest settler is accorded the preference right, andin throw- | | 
_ing these forfeited lands ues the market cone applied this doc- 


; trine, in the act. 
This did not affect the relations existing between the. government: 


and settlers as to the time when the latter could make homestead = | 


entry. Congress left the time when these entries should be all owed to 
the discretion of the officers having such matters in charge. These — 


officers could not tell what lands were subject to entry until after exam- 


ination, and hence it was impossible to allow entries immediately. — 


Congress fully recognized a good reason for delay when it passed the 


act extending the time within which to exercise the preference right. 


| That act was passed in order that the necessary delay by the land office / a 


| should not defeat the preferenceright under the forfeiture act. ; 
_- ‘In the case under consideration there is nothing to show that’ 3 

| Augusta attempted to exert his preferenée right promptly. ‘The land 
- was open to entry on, February 23, 1891, yet Augusta did not make 
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entry until ve 13, 1891, no r did he. contest bie entry of Miller, which 
' remained on eer ae three months. Had Augusta made entry 
on February 23, he would.not now be restrained by the act of March’ 
‘ By 1891, relating: to the time of making final. proof. ‘Tt was his own. 
neglect which brings him. within its restrictions. | 

Section 2301 of the Revised Statutes is the revised form of ‘section S 
of the act of May 20, 1862 (12 Stat., 392), though there is no practical 
difference in the sections, sane none. in. their appicauon to the 
case under consideration. 
_ When these sections became ae the act of 1 May 14, 1880, had tot 
been passed, and a homestead. right could not be initiated except by 7 


entry; therefore the right to commute was confined to the homestead oe 


~ law as set out in section 2289, which. was practically the same as sec- 
. tion 1 in the act of May 20, 1862, 

- The act.of March 3, 1891, in, amending section 2301 of the Revised 
Statutes, says: — 


Nothing in this chapter shall be so eonetened: as to cecvone ally person who shal 
horeafter avail himself of the benefits of section 2289 from paying the minimum 
price for the quantity of laud so entered at any time after the st aa oe fourteen 
calendar months from the date of such entry, etc. 


Here is an express reference to one who. shall weal: himself of the i. 
benefits of section 2289.” This section 2289 provides for the initiation 
of a right by entry only. It has no reference to rights initiated any 
other way, and the -Congress, as if to enforce its intention, refers to 
land as *‘entered, ” and fixes the time from the date of such entry.” 

In view of this, it must be held that the provision of the act of March 
3, 1891, requiring fourteen months settlement and .cultivation ‘after’ 
entry, meant exactly what it said, and, therefore, the proof made 
by Augusta was premature, and the de iaie of your office is affirmed. 
Ex parte Francis A.. Lockwood, 16 L. D., 285; Hames V. ae ae 
Ds » 150. 2 


HOMESTEAD ENTE AY EES CLAIM. | 
| SMITH v. N OLAN. 


7 A departmental dediston awarding the stony of iene to a homestead claimant as 
; against a prior pre-emptor, and directing the suspension of the pre- emption 

entry to await the consummation of the homestead claim, does. not relieve the 
‘homesteader from the necessity of showing compliance with law during the time 
- prior to such decision where such question was not then taken into considera- 
tion. : 


7 Secretary. Smith to the Conimissioner. of the General Land ofive fous 
(SLA) oe. = 18, 1894. | cS (FW, Cs.) © 


ek have oniienea the appeal by John J, N olan fiom your office deci- 
sion of July 7, aie in the case of Patrick Smith v. John J. Nolan, | 
a One the SE. 4, Sec. 33, T. 102 N., BR. 57 aie, Mitchell land district, 
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; South Dakota, holding that the final proof tendered by Nolaw upon ne - . 


- homestead. entry covering the land before described. should ‘be rejected 


Se as and that patent should issue upon the entry by Smith to the same land. 


It appears that’ Patrick Smith on April 7, 1882, filed pre- -emption | 
declaratory statement’ for the land in question, alleging settlement. 
March 11, 1882, and that on March 13, 1882, John J. Nolan was per- 

3 initted to Take homestead entry for Hie. same land.’ 


On October 18, 1883, Smith made final proof and payment anaes his 


_ Alieupon whioh caer certificate was issued, and on the 20th. of the | 
_. Same month, he mortgaged the same.to the Edinburg American Land 


and Mortgage Company, Limited, which mortgage has never been sat- — 
| isfied. 
Nolan protested vance the acceptance of Smiths ‘oe and from, 
that time until the present there seems to. have been a constant litiga- 
_- tion between the par ties, a recitation of which i in detail ; is not necessary 
| to a consideration.of the rights of the par ties. | 

After several heari ‘ings had. to determine the Tos peehive rights of these 
parties, your office decision of February 10; 1886, held Smith’s cash 
entry for cancellation as illegal, for the reason that it appeared from 
the records of your office that he had made homestead entry for another 
tract prior to filing for the land in question, which was not formally 
- relinquished until April 21, 1884, which was subsequent to the submis- 
gion of his final proof ender his filing in question. 

‘From said decision Smith appealed to this DepARiients said appeal 
being considered in departmental decision of January 4, 1888, and your 
_ office decision was affirmed in so far as it awarded to Nolae the prior 

right to the land, but in view of Smith’s | good faith, and that he had 
made valuable impr ovements, his pre-emption entr y: was directed tobe: 
suspended “to await the. consummation of Nolan’s homestead entry 


and in case that it is allowed, Smith’s cash entry will be canceled.” 


A review of this decision was denied. March 1 1888. On September , 
i 2 1887, acting: under said direction; Nolau gave notice of his intention 
to make final proof under his homestead | entry on October 11, follow- 
ing, the same to be made before the clerk of the district court of Alex. 2. 

andria, Dakota. | 

Smith appeared and protested Lamina? fie: acceptance of Nolan’s 
proof.at the time of the offer of proof under said notice, and appearance | 
was also made by the mortgage company. Smith’s protest urged a 


| | superior right in himself to the land and also Nolan’s failure to comply — 


with the law. Nolan objected to the introduction of testimony relative 


‘to Smith’s prior rights in the premises and refused to submit himself a 


| and witnesses to his proof, to cross- exainination. | 
Upon the record as made. the local officers held that Nolan's proof - 
should be rejected, which was sustained by your office on appeal, and © 


the case was further prosecuted to this Departmeut, resulting in depart-_ “s 


— mental decision of August 12, 1891, which held that the previous deci- 


_ 
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sion of this Department (J: anuary 4, 1888 i disposed “of any question as 


to the conflicting fen of the parties and the same ‘las become res 
; adjudicata. “ie 

Upon the question as fe the raatiianay of Nolaw’s proof i he claimed; 
due to the misguidance of the local officers he had not made a fall 
showing) the case was remanded that a new day might be set for a héar- 
ing, after notice to both par ties, a at which they might make. any further 
ee desired in the pr emises. 

- [tis upon this order that the case is again before this Department. 

- From the record it appears that on- March 22, 1882, Nolan, with the — 
nid of his friends, built a small. shanty on the fend in question, about 
eight by nine feet in size, e eight foot front and. six foot back, with shed © 
roof. This shanty had a door-and window but no floor and was scan: 
tily furnished. He broke five acres, which were planted in. sod corn, 
the year that his entry was made, and in 1884 broke about five acres 
more. These are the only improvements that he seems to have made upon 
- the land prior to the year 1886. His residence upon the land for the four 
_ years following the date of his entry, seems to have consisted of occa- 


| ‘sional visits, the longest time spent upon the land being at the periods “ 
when the breaking was cultivated in the spring and harvested in ‘the 9 — 


fall, His excuse ‘for not living upon the land more continuously and | 
for not making better improvements was his poverty and that he was 


oe obliged: to work elsewhere in order to secure the means whereby to 


- defend himself in his rights to this land. Itis admitted, however, that. 


shortly after making. the entry i in question he Baeena at alotinan ~ | 


addition to the town of Alexandria, but claims that hé had to mortgage 

_. the same soon after waking the purchase to obtain money to defend his 
suits arising from his connection with this land. pity 

Due to the lack of attention in failing to improve and - ee his : 


house the same was blown over in the spring.of 1885, and although it 


was righted soon after, it was entirely destroyed by a storm in the fol: 
lowing winter and remained scattered on the ground for some time, 
until in February, 1886, he began the erection of.a new house in which 
he has resided with more regularity and increased his pao to the 
amount of between forty and fifty acres. a 
He seems to have spent a great part of the time prior to 1886 i in the 
town of Alexandria, distant between eight and nine. miles from the land 
_ in question and to have been interested in a carriage repair shop in said 
town. About ‘the time of building the second house in the spring of 


1886, he seems to have disposed of his possessions and belongings in ‘, 
the town of Alexandria and to have engaged, in. ‘the LOBrOveHicy? ne a 


cultivation-of the land in question. | 

The question therefore arises as to the effect of the Weparebentar: = 
decision of J anuary 4, 1888, upon the claim of Smith to. the land: in 
question. It is true that by that decision pes previous ents was 
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-_ held to wa the consummation of Nolan’s homestead entry, and in case Z? 
~ Nolan completed said entry, Smith’s cash entry was to be canceled. 
It could not have been intended by that decision to hold that Nolan : 
had complied with the law up to that date, for the case came before the 


Department upon Smith’s appeal from the decision of your office hold- ia 


ing his cash entry to be illegal. 


.No question as to Nolan’s cinta with law was s raised hy these. 4 


proceedings. 

When N olan offered proof Smith appear ed and pe oe ree the — 
| acceptance. of the same on the ground that Nolan had not complied _ 
with the law. Under the circumstances it seems to me that the only 


> effect of the departmental decision of January: 4, 1888, was to award — 


to Nolan under his entry made subsequently to Smith's settlement, 
priority of right, but from the very nature of the case it would seem 
that Nolan must be held to a strict account:in the matter of his com- - 
pliance with law and, if he were in default prior to 1886, that the same | 
might be taken advantage of by Smith, and that. as: between ue two 


. judgment must be in favor of Smith. : 4 


Upon the record made and before the local officers at the time. of | 


* their decision on February 2, 1892, they. held that Nolan’s residence 


- upon the tract from March, 1882, to March, 1886, was constructive in 


character, but as no attempt was made to question his compliance after | 7 


the building of his new. house in March, 1886, such latter compliance 
: warrants the acceptance of his final il proof ane the dismissal of smith’s 
; oe a . 
Your office. decision ena = fe om reversed the decision of the local © 


- officers and held that Nolan had not. acted in good faith in the matter | 
of his pretended residence. prior to 1886 and that his proof should | 


_ therefore be rejected and Smith’s. entry passed to patent. : 
Upon a careful review of the entire matter, I am clearly of. the - 
opinion that Nolan never established and maintained a bona fide resi- 
dence upon the land in question at any time prior to the’ building of , 
his second. house in March, 1886, and that whatever he did in the matter 
of an attempted eginglianee with the law, was a mere pretense for the 
purpose of continuing his asserted claim tothe land in question. Prior 
to this time Smith had fully complied with the pre-emption law, made 


-_ proof of the fact and payment for the land, and without attempting to 


disturb the previous adjudication of the Department as to the effect of — 
Smith’s outstanding uncanceled homestead entry at the time of his filing 
an offer of proof for the land in question, yet, by Nolan’s failure tocomply | 
with the law in good faith, for the period preceding the spring of 1886, 


he thereby forfeited his right in favor of Smith, and I therefore sustain 


- your decision, rejecting the proot tendered by Nolan and direct that 
his entry be: canceled and. that patent issue upon Smith’s cash muy. 


- covering this land. 
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‘DESERT LAND BNTRY—CONTEST—AMENDATORY ACT. . 
Boranp: v, PiGiany: 


The failure of a desert ecu who has made an entry de: the act of 1877, to | 
‘ advise the government, within the lifetime of such entry, of his intention to. 
accept the extended provisions of the amendatory act of 1891, leaves-said Sree | 
subject to contest as if said amendatory act had not been passed. ? | 
After the expiration of three years from. the date of the original entry, and silbse- 
_ quent to the intervention of an adverse claim or contest, ib ig too Gass to accept 
the option given by the amendatory: act. | 


Secretary Smith to the Commissioner oA the General Land Office; August 
(J. I. H.) | » = 318. 4894, ee Peg TOE WE.) 

I have considered the case of Thomas O. Boland against Samuel H. 
Bigland, involving. his desert-land entry, dated January 19,1889, for 
the S. 4 of Sec. 3, N. 4 of NW. 4, SE. 4 of the NW. 4, the NE. 4 and the 
NE. + of the SE. 4 of Sec. 10, T.16 §., R. 36 E., containing four bun- - 
dred and sixty acres of land, Independence land district, California. 

On the 20th of January, 1892, secre filed affidavit of contest — 
ging that Bigland: . a4 
has failed to irrigate and reclaim ine land embraced in said. entry, or any ei 
thereof, by conducting water thereon, within three years from the date of entry; 
that said tracts of land, and every part thereof, are now, more than three years from 
date of entry, in their original arid and unreclaimed anne ed unizrigated, 
-unoceupied, and unimproved. | : : 

A hearing was ordered and notice given, but Bigland did not appear. 
Boland appeared. and offered proof. The local officers recommended 
_ that the desert-land entry be cancelled. On appeal, your office reversed 
the judgment of the register. and receiver and dismissed. the contest; 
holding that the entryman, Bigland, has, under the provisions of the 
act of March 3, 1891, (26 Stat., 1093) four years to make final proof, and 
that, he is not required by aid act, or by the regulations of the land 
office, to indicate by affidavit, or otherwise, that he has elected to pro- _ 
ceed under said act before. the. expiration of the three years within 
which entrymen are cequee to perfect their entries under the act of 7 
March 3, 1877. | 3 | 
Ido not coneur with your sales in. this -eonsieustion of ie act of 
March 38, 1891, for the reason that the amendatory act (26 Stat., 1095) 
section 6, expressly provides that all. claims under the act of March Oy 
1877, are “ subject to the samie limitations, forfeitures and contests,” as 
if sata amendatory act had not been passed. This plain provision of — 
the act surely needs no explanation. It means simply what.it says. 
_ 'The-provision contained in said section that all claims under the act — 
of-March 3, 1877, “at.the option of the claimant, may be perfected and 
patented Sadet the provisions. of said act, as aionded by this act, so 
far as applicable,” implies acceptance or rejection within a definite ane ; 
In this tan acceptance must be manifested Due the entryman within _ 


cae >) DECISIONS RELATING TO THE: PUBLIC. LANDS. 


| the lift. time of the entry, under the law: in: fore ce , at. the t time it was | 
Iade. - A failure to accept such option. and to- advise the government 


— thereof, within the period of three years from date of entry, itis clear, | 


leaves the entry subject to contest, as if the amendatory act. had not 7 
. . been passed... Afterthe expiration of three years from date of entry, and 


| subsequent to the intervention of an adverse claim or contest, it is too 
late to accept. the option given by the amendatory act. 3 

The evidence: establishing the charges in the affidavit of contest, Big: 
land’s enty, should be cancelled. 7 7 


> ‘HOMESTEAD CONTEST—ACTS OF SETTLEMENT, 
| STRUTZ %, CRABB. 


ad 


: Digging a ine ales in. the ‘ground is net Sauk an act of settlement as will confer. 


_ priority of right.as against one who, without knowledge of such act, es - 


- makes settlement on the. land i in. good faith, 


Secretary Smith to the Conners of the General Land Office, hate | 
(LR) 2. 18,1896 (WY P.) 


mi have. annaides a the case of Herman Strutz °. Raber B. Cr abb, on : 


a : appeal of the latter from your office decision of March 11, 1892, holding - a 
- for cancellation his homestead entry of the NW. + of See. 11, T. 119 R. 


52, Watertown land district, South Dakota, niade cA oul 138, 1892, | ~ 
May 16, 1892, Herman Strate filed affidavit of contest, alleging settle- | 

ment ea 16, 1899, at fifteen minutes past 9 a. m., and that he followed | 

up his settlement by residence and valuable impr ovements. 


A hearing was had before the register and receiver, who sustained a 


the contest and recommended the cancellation of Crabb’s entry. ‘Entry- | 
man appealed. Your office affirmed their Judgment. ae now 
_ appeals to the Department. _ . 
[have read the testimony Gavétalty: ee, 8 aa 
Tf itis admitted that Crabb went upon the land in controversy on 
"the 15th day of April, 1892, and dug a hole thereon, about eighteen 
inches square and eight or ten inches deep, with the view of acquiring | 


title thereto, under the homestead law, the question arises, is itsuch 


an initial act of settlement as gives him priority of right to one who, - 
without knowled ge of such act, made bona age settlement subsequently, 
but before his entry. | | 

| I agree with your office that it is ; not. ie, “ot amet ¢ 
The Department in a long line of decisions, has eine ed to the rule 


‘ | ‘that to make a settlement, a person must go upon the land claimed, and — 


do some act connecting himself with the tract claimed, which is equiv- 
alent to an announcement of his intention to-claim the land, and from — 
‘which the public may have notice of his claim. Samuel M. Frank (2 | 
L. D., 628). In Seacord v Talbert (2 0. D. , 184), it was held that driv- 
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ing some stakes into. the ground to indicate a ‘site for a » house; in How- | _ 


den v. Piper (3 L. D. , 162) “picking” the ground. to the denth of. Six or 
eight.inches, and erectile two boards in the form of a cross, were not 
acts of settlement. See, also, Witter v. Rowe (3 L. D., 449) and Fuller | 
v, Clibon. (15 L. D., 231). In Hurt o. Giffin (17 L. D., 164), it was held — 
that as: between two claimants for Oklahoma lands, each of whom allege 
Settlement in the afternoon of the day on which the lands were opened 
to settlement, priority of right may be properly accorded to him. who 
first reached the tract and put-up a‘‘stake”, with the announcement 
of his claim thereon, when such initial act of settlement is duly followed | 
up. by the establishment of residence in good faith. . 

This case goes further than any: previous case, but I cannot think 
that a claimant who simply digs a small hole,. has performed an act 
which is a sufficient notice to the ppublic of an. intention to claim the 
land.. 

Lam therefore of opinion that Strate hee the better right to the land, 
and os jud gment of: your office is affirmed. 


REHEARING—NOTICE BY PUBLICATION. 
_'TYENSVOLD v. BELL. . 


A case should be remanded for a farther hearing where. judgment ‘by default is oe 


obtained against the entryman, and it is made to appear that the notice of con- — | 
test was served by publication and was not published in the newspaper 0 nearest =. 


_ the Jand, and that a meritorious defense exists. 


‘Beer etary Smith to the ‘Conunieatoner of the General Land Office, ors *, 
(1 HL) ve ; | 28, 1894: ae ft - ee 


This case comes béfore the Deecnet — reason of a writ of certi- 
orari granted June 9, 1893, at the instance of James D. Bell. | 
Jt seems that Bell mada dimbar culture entry on November 11, 1884, _ 

of the NW. 4 of Sec. 35, T. 32 N., R, 41 W., Valentine, Nebraska, land 
district. | 

On January 23, 1892, Ferdinand K. Tiensvold filed < an affidavit of con- . 
test, alleging that the anemia had failed to cultivate the ten acres 
during the year 1891, and had failed to plant seeds, trees or cuttings 
during the same year, and that the bre eaking heretofore done had gone 
back to weeds. 

Service was had on the defendant by publication, and the testimony 
was taken before a notary public. The defendant made default, and 
the judgment rendered by the local officers on March 9, 1892, pone ge en 
the charges made by the contestant. 7 - 

On June 16, 1892, the defendant forwarded to your office an applica- 
tion for rehearing; in which he alleged a compliance: with the law; that 
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: ‘is residence was in the State of. Nebraska, and his whereabouts could 


have been ascertained; that the notice‘of contest was published in the ei 


6 Rushville Standard, 2 a newspaper. printed. thirty miles from the. land ‘ | 
claimed 5 that it. should have been published i in the “ Gordon J ournal,” 
a paper published within ten miles of the Jand;. that he knew nothing = 


-about-the contest until long after the rendition: of the judgment. _ 
Your office; by letter,of J uly 20,.1892, overruled said motion, declared 
| the entry caneeled and. the;case. elesed. ‘but allowed defendant, twenty 
days in which to apply for a writ of certiorari. | | 
Said: application was duly made, but by reasoll: of ae fact that a. 
copy of your office decision did not accompany the application, the same 
was: denied, but it was held that the. statement of facts made by 
the entryman would indicate that it-had been canceled without the 
_entryman having beén afforded an opportunity to defend it, and if such 
an opportunity had been afforded him, he might have presptited a valid 
defense. :Your office was therefore directed to notify him to furnish 


| the Department with a copy of your said office decision, and serve the — 


application for certiorari on the opposite party, and. the euplcation: : 
would be further considered. - a 

All this seems to have been done, and on: a reconsideration of the . 
matter, your office was ordered by said letter of June 9, 1893, to trans- 


et mit the record to this Department for its consideration. 


The record is now before me. The contestant does not appear or 


refute in- any way the statements sworn to by the defendant and his . 


& -witnesses. — The defendant claims to have complied with.all the require- 
- ments of the law, and his statements are verified. He shows that liv- 


.. Ing in the immediate vicinity of the land was his agent, who had taken 


care of the land for several years, and that the agent knew of his 
whereabouts; that also others in the neighborhood where the land was 
situated knew that he lived at- Fremont, in the State of Nebraska. © 

_ In view of the fact that the publication notice was not made in the © 


-  pewspaper nearest: the Jand, and the strong showing made by the 


defendant of his compliance with the law, it seems to me that this case 
should be remanded: and he be allowed to put in his evidence, | | 
- Your office judgment, ther efore denying his motion for rehearing, is 
hereby reversed, and you will remand the case to the local officers. for 
their further action, in accordance with this opinion. 
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- EVIDENCE-NOYVICE OF TAKING. 
DALLAS 0. J ONES. 


; Objection to evidence, on the ground that it was not taken hefors the éficer iesins 


- nated in the notice, is properly overruled, where it appears | that on the day set | 
for hearing both parties were present in court, and at such_time the local officers 


_ named the officer before whom the evidenee should be taken, and that the. evi- 
‘dence was taken in accordance with said order. _ 


Secretary Smith 1 to. the Commissioner of the Cama Land 1 Office Mipust 
(ede ? plas He es cchey 1894, | 2 az GW. Thy. 


~The above cause is pefore me on ‘appeal from your office decision of 
| April 22, 1893, in which was affirmed the decision of the local. officers, 
sustaining the contest of timber ewture entry No. 757 4, which entry. 
was made by John Q. Jones, for the NE. 4 of Sec. 29, ‘T. 4 Si, , RK. 35 W., 
in Oberlin land district, Kansas, on February 24, 1890, 

Contest. was initiated by George C. Dallas. on. Sa he 16, 1892, 2, bY 
affidavit, in which he alleged that contestee: 


Wholly failed during the first year after making said entry, to plow, viene or onl: 
tivate the first five acres, or any portion of said described land. That said defendant - 
has performed no work of any kind since making said entry, or caused the same tobe 
-. done, and no work has been done on the above described tr act, since the tae of 
said entry, and said failure exists at this date. 


Hearing was set for April.15, 1892.. On said last mentioned: alates 


the parties to the above cause ‘appeatea at the local office, and made — 


| joint application (not stipulation) to have the cause adjourned to June 
19, and the testimony taken by John F. Price, clerk of the district - 
Sonre: but the register and receiver report that the case was continued, | 
| by agreement of the parties, to June 17, 1892, and that the local officers __ 
ordered that the testimony be taken before 8. W. Gaunt, a notary ~ 
public, at his office in Atwood, Kansas, on June 7, 1892. | 
At the time and place last mentioned, both partibs appeared: i in per- . 
son, and by their attorneys, and contestee objected to any testimony 
‘being taken before 8S. W. Gaunt aforesaid, for the reason that the notice 
of taking the same states that the testimony is to be taken before John 
fF, Price, clerk of the district court, of Rawlins nee Kansas. No 
notice, however, was produced. 
The officer before whom the ree was made, and by whom. the 
testimony was taken, reports that contestant introduced the original . 
letter from the local officers, continuing the above cause to June 17, 
| 1892, and ordering the ce of testimony before S.-W. Gaunt afore- 
said, on June 7, 1892; at 10 o’clock, a. m., and also post office registered 
| receipt, dated May 3, 1892, for a neriatened letter addressed to John Q. 
Jones, Upiana, Nebraska, and also. introduced an affidavit, made by 
George.C. Dallas, showing the mailing of. the letter for. which, the 
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receipt was shown, but these Paes are “not returned with 1 the oe 
a testimony. | | : 


The motion was then and: there overruled, and | testimony y was taken, 
‘on the part of the contestant alone. | 


- On June 17, 1892, the day to ation the: cause hed been continued, a 
the motion, in ‘the forint it was. made before the officer taking the aes 


mony, was not insisted on, but the register and receiver were asked to. 
| dismiss the case, for the reason that the evidence had not been taken 
by the officer before whom the notice acknowledged it would be taken. 
This was overruled, and I think properly so. The local officers had 
full jurisdiction by the appearance of both parties on the day named in 
~ the notice of contest, and on said day they ordered the testimony to be 
taken on June i, 1892, and designated S. W. Gaunt. as the person 
_ before whom it shoul: be produced, so that if their. report is true, made. 
- under their official oaths—and I must hold it so, In the absence of any — 
“sworn denial—the defendant had full notice of the time when, and the. ~ 
place. where, and the person by whom, the evidence would be taken, 
and his appearance before the officer designated, at the time fixed , cor- 


a ~- roborates it. 


It appears that : a notice was s sent to. the defonamits: ot ue takin g of : 


- said testimony, at a place different from the one he gave as his post | 


‘ office address at the time of his application, but no point is made upon 
_its non-reception, and no claim made of it, as a fact. I therefore hold - 
that the contestee had sufficient notice of the time and place of taking ~ 


- the testimony, and of the person before whom the same would be taken, 
But if the same had been. taken irregularly, it would scarcely Warrelmioy ee ose, 9 


- : the dismissal of the cause. . 


The evidence showed that no work whatever, of any kind, had been : - 
ae done upon any portion of the tract in question, from February 24, 1890, © 


to February 18, 1892, and there was no improvement. — 


I have no doubt: that the allegations of the affidavit of contest are 7 | . 


fully established, and your office decision i is therefore affirmed. 


— 
TONE: 


SWAMP GRANT-INDEMNITY CLAIM. 
LINN County, Iowa. 


The State will oe: be heard to say ‘that a decision « on a claim for swamp indemnity i is 

- rendered without due notice that the claim “would be adjudicated in its then 
 ‘eondition,” where said State has waived its claim to apart of the lands, and. 

repeatedly thereafter requested final action on the remainder. 

_ In determining a claim for swamp indemnity the Commissioner of the General Land 
- Office is the judge as to whether the evidence presented. constitutes “ due proof,” 
and where such evidence is not deemed. sufficient he is authorized to: order a 
re-examination in the field of the land for which indemnity i is claimed. | 


Where the field notes of survey do not show the tracts claimed to be swamp and: ee | 
overflowed, the burden of proof 3 is upon the Staite’ to show. such tracts to be of. ae 


the character granted. 


- DECISIONS RELATING TO THE PUBLIC LANDS. ~ 1 a. 


Where the State presents its claim upon evidence alleged by its agent to be of the = 


best and highest character obtainable, and such evidence, on investigation, is 
~ found murenevle, the case must rest on the record as mate | 


Seer etary Smith to the. Onesies of the Gener cob. Land oie, agua 
(SLA) se 29,1894. | (G0. B.) 


dt have considered the case arising upon the uppeal of the State of 
Iowa, from your office decision of December 19, 1892, in the matter of 
the claim of Linn county, through its authorized agent, Isaac R. Hitt, 


_. for. the purchase money received by the United States for certain lands 


sold after September 28, 1850, and prior to March 3, 1857, which lands 
are alleged to have been swamp and overflowed, within the true intent 
and meaning of the swamp land grant of September 28, 1850. 

The claim is on account of 1,027 tracts, equal to about: 40,750 acres, 
for which the government has. toorwed about $50,000, which amount is 
claimed by the county, under act of. March 2, 1856, and of March 3, 
1857 (10 Stat., 634, and 11 Stat., 251). 7 

‘The claim hae been: vectinated by three special agents: Rinat, by 


a Mr. W. C. Forry, in 1888. The county agents presented no ntoors to | 
_ him, and he made no report. IJt-was examined a second time by Agent 


J.B. Satterlee. He commenced his work February 5, 1890, and con- 
cluded it August 4, of that year, and submitted his report August 16, 
following. His findings were: | - yt ae 











Swamp lands -...-..-..-- pecuipeeedeh Petseet sep oaas 467 tracts or 18, 352. 68 acres; | : 
Agricultural lands.....-...-----. pene Res wemeeees 560 tracts | or 22, 397. 32 acres; 
Total examined....- Leecilee Sootee bs de ita tiara -1, 027 abi or 40, 750. 00 acres. : 


‘The county agent (Isaac R. Hitt) made - waiver of the tracts found by 
Agent Satterlee to be agricultural (560), and asked an accounting and: — 
- payment for the residue (467 tracts), amounting to the sum of $22,500. 
Satterlee reported that he first proceeded to obtain the names of the 
owners of the several tracts included in the indemnity list; also the 
names of well informed citizens in the various localities contiguous to 
the lands, who have for. a great length of time known the land. He- 
reported Linn county to be unlike any other part of lowa; that the — 
table lands of the Conny differ from the lands generally known, as table 
lands in that 3 | | . 
they abound in lands sufficiently dapensncdss ox’ sunken below the general, level to 
hold excessive rainfall, in view of the fact that they are pretty gener ‘ally underlaid 
with a solid clay sub-soil, and much ofthis iand is devoid of natural drainage and 
is very wet in wet seasons, andis never very dry land, though much of it is excellent 
soil, and a large portion of it is and has been for many years in successtul cultiva-_ 
tion; | : : 

that a large proportion of the lands” on his list is seuatad on ie 
_ “Divide between the Wapsipinicon and Cedar rivers, and is for the 

most part table land, rolling to some extent, but generally quite flat, 
with such depressions « as I have described ; u that his. Peport shows in | 
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Maen case not the pr esent status: alone, but the: een sonditieng of a | : 
each tract, so far as the same could be ascertained; that he kept the 


‘ deputy state agent, J.J. Novak, with him during his personal examina- 


- tion of the. tracts, ‘and we have agreed as far as practicable on the | 
spot as to the status of each tract, with a full understanding onthe | 


part of said deputy state agent as io what the facts were in each case ;” 
that at the close of the personal examination i in the field with the. said 
Novak, they compared results, and he thereupon procured Novak’s 
waiver of the right of the State “ on each and every tract found by me > 
to be dry,” and subsequently procured the waiver of Hon. I. R. Hitt, 
the state agent, as to the same dry list—in all five hundred and sixty : 
tracts; that at the close of his. examination, he required the ‘deputy 
— state agent (Novak) to take evidence on the tracts | ‘found by me to be - 
wet and not waived by him, and we did so proceed, and. did take such 
evidence in my presence.” that Novak closed his proofs of the wet 


character of four hundred and sixty-seven tracts “by me found to be 


of the character contemplated by the swamp land grant;” that he 
inquired into the character of the witnesses offered on the part of the 


- _ State, their means of knowledge and general competency to testify aS. 
to the original condition of ‘said. lands, and “found thein to be men of 


the highest personal character, as. well as possessed of the requisite ; 
~ general knowledge.” 
With his report, which contained a statement of the ae acter of each 


es tract, some reported ‘“ wet,” and some “dry,”. he also transmitted. four. 
hundred: and sixty-seven sheets-containing the evidence of witnesses, 


namely: Messrs. Fay, Pugh, Fee, Neighbors, Bontty, Shunka, Gunnison, 


Forrester and Rogers. | ‘This evidence was produced by Novak, the ‘ 
» A State agent, and: is that to which Satterlee referred in his report as 
_ being produced to prove the wet character of the land previously — 


examined by him and Novak, and found by such examination to be 
“wet.” Generally, two witnesses were examined for each: tract. — 

- On examination of this report, your office declined to accept the tes- 
timony submitted, and ordered another special exainination into the 


ES character of the claim and the testimony submitted. This examination 


was to be of the’ four hundred and sixty-seven . tracts reported “ wet,” 
and W, L. Reilly was directed to make the examination.. He apparently. 
engaged in that work from August, 1891, to January, 1892. During | 
this time he appears to have been alan a personal examination of 
the tracts reported “swamp”. by Agent. Satterlee, taking evidence of — 
witnesses as to some of those tracts and statements of the foriner wit- 
nesses’ who’ ‘testified before Satterlee at the instance o Novak, the: 
‘county agent. | 7 ee | 
On the motion of I. B. Kinkead, “OF. his city, my predecessor , on 
December. 1, 1892, deeming. ‘the best interests of the. government | 
require that. this claim‘ should proceed to: an early: determination,’ 
‘directed your office to he have such. action - taken. as: will Rompleve cs a 
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a ieeateatin already instituted, ” and without going ‘into ihe merits of 7 

_ the case, he further directed | your. office. to. “proceed. to the conclusion of . 
the business with, as little delay. as possible,” and then concluded with 7 
: the following. observations: | Ss hae 
I do not credit the assaults upon. the chief of the: swamp land division, who, IL 
think, has been earnest and just in the discharge of his duty. ‘The case has many - 
noticeable particulars—not the least among them being the extraordinary fee that 
is to be paid by this county for all that can be made for it over six thousand dol- 
lars, the methods. pursued at the examination, especially in cross-examining aged 
witnesses for hours at a time, in regard to a very small tract of. land, and the 
appearance of Mr. Satterlee, formerly. a } ae agent of the land office, among the 
claimant’s s attornoys or agents. ~ Wise 3 Allow no interference with any head. 
of a division in your bureau. | ; 


In pursuance of this order, and on December 19, 1392, your office | 
adjusted the claim, the State, through its agent, having filed a certifi- 
cate under the regulations of, September 19, 1891 (18 L. D.,.301), show- 
ing the claim then on file to be the complete aa final claim of the county a 
under the existing swamp land laws. 7 

. Upon the pending claim. of the 1,027 tracts, your office found: 
 - Ist. That 398 tracts (therein described). upon which proof was sub- _ 

| mitted by Agent Satterlee, were not swamp lands at date of the grant. —_ 

‘9d. That sixty-nine tracts (described), upon which proof has been 

submitted, appear prima facie to have been swamp lands. as 
3d. That 560 tracts (also described), upon which no proof was sub- 
mitted, and upon which the claiin of the county was formally waived, | 
were not swamp lands. 

_ As to the sixty-nine tracts, the field. notes aad other evidence showing | 
prima facie that the same.were probably swamp lands, your office - 
directed that the county agent be permitted to submit “new, proper — 
and sufficient Peeumneny a8 soon as an agent is assigned for onuty in 
Linn county. oe 

Your oifice rejected outaight the claim. tor indemnity as to. ‘all other s 
tracts. | 7 

From that judgment the ments: dhcien its agent, has appealed to 
this Department, and as grounds of error insist: | 

al That the decision appealed from was made without OHS to tie 
aot agent that the claim would be adjudicated in its then condition. | 

. That the investigation | in the field had not been er and 
a decision was rendered on an incomplete record. — | 
Oe That the decision is not: based upon legal and competent proof, 
but upon influences and presumptions, etc, 
Reliefs sought in the alternate, viz: | | 
That if, on review of the case, it should appear that the county has not. made 


_ out its case, a further investigation and examination into the merits of the claim be 
ordered, and a special agent be detailed to take further testimony in the field. 


It will be observed that of the 1 027 tracts claimed by the agents of 
the county as being he tle dl aim to. 560 of them was waived, and 
“AOE VOR 19-9 ) ) . oF 
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the eosae 467 tracts were reported by Agent Satterlee as” having 7 : 
inured to the State under the swamp land act,and having been, sold 


by the United States, the purchase price thereof ($22,500) was due 


the State under the acts of 1855 and 1857 (supra). By the State's : 


waiver of the 560 tracts, the -agent rested his case upon the showing 


: “wade by Satterlee, and on November 1, 1890, Agent Hitt requested: a : 
your office to take up the adjustment ccsvithin che next ten days”... ° 


- On November 14, 1890, Mr. Hitt again noes oe your office as to | 


; when the adjustment: aald be made. 


On January 19, 1891, Mr. Novak, the sub-agent, inquired as to what 
progress was in g ae in the advisement of theclaim. — “2 
— , On July 25, 1891, ex- Secretary of the Interior, Kirkwood,. at the. 
| instance of Mr. Novak, “as agent of Linn Co.” called ‘attention to the | 
| proof submitted, and deanested early action thereon. Doe 
On September 5 3, 1892, Jutee S. H. Fairall, one of the agents of the | 


_ county, wrote as follows: 


- The county demands as a matter of right that action be had. . . .. a 
authorities of the county, as well as myself, in the exercise of legal rights, again 


_ respectfully demand that the claim be taken up, acted upon, without further oe to 


and determined upon the facts and the law. 


On September 6, 1892, Hon. J. T. Hamilton, 1 M. C.. , called attention s 


to the claim, Saying: “The agents of the county. inform me that their 


 elaim is complete,” etc., and, finally, my predecessor, on the motion of a 
‘Mr. Kinkead, directed your office to “proceed to the conclusion of the “ 


- business with as little delay as possible.” 


It follows, therefore, that the agents of the county: can not sGagine -_ 


_ ently. complain that the decision appealed from “was. made without — 
-- notice to the county,” since repeated requests and even demands were oe = 
~. made that the matter be adjusted. . 


- Agent Satterlee made his report August 16, 1890; he submitted the 7 


same “trusting that it will be instrumental in accomplishin; g the desired | 
- adjustment on the Linn county, Iowa, list.” Of the 560 tracts, found 
by his personal examinations, in company with Agent Novak, to be dry, 


he secured, apparently, without any difficulty, a waiver of the county’s 
claim by its agents. The residue (467 tracts) found by him to be wet, 
he directed Agent Novak to produce the testimony to prove that ehieh os 
he had already found. There was apparently no difficulty perwcen a 


7 | them, and agreenients were easily reached. — 
Upon consideration of all the facts, and not satisfied with this epot. 


| your office, on August 15, 1891, directed Louis W. Reilly to “proceedto 
- | Cedar Rapids, Linn pour, Towa, to specially investigate the claim of 


-* the county,” further saying: ‘It is desired thata critical examination 


of the land and an investigation into the character and competency of 
' the witnesses who have testified as to its character be made to enable 
this office to make. a proper adjustment.” : 

This agent proceeded to make the examination as directed; but, ie . 


what appears as hereinafter described, he did not have the same co-opera- 
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= ‘tion aha! help from the sub- agent N ova ae wassaeconied Agent Satter- c a 


Jee; The agents of the county were very solicitous to have Satterlee’s 
‘ report accepted by your oftice, and. eed oe any further i inves- 


tigation by Agent Reilly. ee 
.. Of the 467 tracts reported. os wet, ” one Geor ge W. Fee testified as to ge 
3 886 of them. On.November 24,1891, he made: an affidavit before one 
_ . Dunbar, a notary public, stating that of the lands in six of the town-. 
-. Ships (describing them), reported to have been swamp, he never saw any = 
of them to know their boundaries and to examine them, “except when 
[rode by them in a buggy, with Mr. Novak and Mr. Morris N eighbors, 
on or about the fall of 1889, and that I was instructed to grade those _ 


lands on the test of tillable ‘plow lands for one. -half: or more than one-. — 


‘half of each tract;” that he saw the lands at a distance, as he rode 


along the road in a buggy; that he did not then know the boundaries _ 
of the tracts he testified to, outside of Tp. 86, R. 8, and some few tracts | 
in Tp. 86,R.7, “If Lt had been instructed that baie grass is considered 
a crop, as well as any of the cereals, J would not have given in as much 
land.as swampy in the year 1850 as I did. I testified that some tracts 
-were swampy that I did not see at the time I went around with Mr. 
Novak and Mr. Neighbors, but my understanding was that they joined 
Jand I had seen, and that they were like them.” © 


_. To nearly the same effect is an affidavit made by Morris N eighbors, 
: -who at the instance of Novak testified to 336 tracts. Tt appears that 
Fee and Neighbors together testified to 332 tracts. 

Witness E. B. Pugh, who testified as to the swampy sharacter of 
ninety-one tr acts, signed a written statement in the presence of H. B. 
Gott and Agent Reilly, practically to the same effect as the affidavit of 
Fee, further saying: “I do not now remember having looked. at lands 
in Marston Tp. Mr. Fry and I were advised, however, that the lands 
- we testified to at Cedar Rapids were the same that we had looked at 
about three or four years rer but I do x not know of my own knowledge 


<“e that they were.” 


‘Witness David 8. Fay, who testified as to ninety- one baat. made 3 a 
sworn statement, substantially to the same effect as did Witness Fee. 
He makes it clear that he had no personal knowledge whatever as TO 


the character of many of the tracts he had pr evenly sworn were _ a 


swamp. 

‘Mr. Hitt, agent for the saute and State, made an affidavit before 
Willis W. Hitt, notary public, Cook county, Illinois, on J uly 28, 1890, 
stating that the witnesses who testified to the character of ome lands : 
in support of the claim for indemnity 


are respectable and disinterested persons fully entitled to credit, and who, after dil- 
igent search, were found to be the most reliable, well informed witnesses having a — 


os _ personal and exact knowledge of the condition of the lands during a series of years 


a extending to or as near as possible to the date of the swamp grant (September 29, - 


:3 1850, ) that could. be found, and the reason why bompetent witnesses, haa ma | ar 
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“Geakiate kaswiedve of the lands at the date of the sw amp oats in, every case wietes | 
with presented, do. not testify - that. after due and diligent search, as aforesaid, | 
) they can not be. found. | 


Taking Mr. Hitt’s Gia conta as bein g true, diligent « ‘search failed to 


: | reyeal better witnesses than those presented. Jf the testimony of those — 
witnesses can. not. be received, they being. the ‘‘most reliable, well 


informed witnesses having a persona. and exact knowledge of the con- 


_. dition of the lands,” then it is manifest that, the claim. of the county ~~ 


can not be established. | 
Agent Reilly examined witnesses as to about thir ty tracts reported, : 
by Satterlee to be “wet.” 7 


The following will illustrate thé differe ence in ane: two eee reports: = : 
. Having examined the SE. 4 SE. 4 Sec. 19, Tp. 86, R. 7, Satterlee — 


reported that at least. twenty-two aCnes of it were wet aT on to be 
- worthless without drainage. Subsequently, and on J une 14,1880, Novak. 
introduced G. Ww. Fee and Morris Neighbors (above referred to): who, 
in the presence of Satterlee, gave their usual stereot yped statements, 
namely: that Fee was fifty-two. years old and a farmer; Neighbors was 
sixty-two and a farmer; that they knew the land from eanina tion and. 
observation; had examined the lines and had frequently seen the land. 
in various years and seasons; known it for forty years; that it. was 
‘ enclosed and about half cultivated and a ditch across it. from about 
the middle of. the east line to the middle of the south line, and not more 
than ten acres could be made to produce a crop of tame grass and hay 


_- without reclamation. “Tt is apungy one avout and ne drainage 


alone will reclaiin it.” | 

On January 23, 1892, witness A. D. RODHISOD appeared before 
Agent Reilly. and -sub- agent } Novak. He testified that he formerly — 
lived adjoining the land; first saw it in 1856; that it was all good 
land, except a piece of soa ah: When this witness was asked this 
question: «“ What. proportion of this tract was dry, and what propor-_ 
tion was marshy and wet, when you first knew it?” the notary makes 


. - this written statement: “Mr. Novak here interrupts the witness and © 
ie progress of the investigation to the amount of fifteen minutes; the | 
interruption is so boisterous that I went out fora peace officer.” The. 


witness, however, answered the question as follows: ‘ About thirty- 
five acres are dry and five acres are wet.” He. further testified that — 


the only drainage that had been made to the forty acres Was a small _ 
ditch through the slough (covering five acres), and that the whole 
_ forty is now dry; that the land is not affected by. overflows; that the 


surface of the land is rolling; that the. land in its natural state would | 
produce crops and was then all in grass. a 


As-to the SE. 4 SE. } of Sec. 5, T. 85, B. 7, Fee and Neighbors: 


again ‘testify, stating that Sentoen: acres ‘oaile be cultivated in its | 
— natural state—balance_ wet, spongy. and. ‘Swampy, and tile drainage - 
alone. will reclaim, it. : 


he 


‘ . = . 
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ee Satterlee reported the tract wet, eines “There. is no eae a 


. Jand on it at all, and OPN: twelve acres 8 safely ee A Sa tract — : 
: and @ wet one.” 
' As to this tract, witness i. R. anes testified before Agent Reilly, _ 


stating that he oe in the vicinity of the land all his life, and that 
thirty acres of the tract were dry, and all dry. enough for crops, and — 
not affected by overflow, and it would in its natural state produce | 
Crops of grass or al in a aieaeiy of years. 

As to the NE. 4 SW. 4 + of Sec. 33, T. 86, BR. 7, Satterlee reported it 
wet, and Fee cna. Neighbors swore that not more than six or seven 
acres of it could be cultivated without reclamation, and none of it had 
been reclaimed. | 

Thomas Wright, aged sige one years, testified before “Reilly ag to 
this tract, and stated that he had known the land since 1868 and had 
owned a farmed it; that the land is a black Joam, ‘except thirty - 
acres sand ridge, a has general fall to southwest, slough takes up about: 


ee twenty acres of it, but he had mowed the land with his mower, and it 


— would produce crops in its natural state in a money of years; use it” 
all for pasture—more than half dry. — 


Satterlee reported the SW. 4 SW. 4 4 of Sec. 33, Tr. 86, R. ie as ‘wet a 


a cece there “was a wide, iioop, well: worn. ditch thr ousli it. ” tom os 
Fee and Neighbors testified that none of it could be called dry land. 7 
. “Spongy >” drainage will reclaim it. 


_ As to this tract Wright also testified before Reilly, saying he owned te 


the tract; that thirty acres thereof were dry, and no artificial Ineans — 
had been: employed to change its character; that a slough of ten acres” 


was onit; land rolling; thirty acres in natural State would. eo "3 
| ow cropped to corn, oats, jie ete. | | 


Satterlee reported the NE. 4 SE. 4 1 See. 33, T. 86, R. (e as “ wet. ” Fee 
and Neighbors reported all be thirteen or four teen acres wet; - spon Be 
like basin;” ditch runs through it. | | 
aed “Wright testified before Reilly that he owned. ‘it, and knew it. since 
1868; that there was no ditch on Mt, and that all but five acres of it is 
dry. a8 
Satterlee reported that the NE. LNE. 4 Sec. 1, 2. 85, R. 8. as: wer and 
Fee and Neighbors: testified they had now ihe ind for forty years, 


and that all but fourteen acres of the tract Is wet, and must be reclaimed 5, 


to produce crops. 
. Reilly examined: Jacob. Thomas, age. seventy: -one years, and Ww. i. 
Martin, age fifty-one years, “Thomas had known this tract. forty years, 


and Martin saw it in-1854, and fr equently since. Both say landis.black 
: loam, and that from twenty: five to thirty. acres thereof were dry. and 2 


would produce crops without reclamation; land not affected by overflow. | 
As to the SE.4-SE. 4 Sec. 11, T. 85, RB. 8,. Satterlee reports it. wet). 


and the same witnesses, Fee and Nelahbora, say thirty acres thereof... - 


es are wet, spongy, etc. Jacob Thomas and George Ward testified before 
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= Reilly; 4 had Lniowti the land respectively, since 6 1852 and 1957 : iat 3 no : 
changes had been made by ditching, -etc., not affected by overflows . 


io land slopes. to south; no. sloughs or ponds, and from twenty- five to. a 


- thirty acres would i in catucal state produce buckwh eat and tame ee | 


when they first knew it. It is not wet or. spon gy. 


It is thus.seen that not only did the witnesses. pr odticed by Novak | 


oS (who swears “Ihave had almost the exclusive control of the manage- 


ment of and proceedings in said claim for the county, a) have no. per- 
sonal knowledge of many of the tracts concerning which they testified, 
but witnesses were produced. who knew. the lands for inany years, ana 
who swear that. many of the tracts repor ‘ted wet: by Satterlee and 
Novak’s. witnesses, were in fact agricultural lands at the date of the 
swamp land act, or soon thereafter. | : 7 | 
- A copy of a contract, certified by the Saniton of Linn Gus shows 


al agreement was has with J. J. Novak by which he was to receive oe 


thirty- five per cent of all Lindow oly received in excess of $6, 000° in| | 
| “money... | 3 | : 


Novak appears to have been the principal mover; and from the par- a : 
tial reports of Reilly, made at sundry times while in the county, Novak . 
- appears: to have given, that agent much trouble, resulting, finally, i, 


ce _Reilly’s. declining to proceed further “in the tnveRtgauion, owing: to a3 


on * Novak’s interference with his duties. 


~ Henry C. ‘Printy, the notary. who took the weuuthen. cenen : 


offered by Agent Reilly, made au affidavit sworn to before. George Bats, 


— Dunbar, a notary: public, on January 2, 1892, stating that on December _ 


21, 1891, J. J. Novak, the sub-agent, came to his office and stated that 
he (Novak) was interested 1 in the swamp land investigation which would a: 
| be held. before him (Printy): “That as such it could be quite an object ato 


ae for me not to note all the evidence; that 1 could do. quite well if Iwas 


et ot $0 disposed ; ;” that prior to Novak’s coming, and. on the. same day, one. _ 
we Whit Langsdale, of Center Point, caine to him, and said that: “ey could ree 

. get a good fee out of it; that it was not necessary for me to take down 7 
or note all the evidence of the witnesses; that there would be a man 1h ees 


to see me.” 
While Novak : seems to have objected serieudly to Reilly? Ss pivestigi. 


tion, he appears to have acquiesced in Agent Satterlee’s judgment. 

~ Satterlee determined for himself (but always i in company with Novak) 
what tracts were wet and what dry; he at once obtained waivers from 
Novak of the dry tracts, and those adjudged by him to be wet, he 
after wards required Novak to obtain the evidence of two respectable 


_ . witnesses to. swear such tracts were wet. This may account for Satter-_ 
 lee’s failure to cross-examine. Novak’s witnesses, for those witnesses — 
only swore to such -things in relation. to the tracts as had been id ee 


viously determined by Satterlee. | i 
‘It is manifest. that your office did right in refusing to accept his” 
| report, without farther investigation. : ee 


DECISIONS RELATING TO THE PUBLIC LANDS, —_ 1385. 


“Already eee agents - have joesaigened this om at an expense to 2 | 


the government of $3,774.26... 7 és 
The Commissioner of the General Land Office | ‘is: the fudge as to 
_ whether the evidence constitutes the “due proof” referred to in the 
2d section of the act of 1855, supra; and when the pr oof presented to 
him is not deemed sufficient, he is authorized to order a re-examination 
in the field of the land for which indemnity is claimed. Hardin 
County (lowa), 5 L. D., 236. | 

Itis conceded that the State has made its best ee and these ere 
have been found to be worthless, in the light. of the entire record. 

The field notes only show five of the four hundred and sixty-seven 
tracts to be swamp and overflowed lands. In such case the burden of 
proof is with the State to show that the greater part of each forty acre 
tract was of the description of lands granted, viz: “Swamp and over- 


—.. flowed lands made unfit: ther eby for cultivation.’ o Nita v. State of eee 


consin, 2 DD:, 385.0 

‘The are eae presented by the county ae prove the character of the 
land. practically may their own statements in HO AVAS: subsequently 
“made. | 


Phe. State’ has been giver wafull opportu nity £04 pr ove its claim; the evi. 3 
dence accompanying Agent Satterlee’s report, while upon its face appar-. 
ently satisfactory, is show. to be utterly worthless ; and, as Agent. 


. Hitt- made affidavit that the persons, ae testified “are the most relia- 


ble, well-informed: witnesses .°. , ~ that could be found,” and 
since “diligent search” failed to reveal better ones the case ; must rest 


- wpon the record already presented. 
As to the sixty-nine tracts which upon the showing sigae appear 


prima facie to be swalnp lands, you will permit the agents of the county 
to submit proper testimony ; and, with that end in view, you will, as 
soon as practicable, assign an agent of your office to be: present and 
cross-exainine such witnesses as may appear for the county. The agent 
should be instructed to report, facts, both from his own observations 
and from the testimony of credible witnesses, and, if, generally, in the 
adjudication of indemnity claims, interested. par ties at any stage of the 
proceedings attempt to interfere with the just and lawful acts of the 
government agents, upon the report of the agent, together with proofs 
of such conduct, you will withdraw such agent, and allow the claim to 
lie dormant until such time as ample é assurances are given that such 
practices will cease. | 
The decision aricalel from is affirmed. 
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iands ying W. ithin ional’ iudenidity jicits, not euels im the final adjustment 
-of the grant, nor selected on behalf of the same, but sold.as a part. of said grant. 

to purchasers in good faith, are of the char acter * subj ect to purchase under sec-. ° 
tion D, act of Mareh 3B; 1887. 


a Secretary Smith to the Commissioner of the ‘Coe al Land Office, ‘Sep- | 
- (J. 1. B.) - k tember 5, 1894. rn ae (PB. J.C.) 


. This case comes. before the Depar tment on the appeals of K. A. Pier ce 
an a large number of other settlers upon the land involved, from your — 
Office decisions of October 3, and November 2, 1892, wherein your office 
, affirmed the action of the rogister and- receiver in accepting the proof — 
and allowing entry to be made under section 5 of the act of March 3, — 
1887 (24 Stat., 556), by the Musser- Sauntry Land, Logging and Manu. - 
facturing Company, of the land involved, and others, in the Ashland, | 
Wisconsin, land district. 
The status of the lands itivolved has been frequently passed upon by 
this Department (see 6 L. D., 195; 10 L. D., 63; 11 L. D., 608; 11 L. D., 
615; 12 L. D., 259, and ther Be that tent be cited); ia noting | 
is disclosed in the présent case to induce a change of the rulings in that 
behalf heretofore made. It-is sufficient now to say that the lauds were 
within the indemnity limits of the Chicago, St. Paul, Minneapolis and 
Omaha Railroad Company, under the grants made to the State of 
Wisconsin by the acts of June 3, 1856 (11 Stat., 20), and of May 5, 1864 
(13 Stat., 66); upon the final adjustment of those grants, not being 
needed tier efor, they were restored to the public domain, by executive 
order, on ‘November 9, 1891 (see Newell v. Hussey, 16 L. D., 302). In 
1883 ecloobions of the lands in. question as indemnity lands, with the 
‘fees therefor; were presented by the Omaha Company, and accepted by 
the local officers, but no list, specifying the losses, or bases for the 
selections, was filed. The selections then made, so far as the par ticular 
' lands here’ involved are concerned, were not approved by the Land 
Department, but prior to 1884, the State of ‘Wisconsin patented them — 
to said company, as inuring to. it under the grants. Afterwards, in 
1885, the Omaha Company; for a valuable consider ation, sold and con-. 
veyed theni, by warranty deed, to F, ‘Weyerliause rand associates, all 


-of whom were citizens of the United States. In 1886 Weyerhauser and 


his original associates, with one exception, organized, under the laws — 


of Jowa, the Musser- Sauntry. Company-tor the: -purpose. ‘of: conducting °° 


the timber business upon these and such other lands as might be pur-. 


chased. Upon its organization, Weyerhauser and his associates con-- 


_ veyed the lands in question to that company, which is now here seek- 
ing to purchase and enter the lands under, section 5 of the act of 1887. - | 

- The diseassion in this. case, both oral and by brief, has taken a wide 
range ‘but it seems to me ‘thes there are only two questions, arising) = 
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upon the record, necessary for me to reer these are, (1) whether the 
Tands in spacouer ‘sy are of the character winch may be purch ased under 
| ‘the adjustment act of 1887, and (2) whether the applicant. company, 
i being a. corporation, may alee said purchase. All other questions 


presented by counsel have been heretofore fully considered and deter- | 


mined, and no good reason 1S. seen for ee the conclusions then 
reached. : | 

As to the first question, it is insisted, in substance, that in order oS 
support a. sale and purchase, under.the fifth section, the land must have 


been: sold and bought under “a claim” of right'by the grantee com- | 


pany; that claim to lands within indemnity limits of a railroad grant 
can only be made by proper selections, by the grantee compaly, accom- 


‘panied by a designation of losses, as bases for the selections; and that - me 


— even then the selection must be approved by the Secretary in order to 
vest any claim in the railroad company; and that in the absence of such — 
selections having been made by the Omaha Company, it had no more 
“claim” to the lands inside than to those outside of the indem nity limits. — 
This seems to me to be a most narrow aml technical view to hold in 
regard to a remedial statute. 


A complete answer to that portiou of the contention, which holds . - 


that the selection of the company must be approved by the Secretary — 
of ‘the Interior before a purchaser will be protected, is to be. found 
in the opinion of Attorney- General Garland, in 6 L. D., on the proper 
construction of the act of 1887, On page O75, in answer to the direct 
question, le says: | - 2° 4 = 
That the selection sold by the railroad company shall have been approv ed, is not : 
7 required by the fifth section, nor that it shall have been patented. _ 
- His opinion was not asked as to whether proper selection was neces- = 
sary, and therefore he expressed no direct opinion as to that proposi-— | 


- tion, but whilst stating the scope and purpose of the law, he is careful . 


not to say that proper selection or any selection by the grantee com- 
pany is’a necessary prerequisite to the exercise of the pre-emptive right 
accorded to its vendee. And from the tenor of his opinion, as [read _ 
-and understand it, he could not have consistently said that Selection | 
was necessary. : | yee 
He first holds that the worc re “ ene as used in the ‘aet must have 

4 necessarily included lands within both the primary and indemnity lim- 
~ its. In connection with several reasons for us view, he argues : 
that— fet 


The wrong done the settler whe in good faith shall have purchased lands of: the 

riilroad - company,.to: which the. company by the adjustment is shown to have no 
~ legal right, is identical whether the purchases are in the indemnity or primary lim- 
its. The hardship he may be subjected to by loss of his land, improvements-and — 
labor, is the same in either case. The whole scope of the law, from the second to 


_ the sixth section inclusive, is remedial. Its intent is to relieve from loss settlers and 
bora fille pureliasers who, iioueb the wrong’ ful disposition of the lauds in the grants - | 


‘by the. officers of the government, or by~-the railroads, have lost’ their: tights or 
acquired equities, which in Justice: should be. recognized. > ee 
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| After atating that the ‘‘ selection sold ” need not be Aooroeel or. pat- : 
: ented, as quoted, the Attorney-General. proceeds to say that the only: | 


eS requisites established by the statute “to entitle those wronged to its | 


benefit,” are that they shall be citizens or have declared their inten- 


~~ tion to become such; that the land “shall have been sold to them bya ~ 
- railroad company as a part of its grant;” that the lands have not — 
been conveyed to or for the use of the company; that the lands are of | 
:. the numbered sections prescribed in the grant and coterminous: with 


= constructed parts of. the road, and that the purchasers shall have % 


- bought. in good faith. Continuing, SO as, aera to emphasize Go ot 
= es’ views, it is said— 


It was not intended to limit the redress +6 cases in hich the raiteoad could tight- 
fully have sold the lands... The. whole remedial part of the law was. passed with a” 


- recognition of the fact that the railroad: companies had sold lands to which they had — - 
no just claim. The fifth section expressly refers to such lands as had been sold, — 
which had not been conveyed ‘¢to or for the nse of such comptes.” It isnot 
. required. that the sale by the railroad companies shall have been made i in- good. faith; = 
but only. that, the purchaser. shall have bough in good faith. That it. was sold under nae 
a claim of the grant to another in good faith i is-the ground of his. equity. - 


The provision. that-the lands sold shall: be of: those “ scolded: de from 


- the operation of the grant,” is not. specified.as-one of the requisites by ae 
the Attorney-General, because he, seems to-have considered-it as:a 
_ corollary to. the other conditions, describing “Jands not. conveyed. to. or a 
for the use of such.company.” That this was his view Ais. ee a _ 


think, by the text of the last quotation from his opinion. | | 
“But independent of: this, I think unselected indemnity leads’ come 


fairly. within the class, described in the act, which are “ ‘for any reason i Gee 


excepted from the operation of the grant. uf | 
Unquestionably the indemnity limits. are fidlnded in the eon “ 


t grant” as used in the fifth and other sections of the act. This must 


be so, for if the company does not obtain its right to indemnity lands 3 
‘by the grant, such right is not obtained at all. us 

“ These. lands then being within the grant and subject, in fete ace: : 
to its operation, equally witl: other indemnity lands, were not selected 


for the all sufficient reason that they were not needed to satisfy — _ 


| the grant. This failure to select practically, and most effectually, 
“ pena ial said tracts from the operation of the grant. : | 


In the adjustment of railroad grants it is well settled that all selec- 7 - 
tions. are to be made of the nearest undisposed of sections, Oe: v. ae 
. Railroad Company, 104 U. S., 331.) | 2, 


_- Under the act of June 3, 1856 (LL Stat., 20), making the grant t0 7 
e this conmipany, it is specifically required that. the indemnity selections | 


he shall be taken from the alternate sections * nearest to the. tier of ae 


bed granted sections. . In:following:the above rule, the grant. was satisfied ss 


by the selection of the nearest sections, while those. more. remote, not: 
_ being needed, were thus ‘excepted ” from the operation of the grant. a 
Not to so hold in. this case, it seems to me, would be to come within 
the maxim which says—* Qui haeret in litera, haeret im cortice.” in. : 
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At seems to: me very clear, that the present case comes within: the: = - 
letter of the statute, and win its. spirit aS. expoundes by the Attor- i: 


- -ney-General. : 
The lands are within the limits: of the erant; of the seonione ae | 


which it is prescribed indeminity may be selected:. are coterminous © - 7 
with the constructed portion of the road; excepted from the grant; 
were not conveyed to or for the use of the company, and cunquestion- _ 


ably. must have been sold by the railroad company. as: part of its grant, — 


for certainly it did not set up any. claim to- them otherwi ise than a8. = 


— growing out of the grant. : = 
If the lands were purchased in good faith under. a ‘Gaim, Sieihien 

| rightful or wrongful, asserted or dormant, inchoate or complete, the | 

equity is established and the statute will operate if the other. requi- _ 
sites exist. - 
Vast bodies of land, along ane nines of. Parente a for very many | 


_years been in a state of reservation, withdrawn by the executive from. 
- sale and entry, under settlement laws, for- the put pose of protecting = 
and effectuating the claim or right, or whatever it. may be ter med, of ia 

_ the railroad companies under their grants. This claim or right of the = 
companies to lands within indemnity limits, inchoate, remote,. contin- 


gent and latent as it was known to be, was re regarded as so substan- 


tial and important that the executive deemed it to be its duty toextend - 


its protecting arm over it, and to prohibit all citizens from seeking in 


- any way to interfere with it. With the swelling tide of our population 7? 


and the gradual absorption of other portions of the public domain, the. 


reserved lands were more ‘and more sought after. Those seeking to © _ 


‘make homes upon them, on application at the local land offices,. were 


- told the lands could not be entered nor bought, because they were 


‘within railroad limits,” ‘reserved for the railroads.” What so natu- 
ral as that the applicants should turn to the railroad company and seek - 
to purchase from it? They had been refused by the government offi- 
cers, but met with no such rebuff by those of the companies, who, 


“claiming the earth,” readily miade sale to the home-seekers, caring for — | 


their money, and not very particular-as to the validity of the right or 
_ title to the land sold. Thousands of such cases exist, and Congress, | 


~ well aware of their existence, passed the act of 1887, by which it was) 


sought and intended to protect such unwary bat innocent purchasers. 


What difference can it possibly make to the government whether the ae - 


_ company had formally, by selection, asserted its claim to the particular — 
tract? . It had some sort of a diet a claim which, in fact, is regarded 
by the government as so superior ms the right of the home- sober under 
the ‘settlement laws that he is prohibited from exercising that right | 


» . until-the.claim of.the railroad.company.is.satisfied. ..This:is proven by... oe 


the withdrawal; and it does not become the Land Department to deny 
the existence and potency of that claim. It is not necessary that it 
_ Should be a legal or valid one.. It is sufficient if it be colorable. But - 
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if there be such ¢ a lain. it is sufficient, and the fact of dale shows i in this 
case that there was such a claim, ae is not the policy of the govern- 


pg ment to throw obstacles in the way of the settlement and improvement — 


of these lands. Then why refuse to recognize a sale made prior to 
selection? What is to be gained by it? It was not possible under the’ 


decisions of the supreme court that settlement and improvement of 
 Jands within railroad limits should have beeti made during their with- 


drawal. That tribunal says in the Riley v. Wells case, that such settle-. 
‘ment is null and void and no rights can be acquired thereby. Why 
should those who had been led to purchase from the company, because 
of the recognition of its rig hts by the gover nment, now be enor’ and. 
| deprived of the fruits of their labor? ; fe 
‘Much more might be atlded, but enough has been said to show my 
conviction that the statute covers the case. 
I therefore hold that the lands in’ controversy are of the character | 
which may be purchased under section 5 of the act of 1887. - 
‘As tothe other question, whether the applicant company, being a 
_ corporation, is a citizen of the United States, and authorized to pur- | 


chase, within the purview of: said section and act, it may be said that — | 
itis not necessary to decide it, in this case, because the record shows _ 


that Weyerhauser and his species who ‘bought the lands‘from the : 


_. Omaha Company, are all angestion bly citizens of the United States, | 
and as such’ nome clearly within the purview, the letter and spirit of | ce 
said: section as to the class who are authorized to purchase and theevi-- > 


dence in the case, in my opinion, clearly establishes their good faith in 
- behalf. So that the case might rest upon these facts. . | a. 
-’ But counsel for appellants pressed the point with inneh persistence 
that the Musser-Sauntry Company, being a corporation, is incompetent 


for want of citizenship of the United States, to make entry of the — | 


 Jands. For answer to this contention, reference is made to the cases of ° 
‘Dailey v. Michigan Land and Tron Company, and of Telford »v. Key- 


~ gtone Lumber. Company, on review, this day decided, wherein the — 


7 question is directly in issue, is discussed, and decided affirm atively. 
Botertaibing these Tene) your judgment is affirmed. : 
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. A contract of sale. by .a railroad company conveying the right to cut and se 
within a specified time, the pine timber standing and being on certain land; is a 
sale of an interest in the land, and entitles the purchaser thereunder ” punaee 
‘said land of the government under section 5, act of March 8, 1887. - | 


A corporation, or ganized under the laws of a State or of the United States, that has 3 | 
purchased in: good faith lands sold as part ofa railroad grant, is entitled: as a 
es “citizen” to perfect its title to said land under saci 5 of said act. . 


Seoretar: y Smith to the Commissioner of Oe Been Land Office, ‘Septem: Oh 
(J. 1.) ; ber 5, 1894. - ot . (BW) 


Plaintiffs in the case of Telford et dil. ». ‘Keystone Lumber Company | 
present a motion for review of departmental, decision in said case, (18 | 
L. D., 176). 3 
_ Inorder that the relevancy of the question pr ere iharein may be 
apparent, it.is necessary to recite some of the facts upon which said 
decision is predicated. 

Certain lanis in the Ashland district, State of Wisconsin, within 7 
- the indemnity limits of the grant of June 3, 1856, (11 Stat., 20), to. said 
_ State, to aid in the construction of the Ghicieo: St, Paul, Minneapolis : 
and Omaha Railway, (Bayfield Branch) were also within the place. 
limits of the grant -of May 5, 1864,’ (13 Stat., 66) to aid in the con. 
struction of the Wisconsin Central Railroad. hoe, 

In May, 1885, the: Wisconsin Central. Railroad Company sold. to the 
Superior ie enber Company the standing pine timber on. said lands, . 
and such interest as passed. by said: conveyance, was transferred to 
the Keystone Lumber Company in 1889. | 
. In January, 1890, it was determined in the case of the Wisconsin. 


- Central Railroad Company, (10 L. D., 63), that.said lands did not pass - 


under the grant of 1864, because mrevionsly withdrawi for the benefit | 
of the Omaha Company, : whereupon. the Keystone Lumber. Company; 
in January, 1891, applied to purchase said lands under, the provisions. 
of section. 5, act of March 8, 1887, (24 Stat., 556). * cn 
Against this. application the plaintiffs, auc settled upon the lands ) 
in the latter part of 1890, and the early part of 1891, entered a protest, 
_averring that there was no > right in the company to purchase under Said o 
act of 1887. | | a 
The lands in. contr oversy were formally opened to. settlement in. 

November, 1891. 


Applying the act of 1887 to the facts just enumerated, ‘the Depart- 74 


ment, in the decision: under review, held that. the. application of the : 
Keystone Lumber Company should be allowed. _ 3 3 a 
Before considerin 1g the. question. Presented 1 inthe motion for review,, ae: 
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| = J notice the eacond ground of the. motion to dismiss the motion m for A, : 
8 ak review, ‘which reads as. follows: 7 Li gieg ga Pe 


| - Because, as. protestants only, Telford etal, are not entitled to make such motion, weet 
| 2 not to have the same considered, | | , a 


7 ‘To support of. their motion to dismiss, counsel for defendant cited the | 
_ ‘ease reported in 6 Copp’s Land Owner, page 52, and in 2 L, D., 361. 


_ ». Ido not think the ground well taken, inasmuch as the cases cited are ea. t 
ag not similar to: the one at bar. . —< 
7 It.has been. decided. by the Depacunent that protestants have a right a 7 
A to clear.the récord as to public lands, for the purpose of’ making entry. 
- thereon, and to do-that they have a. right to show the disqualification ef 


of applicants, or their non- oma with law. See Morey v Walsh | 
(13 L. D., 507); also (16 L, D., 532). a : PS a 
— As to the motion for review, there i is no question. nbesented which’ was: 
not thoroughly considered i in the decision complained of, except whatis _ 
substantially embr aced i in the first ground of. error, to wit, that the act. 
of Congress relied upon by the Keystone Lumber Company, does not 
confer the right of purchase, upon a corporation aggregate. - | 
The sixth ground of error. embodied in plaintiffs’ mOUon, reads as 
follows: | rey eee : 7 . 
Error £6 cals that the. Wisconsin Central i hallway Bonney: as ‘the: reversioner 
under the lease or license, or grant of an interest limited to a term of years, should 
have the lands confirmed to it by patent, certifying and conveying the land to the ° 
transferee of such license, or lease. or grant of an interest, expressly limited :to the 
right for a term of years “‘to cit and remove” the timber only, and in which agree- 
ment it is expressly: stipulated that “time is the essence of the. contract”, and 
wherein judicial declaration for ‘recovery, Or decree. of forfeiture for breach of cove- 
nant, is expressly waived. tr a3 . 
In support of the contention piedleatea’ upon this ground, counsel | 
for plaintiffs submit the following propositions: | 
_, Agrant of all the pine timber would be a corporeal hereditament, anda an interest 
in the land. | 
7." grant of the whole t use S08 the pine Huber. with no limit to the graiiibed right, 


| but his own will, would bea grant of the timber itself, and be a corporeal heredit- — | 


-ament, and therefore an. interest in the land. (Caldwell v. Fulton, 31, Pa., 475). 
A grant of the right to cut and remove all the pine timber, with the enjoyment of 


| the: right conditioned or limited in any manner, is not a corporeal hereditament. 


\ _ (Marble Company »v. Ripley ; ; Lor Mountjoy’ S Case, 4 Leonard, 147; Caldwell v. Ful- 
ton, 31 Pa., 475.) | : 


+The question presented, was. pooner a) by t the Dépattiient in the — 
decision under review, but inasmuch as counsel insist that the author- — 


- ties cited in the decision under review, do not support the legal prop- = 


- osition therein announced, some of those authorities are herein. referred 
; ‘to, more at length. | 7 
In the case of Strasson 0. Montgomery, scnetied? in 32 Wisconsin, | 


- ‘ page 52, the plaintiff sued the defendant, charging that the defendant ho 


broke andl entered into the enclosure of the plaintiff, and cut down and - 


4 ; carried away certain trees and timber therefrom, to the comes of the see, 
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oe plaintitt ete. Both the plaintiff and defendant held under deeds from ed 

- one Gleason. The defendant held under an instrumentin writing, in. 

which Gleason sold and conveyed unto one White, all the trees and. 
timbet of every kind growing and being upon said premises, said. 


instrument containing the proviso: “That the said party of the 
second part shall take all of said trees and timber off of said lands, — 


within four years from this date.” The plaintiff held under a convey- 
_ anee in. fee of a subsequent date. It was material in this case to 
7 determine whether the deed of defendant conveyed title to real REOD: 
erty, in construing which, the court Says: 


Standing timber, like a fence, is part of the realty. If the plaintiff was the owner : 
of the timber i in controversy, he owned it as a part of his land. Ifthe defendant | 
was the owner thereof, he owned it by virtue of a conveyance from Gleason to — 
White, which was a conveyance of an interest in the land. Hence, although it is 
conceded that the plaintiff owns the soil, yet the dispute concerning the title to the 

standing timber, raises the question of title to real property. 


_ Again, in the case of Goldenv. Glock (87 Wisconsin, 118), the court 
- construes an instrument. conveying title to timber to be rinioyed within 
a certain time. The instrument. before the court was a deed to the 
timber standing, lying, or being upon certain premises, containing the 
- following clause: “It isagreed and insisted . . . thatthe timber on. 
the south half of the (premises described) shall be-removed within one 
year from the date hereof, and the balance within two years.” In con- 
‘struing this instrument, the court says that “the bill ofsale or deed 
to the parties under whom the plaintiff claims, undoubtedly transferred 
an interest in the land,” citing Strasson v. Montgomery (32 Wis., 52) 3 
Young 0» Lego (36 Wis., 394); Daniels v. Bailey (43 Wis., 566), _ 
_. Inthe case of Henry Ww. Williams v. J. H. Flood et, al. (63 Mich., 487), 
~ it was material for the court to construe an instrum ae in writing, where 
‘the purchaser of standing timber paid in full for the same, and received 
a written contract, signed by the owner of the land, in which lie sold 
and conveyed. said timber to the. vendee, with the: undisputed right of | 
removal for two years from this date. The court, after anon the 
operative words in the written agreement, Says: 


These words express the intention to sell and’ convey the standing amber as tim- 
ber attached to, and a part of, the freehold, 3 by which a present title was to pass, and | 
cannot be construed into an executory dereament to sell and convey the timber when 
-itshould be thereafter severed. The agreement conveyed. an - interest in the land, 


- and Was such as the statute of fraud required to be written to be valid. 


_ -It appears from the foregoing, that the fact that an instrument con- 
| veying standing timber, contains also a limitation which requires the _. 
__ timber to be removed in a given period of years, makes no change in 
_.the application of the rules of construction. i : | 
But counsel for movants, however, insist that an instrument which S, 
sells and conveys the right to cut and remove, is different in: character . | 
ibe from an instrument which conveys the standing timber upon land. - 
The Paurome court of Indiana, in the. case of Owens ». Lewis fo Ind., - 
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. 488), after an. voshauetive review of authorities. bearing upon the: poiné,. a 


at issue, in-which.it was material to construe a contract for the sale. of 


growing trees, arrive at the same.conclusion as. that reached. by: the 


supreme court of Wisconsin and Michigan, in the cases hereinbefore —% 


cited. In the case last mentioned, the court says: 


Analogous to an agreement for the sale ot growing: trees by parol, is the. sale . 
oreinamine. When the ore is severed from the land in which it is imbedded, 
becomes a mere chattel; until then it isa part of the freehold. 


In support of this announcement, the court says further: 
In Riddle v. Brown (20 Ala., 412), a verbal contract had been made for the eee ‘to 


dig and carry away ore’ from a mine, and it was decided that this ag reement ‘was ~ 


devoid of effi cacy a8 a contract of sale, because not in writing’ and within the statute. 
In further support of this position, the court cites the case of Ander- — 
son et al. v. Simpson et al. (21 lowa, 399). In this last mentioned case, ‘ 
- the defendant claims under a parol license to dig for and remove .min- 
_ eral from premises, and upon a suit in equity, to enjoin .the defendant . 
from mining lead ore upon the said premises, it was tuled.as follows: 
“Jn order to make the parol license valid, and exempt it from the oper- 
ation. of the statute of frauds, it is necessary to Show a possession as 
and held under it”, ete. | | | 
If a license to dig and remove ore. from land is a contract conveying of 
an interest in realty, it follows that a sale of the right to cut and remove — 
timber, partakes of that character. | : ” 
The operative words of the contract: under investigation. in. ie 
_ . decision under review, reads as follows: 7 oe a 2 oy 
| Has bargained and sold, and by these presents does bangin well aan and aS | 
vey to said Superior Lumber Company the right to cut and remove for his own use 
during the period of twenty years, all the. pine timber standing and | being on the | 
moO wine described premises, etc. : 
Such a contract in parol would, under the above rule of construction, | 
be devoid of efficacy, because not in writing. | 
It is urged by counsel for the motion in the case under consideration, | 


that a corporation is not a citizen, in the meanin g of that term, as used 


in the act of March 3, 1887. 


A remedial statute, not clear as to any proposed application, admits of resort’ to 
many rules of construction, to determine what the courts are authorized to assume. 
is the meaning and intention of the law- maker. i ouinerl and on Statutory Con- 


struction, Sec. 347 )» mr 
| _ All laws should receive a sainible coustruction. General terms. cioald be. SO lim- oe 
. . jted in. their application as not to lead to injustice, oppression, or an absurd conse- 


- quence. (U.8.v. Kirby, 7 Wall., 482).” - 
Whatever the legislative power. may be, its acts saghe never to Be SO souptraed: on 
as to subvert the rights of property, ies its intention so to do shall be expressed. | 


- jn such terms as to admit of no. doubt, and to show a clear design to effect the object. - 


(Rutherford . v. Green’s heirs, 2 Wall., 196). 


The spirit and: intent of the act ‘must not be lost sight of in a strict adherence to ? 7 : 


— its letter. (Felton v. United States, 6 Otto, 702.) | 
in view: of these canons Bo: construction, and applying them to the 
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Statute under consideration, does a corporation come within the eta 


ing of section 5 of the adjustment act of 1887? 


It will be noticed that the language of the section in defining the 


> personal qualifications of purchasers, is: “Citizens of the United States, 


or to persous who have declared their intention to’ become such ‘citi. 


zens.” Unlike the settlement: laws, the further qualifications that: they | a 


be over twenty-one years of age, or the head of a family, are notincluded 
in the section. . No personal ach, such as settlement, residence and 
. cultivation, is required, or could be interpolated into the statute, and . 
the acreage is not limited that the citizen could purchase. It seems to 


~. me that in view of this, it is not going too far in the construction of 


this section, to say that a.corporation, where the purchase is made in 
good faith, and under the conditions prescribed, may have the benefit 
of the remedial statute, and that ‘‘citizen,” as here used, should be 
construed as including corporations. 

This view of the law is in entire harmony with legislative construc. 
tion of the law, as adopted by Congress upon the same subject, as 
_ shown by reference to the act of March. 3, 1887, (24 Stat., 476): “An ~ 
~ act to restrict the ownership of real estate in the Territories to Ameri- 


- can: citizens, and so forth.” By section 1 of that act, itis declared that e 


it shall not be lawful “for any corporation, not created by, or under the 
laws of the United States, or of some State or Territory of the United © 
States, to hereafter acquire, hold, or own real estate”, etc., etc., in any © 
-of the Territories of the United States, or the District of Columbia; — 
_ and by Section 2 of the same act, it is provided that, where more than | 
twenty per cent of the stock of a corporation is held ay persons or cor- 
porations “not citizens of the United States ”, such corporation shall not 
_ acquire or hold real estate in the Territories, or District of Columbia. 

- Hereisa clear recognition that, under existing law, corporations, 
‘‘created by, or under the laws of the United States, or of some State 
or Territory of the United States, are citizens of the United eats 
and as such, may acquire and hold real estate. | 

Congress, in another instance, and in oo terms, constrned the 
word citizen to include corporations. 

Section 2319 of the Revised Statutes provides: | 

All valuable mineral deposits in lands belonging to the United States, both sur- 
_veyed and unsurveyed, are hereby declared to be free and open to exploration 
and purchase, and the lands in which they are found, to occupation and purchase, 
_ by citizens of the United States, and those who have declared their intention to _ 
become such, under regulations prescribed by law, and according to the local cus- | 


_ toms or rules of miners in the several mining districts, so far as the same are » apph- 


Ci ible, and not inconsistent with the laws. of the United States. 
It will be observed that this section confers the. right upon sitivenk 


to purehiase mineral lands, and it uses the same language as to who may i | 


purchase, that is used in the act of 1887, now under consideration. 
‘Section 2321 of the. Revised Statutes provides how. pre oF citizen- 
ship shall be made, and is as follows: | me 
1801—VoL 19——10 


c Soe, 
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Proof of citizenship, ander this chapter; F ‘may. cansiat, in the case of an individual, . 

of his own affidavit thereof; in the case of an association of persons unincorporated, 
.of the affidavit of their authorized agent, made on his own knowledge, or upon 
information’ and belief; and in the case of a. corporation - organized under the laws 
“of the United. States, or of any State or Territory thereof, ay the Bling: of a cer tified . 
“copy of their charter or certificate of incorporation, | 


- This section of the Revised Statutes does not confer any mies of 7 
purchase, but merely prescribes the mode for proving citizenship, i. Ce, 
‘the qualifications of purchasers. The right to purchase, 18 given to_ 
citizens by section 2319, supra, and Congress, in prescribing the mode - 
‘for proving that a person offering to’ purchase is a citizen, expressly 
_Tecognizes a corporation as included within the term “citizen”. | 
The supreme court of the United States, in the case of McKinley v. 
“Wheeler, 130 U. S., 630, has also held thatthe term “ citizen 7 used in 
section 2319, Revised Statutes, included a corporation. Mr. J ve 
Field, ‘speaking for the court, said: — 7 re. 


Jt will be observed that no prohibition is here ect aeainaet citizens of the United 
‘States uniting together for the occupation and purchase of public lands containing 
“valuable mineral deposits”. Nothing is said of partnerships or associations or 
-corporations; it is to citizens that the privilege is granted, and that they may unite 
-themsclyes in-such modes in all other pursuits was, as a matter of course, well 
_known to those who framed, as well as to those who passed the Statute. There was 
‘no occasion for special peference to the subject, to give sanction to these modes of 
“uniting means to explore for mineral deposits, and to develop them when discov- 
-ered, Many branches of mining, and those which yield the largest returns, can be 
carried on.only by deep excavations in the earth, and the use of powerful machinery, 
-requiring expenditures generally far beyond the means of single individuals. -.- .. 
At the present day, nearly all enterprises, for the prosecution of which large 
expenditures are required, are conducted by coporations. They occupy insuch cases, 
“almost all branches of industry, and prosecute them by means‘of the united capital 
of their members with increased success. In many States they are. formed under 
.general laws, by a very simple proceeding—by an instrument signed by the proposed 
, members, agreeing to thus unite themselves, stating their number, the object:.of 
their incorporation, the proposed capital, the number of shares, the period of dura- 
¢ion and the officers under whose direction their business is to be conducted. Such a 
document being acknowledged by the parties, and filed in certain designated offices, 
-a-corporation is created. The facility. with which they may be thus formed, and 
the convenience of thus associating a number of persons for business, ‘have led to 
an enormous increase of their number. They are little more than aggregations of 
“Gnaiadale united for some legitimate business, acting as a single body, with the 
_ power of succession in its members without dissolution. We-think, therefore, that 
it would be a forced construction. of the language of the section in question, if, 
" because no special reference is made to corporations, a resort +0 that mode of unit- 


- ing interests by different citizens, was to be deemed prohibited. There is nothing — 


“in the nature of the grant or privilege conferred, which would impose such a ‘limita- ; 
“tion. It isin that respect uulike grants of lands for homesteads and settlement, 
ee in such ‘cases that the grant is intended only for individual citizens. 
The supreme court held in this case that section. 2319, of the Revised 
"Statutes, must not be held to preclude a private corporation, formed 
under the laws Of a State of the Union, whose members are citizens of _ 
the United States, from locating < a ene: claim on the pabne lands ot 
the United States, _ 3% 8a fi ts rs 
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-. . To the same effect i is the decision of the supreme ‘court of Colorado, 

_ in the case of Thomas etal. v. Chisholm et al, 13 Colo., 105. . 

The language which: describes the character of ‘persons ‘who may — 
locate mining claims, being the same as that which is contained in the 
act of 1887, descriptive of the persons who may purchase under that 
act, and as.the members of the Keystone Lumber Company are citizens | 


of the United States, I adopt and apply to this case the construction . 


given by the supreme court of the United States to the term “ citizen ” | 
_ag used in section 2319 of the Revised Statutes. ; 

It should be borne in mind that section 5 does not confer a Seatnity | 
upon any person; that the statute is not a. confirmatory one. As was 
well said in the oral argument, when this case was. on appeal, it is in 
the nature of a pre-emptive right, that is, those qualified have the right 


to purchase from the government, at government price, landsthat they. - 


. had in good faith theretofore bought from the railroad company, upon 
‘a compliance with the rules showing that they came within, the purview | 
of the act. se 
It is suggested by counsel, that there is a strong intimation that a 
| corporation could not make proof of citizenship, as required by the act, 
in Union Colony v. Fulmele et al. (16 L. D., 273), rendered by First 
“Assistant Secretary, Mr. Georgé Chandler. This question was notin 
“issue in that case. Briefly stated, it was shown there that the railroad — 
eompany deeded to Horace Greely; trustee, in trust for. the Union ~ 
Colony Company of Colorado, several thousand acres of land; and it in. 


‘turn conveyed it.in. twenty-acté lots to. individuals; that. the life of the : 
‘company Vv was limited to twenty years from 1870. When the contro-  - 


_ -versy arose, by tle purchasers seeking to secure title under section: 5, 
your office held that the Colony Company could make. proof, but, on 
‘appeal to the Department, it was held that the individual purchasers _ 

should make the proof and entries, because the Colony Company had _ 

ceased to exist.. This is the gist. of that case, so far as the question at 
wear is concerned. The language counsel refer to, is as follows: 

ot (the company) is certainly, therefore, not in a condition. to make the peor 

required by the act of March 3, 1887, even if a corporation could make'proof for. 

.land which, at.the time of making proof, it did-not own. Then, too, one of the 

Inatters required to be shown by the applicant for a patent, was that he is a citizen 

of the United States, or had declared his intention to become one. “There are sev- 


eral eho therefore, it seems to me, ‘jn the way of your decision being carried | 
into effect. 


The “several obstacles ” are, then discussed, but oh the qostion of 
citizenship as applied to a corporation. It was. not a question that 
could arise in that case. The Colony Company as such, was not before | 
-sthe Department, nor the question of citizenship. Hence: even if there 
‘were any ‘force in the intimation, it would not be taken as a precedent. : 

I am-unable to conceive of any reason why a ‘corporation’ may ‘not J 
-have the privileges of this section: ‘It seems to me to ‘be in consonance © 


with justice, and: that this’ construction of the act: comes fairly within 


the rules of. construction as s applied to remedial statutes. 
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I therefore hold that ai corporation is, to all intents and purposes, @ : 
didcen as used in’ section 5, and as such, may make the anyeuen : 


proof and purchase, as. provided therein, and. patent. may issue to it. 


Your jucements stands reversed, and the motion for review is over- 
ruled. ae 7 | 


} 


RAILROAD GRANT- ADJUSTMENT—SECTION re ACT OF MARCH 3, 1887 Ze 
DarLy OP ‘Manquerre, HouGgHTon AND ONTONAGON R. R. Co. ET AL. | 


The atithority opueerced? ina railroad grant upon the governor of a State to certify 
‘to the completion of the constructed sections of the road. does not empower 
‘such officer to fix the ter minals of the- erant during the construction of the road, 
or ou its completion. The authority to fix the lateral. and terminal limits of a 
railroad grant rests entirely with the Land Department under the direction of 

the Secretary of the Interior. 


Rasy In fixing the terminal limits of a ‘constraetad road the nie of such’ road, with its. 
a sinuosities, is measured backward:from the end for the distance of the statutory. os 
- section, and from that point the general course of the road to its end is taken, 


and the terminal line drawn at right angles or perpendicular thereto. | 
The provisions of the act of. 1871 Luthorizing the Houghton and Ontonagon Com- 


" pany to make a new location. of the unconstructed portion of its road, on condi- a : 


_ tion that the company should be entitled to receive “ only its complement of 
lands for each mile of road constructed and completed . .. » withinthe limits 


heretofore assigned to said line of road,” do not require the Land Department = 


to disregard the constructed road as hie measure of the grant, as fix the termi- | 
“nal limit of the grant on the basis of the old location. 
| ands falling outside the limits of a grant on the establishment of the end lines! of - 
| . the road, but certified to -the use thereof, and sold by the company to purchasers 
‘in. good. faith, are of the class of lands the purchase of which is confirmed. by. 
‘section 4, act of March 3, 1887. — | 

# corpor ation, organized and existing under the laws of a atatee is inv asneaeie: 


-tion of law’a citizen of the United . States, and as snch entitled to invoke the Tree 


confirmatory PrONAeIODS, of section 4, ne of March 3, 1887. - 


Beoistiy Smith to the Commissioner of the General Land Mee, Sep- | 
(J. 1. H.) ee 2. tember 5 , 1894, - eee a2 IYEBS 


On May 1 i 1889, Amasa Daily made ‘Soolouton’ to: the eee and 
receiver at Marquette, Michigan, land office, to be permitted to make 
homestead entry of the S. 4 of the NE. 4 and the BE. 4of the SE. 4 of 
Sec. 17, T. 50-N., R. 34 W. -His application was denied on the same 
day, for the reason that. the land applied for was approved to the 
State of Michigan for the M: & O BR. R. Co. July 21, 1860.” From this 
action Daily appealed, and cada office reversed the ruling: of une local. 
officers. te | ina | 

SAS a nim ber of sinitlae’ spblicsons to enter adjacent ‘duds were 
rejected at the same time and for the same reason, you were instructed : 


< to certify. said case to. this Department. In pursuance of: that order, — | 


- the case is now before me for consideration. — It was argued elaborately ss 


: ‘by co unsel on oe sides, and I now: pr oceed to render jueement therein. - 
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By act of June 3, 1856 aL Stat, 21), Congress made a aot of land _ 


os to the State ot Michigan to aid a 4he construction of railroads from ee . 
Little Bay de Noqutet to Marquette; and thence to Ontonagon, and 


from the last two named places to the Wisconsin State line. Itisa . 
- present grant, in the usual form, of every - odd-numbered section for six 


- gections in width on each side of said roads, with the right to select 


. indemnity for losses ascertained when the ics of said roads or either 
of them, are definitely fixed. The said land grants are to be subject to 
- the disposal of the legislature of the State, and the railroads are to be 

public highways for the use of the government, feee from toll or other | 


| ~ charges upon the tr ansportation of any property or troops of the United a ; | 
‘States; and the mails are to be transported over said roads at a price. 


to be determined by the POstinastor: General until Congress fixes re 
price therefor. | 
The legislature of the State, by act of February 14, 1857, beapeed 


me: the grant, and conferred that portion of it, applicable - the proposed a 


road: between the Little Bay of Noquet and Marquette upon a company 
of that name,.and that portion between Marquette and Ontonagon, on 


the Marquette and Ontonagon Railway Company. Thelegislature also. — | 


_°_ ereated a board. composed of the governor and six commissioner S, with — 


full control over the apportionment of the grants, and power to ees : 
forfeiture of the same. 
‘The Marquette and Oui aagon Railway Company filed the: map of | 
deanite location of its. road ou January 14, 1859, and thereafter the | 
Land Department on July 21, 1860, certified te fhe State all thé vacant 
odd-numbered sections within the six-miles granted limits, and between 


the termini of said road, as shown by its map. This certification 
. included the land in Kontrosel sy here. 


- Subsequently, by the act of Mareh 3, 1865, (13 Stat. 520), the’ sant 


= was increased by four additional odd-numbered acne per mile; the — 7 


time for completion of the road was extended to December 31 1872, by © wa” 


joint resolution of May 20, 1868 (15 Stat., 252), and, by act of July 20, 


e 1871 (17 Stat., 643), the Honghton and. Ontonagon Railroad. Company, 7 


then owner: ae the grant, was authorized to make a resurvey and new ~— 
location of its road; this new location was made from Champion to | 
L’Anse, a distance of about thirty-two miles, and the wep eres 
ne nion by the Department on April 9, 1872. si 7 

Qn November 20, 1862, Governor Blair of Michigan certified ‘to che _ 


ny construction of: went miles of the road, westward from: Marquette, a 


which was built by the J Marquette and Ca de Noquet Company; on | 
November 17, 1865, Governor Crapo certified to the construction of — 
- another twenty. miles. westward, by the Marquette and Ontonagon Com- 
pany; and on February 6, 1873, Governor Bagley certified to the con- — 

_ struction of: thirty-two miles and ‘one thousand three hundred and ninety» 


feet westward, by the Houghton and Ontonagou’ Company, thus com- : 


| pleting the ie from Marquette to L’Anse.. Though oe last Ce WEes: 
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tion. was in 1873, it appears: that the road was ‘actually epinpleted: to | 
L’Anse prior to December 21, 1873—the time appointed by law. 
In the meantime, the Marquette, Houghton and Ontonagon Railroad _ 
: Company, by consolidation, became the owners of the grant from. Mar- ‘ 
 quette to Ontonagon, but did not construct the road beyond L’Anse. | 
‘In June, 1873, the governor of Michigan, under authority from the. 
legislatar 8, and on the recommendation of. the board of control, before 
mentioned, issued the patent of the State to the Marquette, Houghton 
and Ontonagon Railroad Company. for 462,000 acres, being that portion. ~ 
of the lands theretofore certified to the State, and which were supposed 
to-.appertain to the road as far as constructed. | Subsequently ,on August 
30, 1881, the railroad company, for a valuable consideration, sold and. 
eons aed a large portion of said patented lands, including ee here. 
in controversy, to the Michigan Land and. Iron Company (limited), one 
of the appellants here. And the last polnpany: sold the standing tim. 
ber thereon to other parties. 
Matters remained in this condition. nntil March 2, 1889, ice pane 3 
_ gress passed an act (25 Stat., 1008), “to forfeit lands erated to the State. 


of Michigan to aid in the construction of arailroad from Marquette and. 7 
Ontonagon, in said State,” and the provisions of which, SO far ¢ as gos oF 


cable to the matter now in hand, are aS follows: 


| Be it enacted by the Senate and House of Representatives of the United States OF | 
America in Congress assembled, That there is hereby forfeited to the United States, © 


and the United States hereby resumes the title thereto to all lands heretofore granted 
', to the State of Michigan by virtue of an act entitled “ An act making a grant of 


- alternate sections of the public lands to the State of Michigan, to aid in the con- 
-strnction of certain railroads in said. State and for other pirposes,” which took _ 
effect June third, eighteen hundred and fifty-six, which are opposite toand coterminous — 
with the uncompleted portion of: any railroad, to aid in the construction of which 
said lands were granted or applied, and all such lands are hereby declared to. be a 


| part of the publié domain: Si 5 ‘ovided, That this act shall not be- construed as forfeit- | 


ing the right of way-or depot g erounds of any railroad company heretofore granted ie 
And providing fur ther, That nothing in this act contained shall be construed as lim- 
iting the rights granted to purchasers or settlers by “An act to. provide for the 
adjustment of land grants made by Congress to aid in the construction of railroads 
and for the forfeiture of unearned lands, and for other purposes,” approved March 
third, eighteen hundred and eighty-seveu, or. as repealing, altering, or atmending — 
said act, nor as in any manner affecting any vause of action existing: in favor of 
. any. aa chaser against his grantor for breach of any covenants of title. 
Sec. 2. That.nothing in this act. shall be construed as forfeiting any lands that. 
have ieahs heretofore earned. by the location aud construction of any portion of any 
railroad her-inbefore meutioned under any act of Congress makiug a grant of public 
lands in the State of Michigan, Provided : That such lands. lie: “Opposite. such. con - 
stricted road, or if indemnity lands are provided i in such erants the same shall be 
selected from the one lands within such oe limits lying nearest to such 
constrneted road. = 
Sec. 3. ‘That in all cases w ee any “OE the lands forfeited. by the first section of this 
| act, or when any lands relinquished. to, or for auy cause resumed by, the United © 
States. from. grants for railroad purposes, heretofore made to. the State of Michigan, 
have heretofore been disposed of by the proper officers of the United States or under — 


- State selections in Michigan confirmed by the Secretary of the Interior under color _ 
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of the public-land aig here the consideration received therefor i iS . still eoiainied : 
by the governmeni, the right and title of all porous holding or claiming under such. 
disposals shall be, and is hereby, confirmed. ; 


On June 15, 1889, the legislature of Michigan, taking notice of the 
forfeiture, pansed an act directing the governor of that State to recon- 
vey to the United States, all lands certified to the State for. the benefit’ 
of the road between Marquette and Ontonagon, and which were oppo- 
site to the unconstructed ‘portion of said road; excepting, however, 
from the operation of the act the lands patented to. the ailioad com- 
pany in 1873, and which were sold to the Michi gan Land and Iron Com- 
pany. In pursuance of this dir ection, the governor reconveyed to the 
United States 214,000 acres, among which were not included the Pie 
in controversy. | 

On March 13,1889, the Commissioner of the General Land Office trans- 
mitted to the oe officers at Marquette a diagram showing the termi- 
nal lines of the constructed road at L’Anse and ordering the lands west 
of the terminal line thus established to be restored to the public domain 
and thrown open to settlement. and entry. The lands here i In. contro- 


versy are found to be west of said terminal lines; and, if the same be 
correctly established, said lands, i im the indies: of the forfeiture act _ 


of 1889, are e “opposite to and. coterminous with the uncompleted por- 
tion” of said railroad, and are of the class declared to be forfeited by 
said act, unless within some of the exceptions therein specified, or pro- | 
tected fr om said forfeiture for other good reasons. ‘aoe 
_ The aforegoing statement, though perhaps not containing all ne | 
matters argued and. pr essed by counsel, is sufficiently full to present 

the salient and most prominent points in the case, a ruling upon wale 
_ will, in my opinion, finally determine the controversy. — a 

- Coun sel for the companies specify eighteen exceptions to the rulings 
of your office; but in their brief state the substance of those exceptions _ 
- within seven propositions, which were discussed elaborately by both 
_ sides. I do not think it necessary to restate those propositions in 


detail at this time, but to discuss the questions which present them- _ 


_ selves to my mind in the order in which they: arise, until a conclusion 
is reached. 
The first matter in order is the j inquiry’as to whether the ter minal 
: line is properly fixed by your office. | 
It i is insisted on behalf of the companies that said tine is arbitrarily 
and er roneously fixed, and I am asked to correct the alleged errors in 
the location, which correction, it is asserted, if made, would place the 
lands in controversy within the proper terminal. line,—opposite to and 
coterminous with, the constructed portion of said railroad. 
The matter of the accuracy and correctness of this terminal line was, 
before this Department in 1891, when the: same objections to it were - 
urged asnow. After a careful examination of the subject, my predeces- 
_ sor, Secretary Noble, on March 2, 1891, held that “the line heretofore 
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fixed bye your: -6ffi0e 3 is corr rrectly fixed, ad that there-i is no ae reason _ 


3 for granting the petition” to change. the same, _ (Michigan Land and” : 


Tron Co., 12 L. D., 214.) 
—~On the one side; it is insisted that the decision oft my. poredbeeange has | 
finally determined. the matter of this terminal line, and. that it has” 


. passed into rem judicatem; whilst on the. other hand it is earnestly 


contended that said decision does not bring the matter within the oo . 
applicable to things adjudged. | Pe 2 , 
Inasmuch as the matter is one touching the pr oper administi ation of 
this Department, and a continuing ‘subject for investigation, I have — 
concluded to examine the subject. of this terminal line myself, and do 
not. consider that J am. precluded from oe such Cae euen by 
any previous action of the Department. | - 
Counsel. for the companies argue. that eae, under the gianting 
acts, the governor.of the State was to certify to the completion of the 
— gonstructed sections of. the road, this necessarily implies that heisto 
fix the terminals of the grant. during the progress of the coustruction 
of the road, and also on its completion. This, contention cannot be a 
| sustained. - : 

Under the acts of Con or ess, it is sanguestonably true that a vov- 
ernor is to certify to the completion of each section of the road as itis — 
- gonstructed. He thus certifies to the construction of so Inany mies | 


os of the designated road to a certain point. Then his ne in that : 


respect, comes to an end. 


This authority, given to the governor, to certity. to the eonctnastion : : os 
of the road, as the work advances, is a very different thing from 


authority to adjust the land grant, made by Congress for the benefit of | 
the road. This is. a matter ‘confided ‘by law entirely to the officers of 


the Land Depar tment under the direction of the See retary of the Inte-. : : _ 
rior. The authority and duty to administer and. adjust land grants — 
has resided, and been recognized as residing, in the land officers ever — 


since we hace had a lands system to be administered. A most essential — 
requisite to such. adjustment is the power to fix the lateral and terminal 
lines of such orants. If, therefore the officers of the State be author- 
ized to establish the fardiival lines through the lateral limits durivg 
construction, as here contended on behalf of the company, the land 
officers would be mere instrumentalities to administer the grant if 
accordance with boundaries established by State authorities. I can- 
not believe Congress ever intended a condition so anomolous to exist. 
Innumerable land grants, containing similar conditions, have been 
administered by the Land Department in the usual way, and this is— 
the first time, so far-as my research goes, ae the euchorty So- to do | 


= has been questioned. 


~The fact i is, the auth dtgth thus given. to the governor, ve oairtity. te to the 


“constr uction of the road, is intended as an aid to the land officers In 


the: ean of the grant, which it was onienny intended should 
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-_ 7 Yeep ae with construction of the road as far as s possible. Nor. can - 
_- there be a doubt that, as to the determination of the fact of the con- _ 


- struction of the road, and the consequent earning of the lands coter- | 


- minous therewith, the certification of the governor has all the efficacy a, 


of the ascertainment of a special tribunal, charged’ with that duty. | 
‘(United States v. California and Oregon Land Company, 133 U.8., 81.) - 
- But the identification. of the coterminous | lands is a matter “which, can 
be ascertained alone by the land officers. : | 
- Much space has been devoted, in the briefs, to a decinion: of this inate. 
ter of fixing terminal lines generally, a aud in this particular case; and. ; 
theories have been asserted which are not in accord with the well set- 


tied rules by which such grants are adjusted in the Land Department... 
‘In accordance with well established rules, the fixing of the lateral. — 


__or terminal limits of a y grant. is actly a inatter of mathematical ascer- 
tainment.. i 7 
» When, in. order to derive. any benefit. under this oni the ‘benefi- 
ciary, as a first step, filed a map of definite location of the line of road, 
that map being approved, the road thus shown became ‘‘the measure 
‘by which the locality and quantity of the grant is to be ascertained 
and determined.” (Scott v. Kansas Pacific R. R. Co., 5.L. D., 468, 472.) 
This location was then transferted to another er, and ther eon were 
laid down the lateral limits of the grant, : 3 
by drawing lines on each side of the route of the road through a series of points 
precisely six miles distant therefrom on tangential lines to ares of six miles radius, 


on each side of the route, every pen of which will be SIX miles fr om some point on 
the route. . (Ibid, 469.) 


- The lateral limits being thus establistied: when the certificate ot the 


- - governor is filed, showing the construction of so many miles of roa to 


a certain point, ‘the land officers would ordinarily note on the map the 
point to which the construction has gone.. A terminal line would then | 
be drawn through that point, perpendicular, or at right angles, with 


_ the general course of the road, as prescribed by the statute. Here the 


original act provides for the filing of the certificate when twenty miles 
were constructed, therefore the land officers on the filing of the first 
and second certificates would have drawn the terminal line at right 
angles to the general course of the constructed road for the first and 


‘second twenty miles ReSPecUyOlys (Northern Pacific R. R. Co.; 15 L. D,, “a - 
459.) 


When the third certificate 1 was ‘filed, in 1878, shel: was for thirty. 


two miles ‘and thir teen hundred and ninety feet, the length of the con-. . | 


| structed section havin ¢ been reduced, by the act of 1865, to ten miles, 
the terminal line would have been drawn through a point at the end of 
the third sectiou, or thirtieth mile certified to, and at right an gles or 
perpendicular to the general direction of. the third section of ten miles, _ 
_ ignoring the fraction of coustructed section, of two miles and thirteen | 
hundred and ninety feet, until the next | certificate ‘should be. filed. | 


(6L, D., 47, a 


| ‘154 ’ DECISIONS RELATING TO THE PUBLIC LANDS. 


Within the lines, Jateral and terminal, thus established, avould be: - 
found the granted. land whieh -the company had earned be construc- 


_. tion, and which, under the act of Cotigress, is directed to be certified, 


or patented, to it-as the construction of the road ° progresses, and which er 


itis thereby authorized:to dispose of. i 
In this case, inasmuch. as all the land between the termini and within’ | 


six miles of the line of-road on each side, was certified over to the | 


- State, in July, 1860, shortly after the map of definite location was. 
accepted, there was no fixing of construction terminal lines, nor further 


ge certifying or patenting of those: lands upon the filing of the certificates. i 


of the governor during the progress of construction. It was not until 
after the passage of the forfeiture act that any terminal line was fixed) 
co by the land officers. Then it became their imperative duty to tix the 
end lines of the grant as far as the road was constructed. Here the 


i - inethod of ascertainment, though mathematical, is somewhat different 


from that’ which obtains in fixing sectional . corninal lines during the: 
-progress.of construction. That difference being that when the end.of 


construction, now become the end of the road, is reached, the line of: 


; constructed. road, with its sinuosities, is ened backward from the 


end for the distance of ten miles, or whatever may be the statutory 
.. section; then from that point, the pone course of the road to its end 


1s faeen and the terminal line is drawn at fie an gles or ee os 
lar thereto (11 L. D., 625). | 
 . A careful eon of the record and maps on file j in the nile: | 
| division of your office, which I have caused to be made, shows that this 
- rule was followed: in fixing the end lines of this road to LiAnse, the — 
_— point where construction was ended. 3 3 
‘This is‘ strenuously denied by counsel for the companies who, in . 
their brief, say that said end line as established, 


'. is simply aright angle to the base line run from L’Anse to an arbitrary aie on 
_.. the constructed line sixteen miles southeasterly from this last mentioned village, 
+; and they file a diagram, with a straight line drawn from an arbitrary 
point on the constructed road, sixteen miles southeasterly from L’ Anse, 
- to illustrate the correctness of their criticism. The answer to this. 


. contention and illustration is very simple and conclusive. It is that 


- the straight line shown upon the diagram crosses the constructed roa — 
at a point ten miles from L’Anse, before it passes on to the point sixteen — 


miles thereon. The land officers in seeking to ascertain the end lines - #3 


went back only ten miles from the end of the road, and there stopped; 


. ‘and from that point ran a straight line to L’Anse, nist counsel have — 


- thought pr oper to extend the said straight line. six miles further back: 


toa point sixteeh miles from L’Anse, utterly ignoring the ten mnile 


point, and now insists that the land officers did the same thing. The — 
fallacy of this contention is made self evident by an examination: of 


the diagram, and need not be further referred to. I therefore hold ty: a * 


| that the terminal or end lines at L’Anse are properly | fixed, in aceord- 
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ance with the settled rules. and practice of the Land. Department, as. 
stated in the cited decisions of Secretary Noble. : 

The-further contention of counsel for the. companies can not be here 
given in detail, but it is urged substantially by them that said end 
_ lines should have been fixed in accordance with the course of what-is. 
called by them the “located” line instead of the ‘constructed ” line; | 
that said end line should have been «lrawn through a point at the 
end of constrneted line, at right angles with the general course of the | 


last ten miles, of the old location. of February 14, aes reckoned from _ 
_ the point of its nearest approach to L’Anse. _— 


- The iwo lines, it is. apparent, differ greatly in the general course of 

their approach. ion the last ten miles towards L’Anse. The line on 
which the road is coustructed runs.in a direction west of north uutil it 
reaches L’ Anse, whilst the old location runs to a point west and south — 


of L’Anse, then turning, runs in a northeasterly. direction to a point. 


- south of Keweenaw. Bay, then turning, rans in a northwest course, past. 
the south end of that bay, on its way to Ontonagou. This line does 


not go to L’ Anse, its nearest point to it being about one mile west of — 


south therefrom; and the general direction for the last ten miles of its 
| approach to this nearest point, being nearly a due north course. A 
‘ terminal line drawn in accordance with this contention would run. 
nearly due east and west, north of the lands in controversy, which 
would thus pppeee tl be within the terminal line and. Opposite to the 
constructed road... : | 

This contention is anes to te asea upon the provision of the: act: | 
| of 1871, authorizing the Houghton and Ontonagon Railroad Company | 
to mate a resurvey and new location of the unconstr ucted portion of 
the road; provided that. the company shall be entitled to receive 
only its complement of lands for. each mile of road constructed and completed io 

| within. the limits heretofore. assi’ ened to said line of road. 

Ast understand this act and the cited proviso, it simply means ; that | 

the company is to.receive its complement of lands within the limits, — 


“e established when the map of definite location of February 14,1857, was . 


filed and accepted. In other words; whilst it was. permitted. tae the 


actual road might, with the approval of the Land Department, be con- 
structed elsewhere, the lands gr anted must be taken within the limits 


of the grant as. first established, which were not to be in any respect — 
changed because of a new location: of the line of road, Under the‘ 
authority to. make anew location, it would, perhaps, have been. compe- 
tent forthe. company:to. have made it ouside of the limits of the old 


grant, as was done in the. matter of the grant tor the Cedar Rapids —_ 


and Missouri River Railroad Company (see 110 U.S., 27); at least, there . 
is nothing iv the act-of 1871 prohibiting such location outside of those 


limits. But for many good and sufficient reasons. which. might be _ 


assigned, it was not desirable that the locus of the grants SO long ago 
“established, pou ‘be: changed, — me 
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7 The company did. not. ake a very radical change in: a ae of its 
‘ ‘location; at. least, not to the extent of going outside of the limits ot 
"the: reap as formerly established. Indeed, under the rulings of this — 
Department, and of the supreme court (see Chicago, St. Paul, Minne- — 


'- apolis and Omaha Railroad Company, aud cases cited therein, 6L.D.,_ 
209), deviations in the actual construction of the road from the exact — 


line marked on the map of. definite location, are permissible, under. cer- 
tain cir cum stances, provided the deflections. do not go beyond the limits — 
_ of the grant as located. ‘Inasmuch as the only change made was'to adopt - 
a shorter and more direct route than that designated originally, such 
change might have been made without the previous authority.of Con- 
gress. (Van Wyck v. Knevals, 106 U.S., 366), Therefore, the changes 
| made, after the passage of. the act, whether considered as done under 
the authority of that act or otherwise, i in no respect changed or affected . 
the rights and obligations of the company: under: the. original act and. 


ae location, and the grant may be adjusted aus though no such change was ot 
made. | ain any case, however, it must be recollected - that the crantee — 


_ | company is only entitled to lands so far as.the same have been earned 
. by construction; consequently, i in the adjustment of a grant, it must — 


be held that-it gas not extend beyond the end of the constr nore road, 
and at that point the end lines must be drawn. (Burlington and Mo. -” 
River R. R. Co., 6 L. D., pee 993 ; Gulf and Ship Island R. R., 16 L. 


Fo Ds, 236) 


The new location is positively of no jinportande further than — con-. 


— a strabtion of the road thereon, it becomes “the measure by which the 


locality and quantity of the grant is to be ascertained and determined,” | 


: : - and furnishes the point at the end whereof the terminal line is. to be : 
me fixed under the rules. ADECOUAE ON: and Brule River R. R. Co., 13 L, D., 
oe 463, 475.) oe! 


The end line bein g ‘its properly established at 417 Anse’ at right an isles ; 
. with the gener al direction of the constructed road, the lands in’ contro- a) 
 - yersy are unquestionably outside of that line, opposite to the wncon- 

structed portion of the road, and. therefore of the class of lands declared 


~. by the act of Congress to ae forfeited, unless protected from said aor 


_ feiture by some other provision of the act. 

‘The second proviso of the first section of the act of 1889, forfeiting 
said lands, declares that nothing therein shall be construed as limiting 
the rights granted to purchasers: by the adjustment. act of March 3, 
1887 (24 Stat., 556), or as repealing, alteri ing, or. amending said act. - 

~The first: section: of the adjustment act referred to directs the Saae | 


tary of the Interior to pened ptely adjust. all unadjusted railroad : 


7 grants. a 
"Section two eras that when it appears that lands have een exTo- 


| neously certified or: patented to or for any gr antee company, suit shall 


At} Be brought to restore title of said lands to the United States, unless a | 


a within ninety days after demand the title shall be reconveyed, ete. 
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Section three relates: to the eestoration of homestead and pie. -emption. 
ene of bona fide settlers which have been erroneously canceled | 


because of railroad grants or withdrawals. and section four i 1s as follows: poe 


That as to all lands, except those mentioned in the foregoing. section, which have 
- been so erroneously certified or patented as aforesaid, and which have been sold by 
_ the grantee company to citizens of the United States, or to persons. who have declared 

_ their intention to become such citizeus, the person or persons so purchasing i in good — 
faith, his heirs or assigns, shall be eutitled to the land so purchased, upon making : 
root of the fact of such purchase at. the proper land-office, within such time and 


under such rules as may be prescribed by the Secretary of the Interior, after the | 


‘grants respectively shall have been adjusted; and patents of the United States shall 
-. issue therefor, and shall relate back to the date of, the original certification or spat-. 
enting, and the Secretary of the Interior, on behalf of the United. States, shall 

demand payment from the company which has 80 disposed of such lands of an amount 
equal to the government price of similar lands; and in case of neglect or refusal of 
such company to make payment as hereafter spealaed: within ninety days after the 
demand shall have been made, the Attorney-General shall canse suit or snits:to be 
_ brought against such company for the said amount: Pr ovided, That nothing in this 
act shall prevent any purchaser of jands erroneously withdrawn, certified, or pat 

ented as aforesaid from recovering the purchase money therefor from the grantee 
“company, less the amount paid to the United States by such company as by this act 
required: And provided, That a mortgage or: pledge of said lands by the company _ 
‘shall not be considered as a sale for the purpose of ‘this act, nor shall this act be con- 
_ sidered asa declaration of forfeiture of any portion of any land grant for conditions 
‘broken, or as authorizing an entry of the same, or as a waiver of any rights that the 

United States may have on account of any breach of said conditions. ~ 


_. Section five protects purchasers from a company of lands, coterminous 
with constructed roads, and. of the. designated sections granted,. but 


which lands. for any reason are excepted from the operation of the: a 


grant. 

This adjustment actis a measure intended to protect two classes, V viz: : 
bona fide settlers upon lands within railroad limits; and purchasers 
from grantee companies of lands which it was believed they had a 
right to sell, though in fact no such right existed. 


Its intent is to relieve from loss settlers and bona. fide purchasers, whe. dhroaeh 
the erroneous or wrongful disposition. of the lands in the grants. by the officers of 
the government, or by the railroads, have lost their rights or acquired equities, 


which in justice should be recognized. ‘That the selection sold by the railroad com-— 7 
pany shall have been approved, is not required by: the fifth section, nor that it shall 


have been patented. That the land shall have been approved to the. company before 
the purchasers shall be entitled to the benefit of the sixth section, is not required, 


4 . « The whole remedial part of the law was passed with a recognition of 
the fact. that the railroad companies — had sold lands to which. they had no just. 
claim. . .°. . Itis not required that the sale by the railroad companies shall 


have been made on. its part in good faith, but only that the purchaser shall have 
bought in good faith. That it was sold under a-claim of a grant to another.in good 
faith is the ground of “his Sautoy: (Opinion of. rene General oe 6 L. D., 
273.) | : | 

These views of | the e Attorney: Gena: as to the proper. construction 
to be placed. upon the provisions of. ari act, and its purposes, are © 
believed to be correct, have been accepted . and’ acted upon by. this . 


f 
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an Departiene | in a Hieibae of instances. This being $0, iti is apparent : 
that the Jands here in .controversy: are.in.the: exact category of lands, 


-the purchase. of which, it is. a a is’ ‘to be confirmed by the 


- | -provisious of section four. | 
-. They are lands which, it now appears, upon the ectablishcnent of the - 


end lines of the road, were unearned and certified and therefore “erro-_ 


"eg neously certified” “for the use and benefit” of the railroad under.a grant ; 
from the United States; and they “have been sold by the grantee 
— company.” (Drake et al. v. Button, 14 L. D., 18, 23.) It follows, then, — 


that unless there be some other objection, he purchaser, upon. meeting | 
_ ‘the other requirements of the law, would be entitled to the land and a : 

patent therefor from the United States. at the proper time. | 
. “One of the essential requirements is that the purchase must have: 

heen made in. good faith on the part of the buyer. Though bad faith 
were shown on the part of the vendor it would not defeat the confirma- 

tion under the act, if the purchaser acted in good faith. Therefore the 
contention that the railroad company has. already received more lands 
than it is entitled to can have no force in this. respect. (See Attorney: | 

-. General’s opinion, supra, and 11-L. D., 230.) In this particular case I 
do not think the good faith ue the ‘purchaser can. be. in. oy may 
impuegried.. 

_ The donation to the State was made by a Bey a ean upon the 
‘definite location of the line of road the lands thereby granted ' were iden- 
tified, and the title thereto became vested i in the beneficiary, subject only 
‘to be defeated. by a “subsequent failuré on. its ‘part-to comply with the 
conditions of the grant. (Schulenberg v. Harriman, 21 Wall., 44; Rail- 
_road Company v. Baldwin, 103 U.S. 426, 429.) The definite location : 
was made in 1859, and ‘the land aithioritios. in 1860 certified the lands 
in question as part of those granted ‘to the company; the road. as far as 
‘L’Anse was completed in the time required by law and thereafter the 
State patented these lands, with others, to the company, as lands earned 
by the construction of’ the road. It was after all this was done, and 

under these circumstances, that the railroad company sold: the lands, 
and the Michigan Land and Iron Company bought them, for which it | 
‘is shown. a large and valuable. consideration was paid. Certainly the» 


- purchaser had reasonable grounds for believing that the railroad com- 
" ‘pany’s title was. good. The United States, by its proper officers, had ~ 


i said so, and the State, to whom the execution of the trust was confided | 
_by the United States, had said.so, and both by solemn acts of.convey-— 


: ance, had evidenced the fact. It seems, therefore, that the good faith 
of the purchasing company is Bubstantally shown in. buying the land : | a2 


: when it. did. 


But the adjustment act not. only requires good faith on aie part of _ 


| the purchaser, but that the party claiming confirmation of such pur- 
‘chase ‘should be a citizen of the United States or have declared his : 
“intention to become such citizen. a 
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.. Tbe Michigan Land and Iron. Company, the first purchaser of said — 
lands from the railroad company, is: “a. copar tnership association — 
ereated and existing” under the laws of Michigan, or, in other words, 
a corporation organized under the laws of that State. It is insisted, — 
in behalf of Daily that being such a corporation, it is not a citizen of 
the United States, and therefore does not come within the purview of 
the fourth section of the adjustment act, and cannot avail itself of the 
provisions thereof. This objection is pressed with much insistence, and - 
a number ot decisions are cited to sustain, the contention. An exami- 
nation of those decisions shows that their purport has been, in each 
‘Instance, misunderstood. and misconstrued. They only go to the extent 
_of holding that a corporation is not a citizen for all purposes. There . 
_is, however, a long line of decisions which hold that a corporation is a — 
citizen of the State wherein it has a legal existence, and as such citi- 
“zen can sue and be sued in the courts of the United States. - (Railroad 
_ Company v. Wheeler, 1 Black, 285; and Santa Clara Co. v. Southern. 
_ _ Pacific R. R. Co., 118 U.S., 395°, where the supreme court refused to 
_ -hear an argiament on the uestion. ) For a full discussion of the ques- 
tion, reference is made to the case of the Louisville R. RB. me v. Letson | 


~ {2 How., 497), where the court concludes, p. 558,— 


_ thata soenenen created by and doing business in a particular Stateistobedeemed —_ 

* to all intents and purposes as a person, although an artificial person, an inhabitant 
of the same State for the purposes of its incorporation, capable of Pe areeed as a 
citizen. of that State as much as a natural person. 


And many. other authorities to the’ same;effect . might: be. cited: As : 


- guch citizens of the State they are in. contemplation of law citizens - of 


the United States, and entitled to the equal protection of its laws. 
(Minneapolis R. R. Co. v. Beckwith, 129 U. D., 26.) 

The objection, on the eroune that. the land company 18 noti (a citizen, | 
is overruled. | 

_ It-is my opinion, therefore, that the purchase made by this company 
_is protected by the fourth section of the adjustment act of 1887, | 
Under the terms of that section, the land company will be entitled 3 
-to the lands here in. controversy, and should have a patent: issued. 
therefor after the said railroad grant is adjusted, and upon making the _ 
_ necessary. formal proof satisfactory to your office. This. being so, it é 

_-would be improper to permit the possession of the property, i in the - 
meantime, to be interfered with by entries thereon. 

‘Entertaining these views, your judgment admitting the hire of — 
. Daily is reversed, and his application to enter is rejected. The Pee | 
In the case.are herewith returned. : - 
| Many other. points have been ere tk in. this case and aeer with . 
“ much zeal and ability, but in-view of the conclusion herein reached, I 

have not deemed it necessary to pass upon them, further than to. say 
.- that: there is. comes in-any of them which tnilitates at the. e. judg: 
= ment now made. -- 2 
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| “When. the ae is ; adjusted and patents eanadl to the sapehiaderal it: : a 
accordance with the fourth section of the act of 1887, you will proceed ee 
to make demand upon the railroad SOmDaNY, as therein Ps and iy. va 


ss | eae to this eee 


DESERT LAND APPLICA TION—-SOLDTERS? ADDITIONAL HOMESTEAD, 
| “SraNToN ET AL. 0. . CONSTANTINE, 


| re desert land declaration. may r be: executed before fhe judge of a county court. 


ee departmental decision allowing an application to make entry, subject to the pre- | 


ferred right of a contestant, cuts off. all claims arising after the filing of said : 
application, if it: subsequently Bppesie: that the contestant, is not entitled to 
make entry. 

: The act'of August. 18, 1894, validating soldiers’ ditional oineetead certificates in 
_ the lands of bona fide: purchasers, ean not be invoked to defeat j Tights which 7 
> 3 accrued prior to its. passage. _— 


Secretury Smith to ‘the Commissioner of the General Land Oree, Septem- | 
(J. I. oe ee a (ber 5, 1894. a. er (G. C. BR.) 


This case involves See. 8, 7, 13 N., R. 66. W. = Chezoniie: Wyoming, fe 

and is before the Départmént. on the appeal of William Constantine 
et al. from your office decision of May 1, 1893, which allowed Mary 
Stanton to make desert land. entry for the land, under her ppphesnon 
presented March 23, 1886. | 
-. It appears. that one Frederick J Sinton: inde: desert lane entry for 
the land May 25, 1883. On March 17, 1886, William Constantine filed 
his: affidavit of contest: against the entry, alleging, substantially: | 
1, That the land is not desert i in character. 
2, That the entryman had done nothing to reclaini, the land 
3. That the entry was made for speculative purposes. 
‘On March 23, 1886, Frederick: J. Stanton tendered a relinquishment 


of his-entry, and iiereupons as agent, filed the application of his wife. #7 
“Mary Stanton, to enter the land under the desert land act. | 


His relinquishment was not accepted, and. Mrs. Stanton’s application | 
war rejected by reason of his subsisting entry. a  e, 
On: appeal, your office affirmed the action of the ere er receiver, 
7 ‘and on further appeal the Department, in case of Mary Stanton (7 i. Ss 
 D.,-227), held that when Stanton filed his written. relinquishment, the | 


- land covered. thereby “should. have been held as open to settlement - 


sand entry, without farther action on the part of the Commissioner of 


oe the General Land Office ;” also that “Mary Stanton’s application should > a 
| have been allowed, but subj ect to the preference right accruing to Con- 


 -Stantine ee the filing of the relingmiahmient: after the initiation of . 


4 ? | the contest. a 


2 it appears that duviag tI fhe pendency of this nek Birdié G. Par arker | : 
was allowed to make desert: land entry for the entire tract. : 


eer ry apt Ne OS el A roe oA ie ee 
» * oe a eee ” 6 4 ad ca 
ae ‘ Bt ae a bgt ho ere be 
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“On May 14, 1888, the register and receiver advised Mrs. Stanton - 


that her application. might be: allowed subject to the preference right - ; 


of Constantine. It does not appear, however, that Constantine was - 
notified, but on February 9, 1889, Bs applied. to make timber-culture 


entry for the W. $ of the SE. 4, the E. 4 of the SW. 4, also to make home- 


stead eutry for the E.$of the SE. faud the E. $ of the NE. 4, and clesert- 
land entry for the NW. 4 and Ww. 4 of the NE. 4, of said Sec. 8. His 
_applications were all me ec rod: by reason of the desert-land entry of 
Birdie G. Parker, also because of his allegation as to the non-desert 
character of the land in his contest affidavit against Stanton’s entry. 
He appealed, and as a result Parker’s desert-land entry was canceled, 
anc his § several. applications, above described, were allowed, and on 
November a 1889, Susana R. ny mnade desert- land entry ‘for the 
W.g¢ofthe SW.4 | 


| On January. ul, 1890, Cunctanting filed his relinquishment of the © | 
tract covered. by his fia weatend entry, and on the same day Marshall 


_E. Johnson made desert-land entry therefor; on March 4, 1890, Con- 
 gtantine relinquished his desert-land entry, and on the same date | 
Matilda E. Johnson made desert-land entry therefor. Four days | 
thereafter, Quimby, Marshall E. and Matilda E. Johnson filed relin-. 
- quishments of their respective entries,.and on the same day C. W. 
Riner, as attorney in fact, made the following soldiers’ additional hoine- 
stead entries: 
_ No, 2424,. James H. young, N. 4 NW. 43. ‘SE. 4 LNW. 4 
No. 2425, Elijab Brown, SW. 4 NW. 4, W. 4 SW. 4 
No. 2426, William Meyer, N. ENE. 4 , OW. 4 NE. 4 | 
~ On March 8, 1890, one Gideon M. Kepler applied to make dae 

land entry for the E.4 of the SW.4 and, the W.4of the SE. 4, which . 
application was rejected by reason of Gaugmcnes timber-culture 

entry. On appeal, that action was affirmed by your office. | | 

In the meantime, F. J. Stanton filed his affidavit of contest against | 

~ Constantine's timber- culture entry, and, on May 14, 1890, Mrs. Stanton 

- filed her contest against the soldiers’ additional entries. _- : 

‘The several appeals, contests ald protests and applications to contest 
came before your office, August 20, 1890, where it was held. that. the — 
allowance of the several entries of Constantine and that of Quimby 

- concluded Mrs. Stanton’s rights, and her contest against the soldiers’ 

additional entries was dismissed. _ 

On appeal, this Department, on February 27, 1892 (L. ‘and R. No. 236, 
p. 312), ordered a hearing, and it was directed in the decision | that the 
following inquiries, among others, should be made: | 

~ -1, Did Constantine pee to a final determination his contest filed | 


| | March 17,. 1886? 


2 Was ‘the relinquishment filed by Frederick J. Stanton the result 
of Constantine’s contest? ° 
. 3. What was the character of the land? 


1801—VoL 19211: 
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a | Hearing. was accordingly had, and the rogistor and receiver found > 
— therefrom: : 


1. That Constantine did not prosecute his contest: toa final deter- | 
‘mination. | 
2 That Mrs. Stanitowe application was “fpemilan, her desert. land | 
entry declaration not being executed before an officer authorized by 
law to execute papers of that character, and that the relinquishment of _ 
-F. J. Stanton’s desert-land entry was irdaeen by Constantine’s contest. 

3. That the land was desert in character. =" 

The register and receiver upon that finding, recommended that the 
several entries of record be allowed to stand. of 

On appeal, your office, as above seen, reversed that action, a allowed 
Mrs. Stanton to make desert-land entry of Sec. 8, thus nolding the. 
several entries in conflict therewith for cancellation. 

‘The record in this case is quite voluminous. It is ananiieet that the 
- Joeal officers were greatly at fault in allowing many of the entries, : 
_ while questions were pending before them as to the rights of prior. 
| applicants. The many entries, relinquishments, contests, protests, and 

appeals, with extensive arguments both for and against the action : 

_ taken, serve more to mystify than to enlighten. Eliminatin g the tangi- 
ble and controlling features of the case from the mass of rubbish, the 
ease hinges upon the single question, was Stanton’s relinquishment of 
his desert-land entry the result of or caused by the contest a by a 
Constantine?. I do not think it was. | 

Constantine, as above seen, made three charges eee Stanton’s 3 

entry, i. e., that the land was not desert in character, that Stanton had 
done nothing to reclaim it, and that the entry was made for speculative —_ 
purposes. His first chaeee was nullified by his own affidavit, when he | 


_ applied to make desert-land entry of part of the land. As to the sec-. 
ond charge, it was prematurely made, the three years in which Stanton 


was allowed to comply with the desert-land act not having. expired | 
when the affidavit charging non- compliance was filed. No evidence 
whatever was given to show that the entry was speculative. 

There is nothing in the record which shows that any of those charges 
could have been sustained, except the one alleging non-compliance with 
the law, and since that charge was pr ematurely made, it is evident that 
‘the contest—had it. gone to a hearing—would have failed. . 

‘Moreover, the hearing” ordered by the Department was for the pur- 
pose of determining whether Stanton’s relinquishment was caused by 
Constantine’s contest. That evidence has been carefully examined, and 
it fails to show that the relinquishment was the result of ‘said contest. ; 
_ Had Constantine proceeded with his contest, and proved his allega- 
tions, quite another result would have followed: but he did not do S0,. 
and, as before shown, he could not have done so. His subsequent acts. 
in swearing to the very reverse of that which was set forth in his con- 


aa faith. 


test affidavit, demonstrate his indifference to truth, and want of good | | 7 


-_ DECISIONS RELATING TO THE PUBLIC LANpDs. 163. 
J concur in the decision appealed from, that Mrs. Stanton’s declara- - 
eg dion to make entry, sworn to before J. J. Minor, county judge of Fre- 


mont county, Colorado, sufficiently met the requirements of Jaw and — 
the regulations of the Department. The ex-parte statements as to the 


i : standing and veracity of F. J. Stanton have no proper place in the — 


records, and can not be considered. 


When, on March 15, 1888 (7 L. D. 297), the Department decided - 


that Mrs. Stanton’s application should have been allowed (on March 
23, 1886), but subject to the preference right accruing to Constantine, © 
: the only question then to be determined Was as to monsventlos pene 
rights as a successful contestant. 7 
. Jt having been decided that Constantine did not by his contest secure .- 
a preference right, Mrs. Stanton’s right relates back to the date of her 
application, which, as above seen, should have been allowed. This cut 
off all subsequent claims, including the.soldiers’ additional entries, for 
portions of the Iand, presented March 8, 1890, by C. W. Riner, as | 
-attorney in facet. for Young, Brown and Maver It is clear that had 3 
' these soldiers gone in person to the land office and had been allowed to 
- make these entries in their own proper persons, it could not have served 
to defeat the prior rights of Mrs. Stanton, based upon a departmental 
decision of her right of entry. It follows, therefore, that the recent act 
of Congress, approved August 18, 1894, which only purported to vali-: 
date ‘soldiers’ additional homestead Seiiauatosd in the hands of bona 
fide purchasers for value, can not be invoked to defeat rights, which 
accrued prior to its passage. : 
For the reasons above given, the decision appealed from i is affirmed. : 





; CON THST—SOLDIERS’ ADDITIONAL HOMESTEAD. 
DENNIS 2% INGALLS. | 


- A soldier’ maaitional fomnestenl entry, nade j in pursuance of a contract to sell the 
. land ou the issuance of final certificate, should be canceled as s speculative and 
fraudulent. 


oy Secretary Smith to the Commissioner of tie General Land Office, aaa | 
“Adele A) a a 1, 1894. oo - = (P. 5.0.) 


| . The land iavelved in. this appeal. is lot 9, ‘See.. 9, T. 29 N., R. ‘5 EB, 
: Seattle, Washington, land district. 

The record shows that Wallace W. Ingalls anil soldiews additional oe 

homestead entry of said tract in person October 26, 1891, and on the 


-. same day final certificate was issued thereon. The necessary affidavits 
seem to have been made and filed by the entryman, and the usual 


_ statement “that I have not sold’ my additional homestead claim” j is 
made under oath and corroborated by two witnesses. ) | 

* On May 2, 1892, John Dennis presented an affidavit of eontest against 
2 said eur ys, which, shorn of unnecessary, verbiage, alleges that said 
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| Gtr is fraudulent. and. void; that prior to ‘tlie date. thereof f Ingalls 
| made a contract with one William Pr, Brown to locate and enter said — 
_ tract and sell and assign the same to Brown as soon as the certificate 
was issued, for which Brown paid him the sum of $1200; that in pur- | 

_ suance of said contract, Ingalls and his wife executed: and deliver ed a 


deed to Brown, on sid October 26, for the land. A certified copy of ~ 


this deed is exhibited, ‘The contestant sets forth at some length 
Brown’s connection with the tract, and his efforts to secure title to it 
through others prior to Ingalls’ entry. Itis showu that Brown -pur- 
chased the relinquishment of one Spitehill, and paid him $5,000 for the 
~ game; that be caused his mother to make a homestead. entry of the 
same; that this entry was contested ; that on the day Ingalls inade his 
entry, this last contest was withdrawn, and Mrs. Brown relinquished, 
thus clearing the record for Ingalls’ entry: Contestant alleges that the 


entry of Ingalls. was made for the sole benefit of Brown, and not fora =~ 


home or farm for himself, and in violation. of the spirit and intent of © 


E law}. and asks tliat he may be. allowed to pro these aS paying - _ 
~. the expenses thereof. = 


| The entry being completed, the isc officers for warded. this anpiiea. | | 
tion, and your office, by letter of August 8, 1892, refused to order a 
hearing, holding, first, that Ingalls’ entry heene ae made in person, - 
- “itis evident, I think, from the consideration paid him by Mr. Brown, © 

that said entry was made for the soldier’s benefit. The fact that Mr. 


Ingalls intended to sell the land after’making entry, or had agreed so. 


to do, does not, in my opinion, invalidate the entry.” And,second, the — 

allegations appeared to be in part founded on infor mation and belief, 

x A motion for review of this decision was filed, and on October. 29, 
1892, your office decided ‘that the objection to the affidavit on the 

ground that it is made on information and belief is not well taken,” but 

adhered to the former decision on the ground “that no sufficient cause 


of action has been alleged by the contestant.’ 7 An appeal brings the a 


matter before the Department, and the specifications of error raise the 
question as to whether the alleg ations here made are sufficient upon 
which to base a contest, | 

A supplemental affidavit of contest, sworn to shapast 11, 1893, has . 
‘been filed in this office, by which it is alleged. that the enteyitian did. 
not file in the local office, at the time he made his entry or since, the affi- 
_davit required by Sec. 2290, Revised Statutes, as amended by section 5 
of the act of March 3, 1891 (26. Stat., oe The record before me does 


not contain this affidavit, 


‘The section of the statute (2306, Revised Statutes), under which. this 
entry was made, reads as follows: — a 


Every person entitled, under the provisions of goa aes thousand nros ‘hun-. 


"dred and four, to -enter a homestead, who may have heretofore entered: under the i ~~. 


homestead laws a quantity less than one hundred and sixty ¢ acres, shall be permitted : 
to enter so much land as, when added to the quam itty pene EHIBLOG shall not | 
_ &xceed one hundred and came) acres. | 3 
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| Section 2304, cofermed: to in this section, provides that soldiers and 
others, who served ninety days in the war of the rebellion, and were — 
honorably discharged, may, on compliance with the homestead laws, 
enter one hundred and sixty acres of land, and by the terms of Seceion 
2305, the term of service may be deducted irom the period required to 
live upon the land. The Department has decided a great number of 
cases involving the transfer of the certificates issued to‘ soldiers for 
‘these additional entries, and the uniform ruling has been that they 
“were not transferable or assignable, but created a personal right in him, 
and that he must ake the entry per cue in all instances (John M. : 
Walker, 10 L. D., 854; Cleveland e¢ al. x. North et al.,16 L. D., 484; 
Paulson v. Owen, 15 i: D., 114). Authorities might be multiplied on 
this subject, but those cited are sufficient to show the unvarying posi- 
tion taken by the Department. My. Secretary Noble, in the Walker 
case, supra, clearly defined. the position of the Popstaaens in the fol- 


lowing language: 


_ The soldiers’ homestead act, even though it be considered separately and apart 
from the provisions of the general homestead law, must, of itself, be construed as a 
_- whole, in order to ascertain the real intent of Consrese relative to its several pro- 

_ visions. By thus construing the act, it is clear to my mind that Congress did not 


intend the privilege, granted 10 the soldier by.the second section thereof, should-be | - 


made the subject of barter and sale, -or of assignment to another. In my judgment, 7 
_ the right thus conferred is: strictly .a personal right. It is so because it depends, 
not ouly upon the existence of the soldier, but upon his personal qualifications to 


~~ make the entry. It is not, in itself, properly speaking, a right of property, but it is 


merely a right to acquire property in a cerbain way and upon a given state of facts,. 
which without the right thus given could not be so acquired. I[t-is, under the 
statute, essentially a personal right, which becomes, or ripens into, a right of 
- property, only when it is exercised by the soldier through his cree euery uf. a 

specific tract of the public land. | | 


It will be conceded in the case at bar that if this ee had been — 
| made under the homestead laws proper, or, perhaps, under any of the - 
other land. laws, it would be legal, ane would be canceled on BIE of 
the facts alleged. | 7 

J am unable to see any difference in: udineite between ae assign-— 
ment of the certificates entitling the ex-soldier to the right of an addi- 
tional entry and the entering into a contract before the entry made in 
person, to ake it for the use and benefit of another. Iu either event, 
the beneficiary does not get the benefit of the entry in contemplation 
of law. I take it that this is what is meant by the language used in 
the Walker case, that it is “ essentially a personal right, which becomes, 
or ripens into, a right of. property, only when it is exercised by the sol- 
dier through his personal entry.”. — | 

In the case at bar, the entry can not be: claimed to be for his per- 
sotial benefit in any ae sense as contemplated by the public land laws. | 
He is speculating on a personal right, in the shape of a privilege con: 
ferred on him alone by the Congress as 4 reward for services already 
rendered his country. A purely speculative intent on the part of any . 
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one in avaiting himself of the beneficence of the gover nment ‘under the 
forms of law is abhorrent to the laws and rules governing its disposal, 
and where this intent is made. clear the Department will not hesitate 
in meting out the efficacious remedy. _— 
I think'your judgment should be reversed, and the hearing or dered: i 
as prayed Ae It 1s so ordered. : 


PRE-EMPTION ENTRY—FINAL PROOF. | 


HAZZARD v. Mock. 


tend re figmesteaden eG; after receiving final certificate, discovers that rig ageing 


house is outside the boundaries of his homestead,and thereupon files a pre-emp- _ 
tion declar atory statement for the tract on which his dwelling house is situated | 
and contiuues to reside thereon, is s not within. che: second inhibition - section 
2260 R. §. ; 


Failure: to submit pre-emption final proof within the statutory. period subjects the 
-‘pre- -emption claim to intervening adverse rights. 


| Secretary. Smith to the Commissioner of the General Lan Office, Oetober ~ 
ee iS. 9, 1894. — | LY 


[have sonsidaved the case of Howard B. Haseard ». Robert F. Mock | 
~ upon the appeal of the latter from your office decision of February 21, 


-. 1893, modifying the decision of the local officers, holding for eicelte 


: tion Mock’s pre-emption cash entry No. 569, and holding ‘Hazzard’s 
homestead entry No.-526, intact. ‘The land inaieed includes lots 2 


and 3, . Sec. 19, T. 5T.N., R. 86 W., and the NE. }.of the SE. 4, and 


the SE, A of the NE. 4 of Sec. 24, T. 57-N., R..87 W. , containing | 


a beak 93 acres, Buffalo land district, Wy oming. 


-On February 14, 1889, Mock filed his pre-emption deaiacaties State: : 


. ment for said and hich was unoffered. The ee certificate of 7 


said filing contained the following clause: 


. Notice is hereby given that this pre-emption filing expires on Noveniier 14, 1891, ea 


- after which date the tract will be subject to the claim of any other qualified party. 
On April 16, 1892, Hazzard made homestead entry of all of said land | - 


except lot 3.) ae ae erie 
- On June 4, 1892, Mock offered final proof. Hazzard appeared, filed 
a written protest, and cross-examined Mock. On July 15, 1892, the | 
* Jocal officers accepted the final proof and issued final receipt and cer- — 
| tificate as to lot 3; but rejected Mock’s final proof as to the remainder 


of the land, “on secon of conflict with homestead entry No. 526 of 


Howard B. Hazzard, the time given for making final proof on me 
emption having éepired. ss 
~ Mock appealed ; and on February 21, 1893, your office sHienea said | 


decision except as to lot No, 3, as to which your office reversed the mea ‘ 


* action of the local officers, and held for cancellation Mock’s a eu pucr 
cash henmy N 0, 569 for said lot No. 3. | 
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_ Mock has appealed to this Department. | . 
When. Mock filed his declaratory statement he was the owner of a. 


farm which he had entered and made final proof upon some time before. 


After receiving his final homestead certificate Mock had the land. sur- 


veyed, and discovered for the first time. that his dwelling- house was 


outside the boundaries of his homestead. Whereupon he made pre- 


- emption filing on the land in controversy. which adjoined his homestead 


- and contained bis. dwelling- house. He, in good faith; improved and — 
cultivated the pre-empted land, and continued to reside with his family 
in the same building in which he had resided as a homesteader. 7 
- Your office held that Mock thereby constructively violated section 
2260 of the Revised Statutes which enacts that—‘‘ No person who quits 
_ or abandons his residence on his own land to reside on the public lands 
in the same State or Territory,” shall acquire any right of pre-emption 
under Sec. 2259. Said holding is inconsistent with the ruling and rea-— 
soning of this Department in the case of Brownlee v.  Shil (14 L. D,, 
309), and it is therefore reversed. 
Mock haying failed to offer final proof for more than five months 
after the time prescribed by law, the intervening right of Hazzard, as’ 
@ homestead entryman, attached to so much of the land as was 
embraced in bis entry... So much of your office decision as holds Haz- . 
zard’s homestead entry intact, is hereby affirmed. | 
‘In respect to said lot No. 3, there is no intervening adverse claim. 


| Mock’s good faith and full compliance with the pre-emption laws are. ~ 


clearly proved. The notice of appeal filed by Mock’s attorney July 12, 
1892, was filed before the decision of the local officers had been pro-. 
mulgated, and it. shows upon its face that the attorney was under the - 
erroneous impression that Mock’s final proof had. been rejected wholly. 
- Whe, he discovered his mistake the attorney properly withdrew the | 
paper, and Mock’s right of appeal was not thereby impaired. — ) 
~ So much of your office decision as holds for cancellation Mock’s pre- 
—emption. cash entry No. 569 is mereey reversed. Said entry is held .. 


Intact. 


CONTEST-INDIAN ALLOTMENT. 
FALCONER v. PRICE. 


: The departmental approval of an Indian allotment is a final deter mination of the: 
right of the Indian thereto, and a contest. against ‘the same w rill not bo enter-_ 
- tained, | | — 


Secretary y ‘Smith t to the Commissioner os the General Land. Office, October .3 


aa before me the ae of P Bbonczae ieinonce Rois the decision . 


“of your office of April 5, 1893, declining to order a hearing upon his 


application to contest the Indian allotment of George W. Price, involv- 
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ing oe of the Sw. 4+ andthe 8. fof the SB of Sec. 9, ue 58N,, ‘ae 


18 W., Duluth land district, ‘Minnesota. - 


Lt appears by the records and files of your office that, on the esth car : i 
July, 1888, the said Price, as the head of a family, filed Tndian allotment. 
| appli¢ation. No. 6, under the act of Febr uary 8, 1887, (24.8 Stat, ae for 


the above doseribed. tract of land. 
Subsequently, Price attempted to -aliniguish. to the United States ‘Ne 
land covered by his allotment application. 

- Wherenpon, on November 29, 1890, the Dapeemanth held that anon. 
reservation Indian, who had jade: asplication for an allotment. under’ 
section four of the.act of February 8, 1887, has no.authority to relinquish 
his allotment, except by the consent, a under the direction of es 
Department. (George Price, 12 L. D., 162. \" 3 . 

It further appears that the Indian: allotment application was, as. 
required under instructions, sent. to the Commissioner of Indian Affairs 


oo, 2 allotment, by special agent designated for that purpose; that the. 


| allotment was approved by the Commissioner of Indian Affairs, aud by. 
the Depar tment, June 28, 1892, and on the same day sent to your office, | 


with directions for the issue of patent, but that no patent was issued. 
-Your office-held that the allotment having been approved by the ~ 

- Department, the. question as to-the right of Price, was settled, and your Fen dh BEE 
x office declined to order.a hearing in the case. Your action i is anpEONOd: op ee 


Se 180. 


on _ The decision of yo our r office i is nnoe 
COAL LAND—SUFFICIENCY OF PROOF. . 
- HaMILron v. - ANDERSON. 


The siaenaen of: ‘iia siepea to be more valaable for the coal it contains leas for 


agriculture must be established as a present. fact, and from the actual produc. ae 


tion of coal, but it does not follow. that there must bet an actual development = . 
4 coal on each forty acre sub- division. : os 


3 Geer etary Smith to the Demian of” the Gener al Gaia Office, On hae 
(AL) . 9, 1894.) °° | (GB. @) | 


- On January 5,. eae ge Anderson. filed pre-emption declaratory 
statement for the S. 4 of the SE. 4 of See. 31, the SW. 4 of the SW. 4 
— of See. 32, 1.16 N., R. 12 E., and ie NW. 4  6f the NE, 4 of Sec. 6, T. 

-15 N., fh. 19 i. , Lewistown, Montana, alleging settlement December 

10, 1890. 
On July 23, 1891, Leslie H. Hamilton filed. a jae statement ; 
for the same tracts, eee POSSESSION to Faye, commenced June 20, 


‘Final. proof was, offered by the pre- emption claimant ¢ on ne 


< "oa, 1891, ‘at which time Hamilton, the coal claimant, appeared and se _ 
é _ protested gee the: allowance of the oe emption enh, alleging. as 


: me ene ie 
rn : 
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oe ground of protest. that ee nea opened a Palnable mine of soul on the 
- Jand sought to be enter ed, and that the Jand | is more valuable for min- | 
- ing than for agriculture, : 


“The local officers: wound the land more vileals for coal iien for agri: | 
cultural purposes, aud.recommended that Anderson’s pre-emption 


- declaratory statement be cancelled, and Hamilton’s coal declaratory. a 
statement be.allowed. | : 


~ 


On appeal from. said decision by rane your office pained: ine | 
finding of the register and receiver, holding Ander son ’s pre-emption 


declaratory statement for cancellation, as to the SE. 4 es of the SE, 4 of ‘ 
— See. 31,..16 N., B..12 E. as 3 | 


The protestaut has appealed to the Depar tinent. on atl assignment of 


-. errors, substantially of law and of fasts. 


The evidence shows conclusively that a valuable inine of coal or 


been opened on the SE. 4 of the SE. 4 of said section 31, and the deci. 


sion appealed from is soneuirell in, in so far as your office holds Ander-_ 
SOli’s pre- eens eeisainrs statement for cancellation as to that forty- 


- acre tract. 


It further appears that said opening on the SE. Lof the SE. disa 
tunnel about ten feet from top to bottom, five feet “ot which is good 


merchantable coal. ~The mouth of this tunnel is only one hundred and 


fifteen feet from the line of the SW. 4 of the SW. 4 of section 32, The 
entry had been driven at the date-of the héaring, a distance of about 
thirty-five feet, in a straight’ line directly towards this last named 
tract. The coal has increased in thickness as » the opens has peek 
extended, and the quality has improved. | 
‘These are indubitable evidences to my mind that the Sead SW..4) of 
the SW. 4 is coal land, although tlie Butane indications on “ne tract 
itself are meagre. 1 | 
The rule of the Depar tment : widouncediy. is that the Gand. must © 


- appear mineral in character “as a present fact” and from actual pro-. | : ae 
. duction of mineral, Rucker, etal. v. Knisley and cases cited (14 L. D,,.. 8 


113), but. it does not. follow, and has never been held by the Depart- — 


7 inent that there must be aly actual development of coal on each forty- 


acre subdivision of the one hundred and Stet acres tor which en try Is _— 


‘allowed under the mining laws. 


If the evidence is sufficient, as in this case, to show that the ead in 


| controversy is coal land, title cannot be acquir ed to it under the pre-: : 
“emption laws. The questions of the sufficiency of the defendant’s final — 


proof as to the balance of the Jand, and the regularity of the coal 


- Glaimant’s application to purchase, are not properly before the Depart. ‘ 


ment, not having been passed on by your office. 
For. the “purposes of this inquiry, it is sufficient now to. hold that ie 


.- Said SE. 4 of the SE. $ of Sec. 31, and the SW. 4 of the SW. 4 of See: | 
or are mo valuable - for the prodnetionl of peal: than for aerieulbaral 


purposes, and defendant's declaratory statement will be cancelled as 
to these tracts. - "7 = * a 
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The decision. minealed fon is so alodiiiads 7 , 
The evidences of coal on the balance of the land. in \ ontroversy are 


- too meagre to warrant a conclusion that they are coal land, and ney oe 


are held sub) ect to the pre-emption claim. 

Inasmuch as your office failed to pass on the pre- -emption claimant’s : | 
final proof, the case is remanded, with direc tions to allow the entry as to — 
the remaining tracts, If, on examination, the proof i is found sufficient. : 





a RAILROAD LANDS—ACT OF FORFEITURE. 
‘Diuton ‘EY AL HEerrEerMan. 7 


| = The éaiitoaa lands aKelaved forfeited by the ack of Mareh 2, 1889, aid estored ivereby 
to the public domain, became eabieet to. entry immediately vpn the passage of a 
said act. | : 


ae Rersary Smith to the Commissioner of the General Land Office, October cS 


(SL HL) 7 9, 1894, (EM Ry 


This case fayelse sthe NW. 4 1 of Sec. 19; wie zi 1N . R 35 Ww, Maquette : 
land district, Michigan. | 
The record shows that F. A. Hefferman made homestead polteation | 
for the above described tract, March 6, 1889, which was rejected by the 


local officers, on the. ground that the land sought to be entered had 


_ been certified to the State of ‘Michigan, and on April 3, 1889; Hefferman 
appealed. 3 

March ‘18, 1889, your aioe informed the register and receiver of the 
act of Congress of March 2, 1889, and they were _ 7 


' directed to give notice by publication, for at least thirty days, that the iad for- 
_ feited by said act have beeu restored, and that the books of your office are opened for | 


; - entry of the same at $1.25 per acre, , under the pre-emption, homestead and other laws are 


relating to unoffer ed Jands. | 
March 22, 1889, the local officers published notice | ) | 
that the lands forfeited by public act of Congress No. 157 , approv ed March 2 2, 1339, | 


have been restored to the public domain, and that the books of this office will be 
-. open for entry of the same at $1.25 per acre, under the pre-emption, homestead, and . 
other laws relating to unoffered lands, on May 1, 1889, at ten o’clock a. m., at which - 


‘time applications for entry or pre-emption filing, will be received, “subject to the | 
limitations and exceptions of said act. ; 

May 1, 1889, Fred A: Hetferman renewed ae ap oeaon to enter 
the tract in controversy, and J ohn F. Dillon made application to enter 


the same tract, alleging settlement March 7, 1889, and John Edwards | 


made application to enter the W.4 of the NW. 4 - the SE. 4 of the NW. 


4 and the SW. 4. of the NE. 4 of Bee. 19, alleging settlement March cel 


12, 1889, 
May 23, 1889, your office infor med the local officers, — 


that by a renewal of an application to. file, or enter lands previously applied for, | 
or hy filing an application for other lands, a party waives any right he may have , 
acquired by previous applications, but settlement rights are protected by act of | 
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iar? 2, 1889, While it is trne that the act of March 2, 1889, forfeited all Jands~ 


_. opposite the uncompleted portions of the Marquette, Houghton and Ontonagon Rail- 


road, still, under departmental practice, Congress could not revest the United States 
with title to lands which had passed from it by approval, certification or patent, 
- until a reconveyance by the grantee, or a judgment of the Brees court, vacating 
the certification, had been obtained. a 
‘September ths 1891, ‘your office jranamited to the local office the: 
a relinquishment of the State of Michigan. . 7 
| May 2 25,1892, the register and receiver rendered their decin on He 
| favor of Dillon, and upon appeal, your office. decision of. January 3, 
1893, affirmed the finding below. Subsequently, on amotion for review, _ 
your office decision of April 17, 1893, reversed the prior decision, and | 


. held that the land became sabi66s to settlement and entry immediately 
upon the passage of the act, supra, and accordingly awarded the Jand 


in issue to Hefferman. ion this decision the settlers appealed. 

The act under consideration s 25 Stat., , 1008) contains, inter ane, the 
following: mh a bo OPA 
_ That there is hereby forfeited to the United ‘States, and the United States ee 

resumes the title thereto, all lands heretofore granted to the State of Michigan by 
virtue of an act entitled ‘‘An Act making a grant of alternate sections of the public 
lands to the State of Michigan, to aid in the construction of certain railroads in: 
said State, and for other purposes”, which took effect Jume third, eighteen hundred 
and fifty-six, which are opposite to, : and coterminous with the ‘uncompleted portion. 
of any railroad, to aid in the construction of which said lands were granted or 
applied, and all such lands are hereby declared to be a part of the: public domain: 

The point at issue is whether these lands became subject to entry 
immediately : upon the passage of the act. In. McKernan V. Baily, on 
review, (17 L. D., 494) whilst this was not passed upon paenyse it is 
evident that sich was assumed to be the case. 7 

This case is the outcome of a mistake upon the part of the local 
officers as to the meaning of your. office letter of March 13, 1889. They 
were not instructed to advertise that- the land embraced within the 
forfeiture.“ would be”, but “are”, opened for settlement or entry. 

It therefore pecoiies unnecessary to consider what would have been 


. the effect of fixing a day subsequent to the passage of the act, on the — 


_ status. of the land, inasmuch as no such authority was assumed by 
your office. : : | | . 
In the absence of. snvihing: ip the act fixing a future Ne for the x 
opening of the land, and also in the absence of any regulations to that 


effect by the. Department, there can be no question but what the act — a 


- became. operative immediately, and as the application of Hefferman | 
was prior to the settlements of Dillon and Edwards, it follows that the | 
land must be awarded to him. 

The position taken by counsel that Heffermaw’s oocani of May 
1, 1889, was a waiver of that of March 6, should not be sustained. — 
This step was taken only out of an abundance of caution and it. would — 
not be proper to hold, under the cireumstances, that it was a waiver 
of rights under the first application. | : aN 
_ The decision appealed from is therefore affirmed. 
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rier CULTURE CON'TEST—SPECIFIC CHARGE. 
GREENoueH | w WELLS. 


a poniestanh can not take advantage of a aoraales shown - the evidence to oxist, | 
| which i is not specifically: alleged in the affidavit of contest. » = eee 
The goverum ent will not require the cancellation of a timber culture en try on account | 
of a failure to secure a growth of trees that is not due to bad faith or negligence. 
Planting done in advance of the time required by the statute may be regarded as in 
ae compliance with the law, if the land has heen properly prepare for the cul- 
_ ture of trees, 7 


Beeretairs y Smith to the Commissioner of 1 the General Tana Office, October 
(J. 1. 1: a _ ea 9, 1894. en 2 ce (J. I. P.) 


April 16, 1887, the defendant made timber ealtane’ eritry No. 0. 8585 of 
the NW. + of See. 4, T. ‘16 N,, R. 78 W. ) Pierre, South, Dakota, ane | 


7 district. ©... ie 
‘February 29, 1899, the plaintiff filed: affidayit: of contest, alleging, ‘d) : 


3 that William 8. Wells has totally failed to plant to’ trees, tree seeds or 


cuttings any part of said tract; (2) that he has not cultivated : any part 7 


‘of said tract for four years last. past; (3) that there are now no trees 
growing upon said tract; and (4 (4) that said tract was s totally. abandoned | 


as a timber culture entry. - 


May 2, 1892 , hearing was had before the local office. | | 
_ May 10, 1892, the local officers rendered dissenting: opinions. The 
| register econ ened the dismissal of the contest, ve: the receiver, 
recommended the cancellation of the entry, 

Both. parties appealed to your office, which, on : Webriaty 16, 1893, 


affirmed the decision of the TOL: and. held. the defendant's timber o 7 


. eulture entry for cancellation. ; 
The defendant’s appeal from.that decision brin gs the case here. 7 


The facts disclosed by the evidence are fairly set forth in | your office oe 


| letter as follows— . 


It appears from the record that the land - in 1 dispute was used by Mr. Wells, in con- 
‘nection with several thousand Acres adjoining, as a horse ranch, with the exception 
of about twenty acres in the extreme nor thwvest corner, which he had fenced, plowed. 

_and planted to corn during the first and second years after entry. Also that the said 

twenty acres were cultivated the third year ; that in the last month of said year, ten 
acres thereof were planted. to tree seed; that in June or July, 1890, the entire twenty 
acres were sowed to millet, in preparation for which the ten acres pr eviously planted 
| to bres seeds was gone: over with a harrow to the e depth of two to thr ee inches. : 


_ The record fails to show whether the planting of millet on the ten acres referred 
_ to, at the time and in the manner above mentioned, was beneficial or otherwise to 
the growth of the tree seed planted on the same tract a few months ce evious, It ig 7 


7 shown however that the tree seed so planted failed to. grow. 
' Burtis Dickey; the brother-in- Jaw and ageut of the defendant, testified that he 


- : procur ed some tree seed in the spring of 1891, and hired one Joe Bruette, to plantthe 


same on five acres SOE said tract mg ior to April 16, 1891. The witness. had no per sonal | 
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ueawisde that the pinnane cea for, was eine: nad several witnesses for the | 
' contestant testified that they frequently passed over: the tract | in oe in the 
spring of 1891, and saw no signs of cultivation. © 


The first witness on behalf of plaintitt established aibaciutiilge the. ee 


_above state of facts; whereupon the defendant moved to dismiss the - 
contest, on the ground that the allegations of the contest affidavit were 
disproved, and no default shown ou the part of the defendaut. The 


- plaintiff theu tendered some amendinents to his affidavit of contest, 


i a with the timber culture law. 


- which he asked permission to make, and which admitted compliance a 
_ with the law during the first three years after entry, but averred that_ 
the seed planted the third year did not grow; that defendant did not — 
replant any during the fourth year, and had done nothing since the 
. third year’s planting up to filing affidavit of contest toward complying | 


: ! 


The motion to dismiss and the motion pecamiond were both overrnled: - 


and the plaintiff continued the introduction of testimony which tended. 


principally to corroborate the evidence of the first witness. When. : 


plaintiff rested, defendant renewed his motion to dismiss, 0 on the same ee 


grounds as before, which was again overruled. 
On his appeal to your office from the receiver’s decision. ie ees the 


~~ action of the local office in overruling his motion to dismiss the contest — | 
as error, and in his appeal here he alleges that: ‘your office erred in not . 


- considering and passing upon. that specification of | error, which ne pee 
is one of the most important points in the case. | | 
Assuming that the first two allegations of the affidavit of contest. 
were true, the third would follow as a matter of course, as would also — 
the fourth. But from the facts above set forth, it is at once seen that. 
the first two allegations were disproven, and that the converse of those 


- propositions was true. The receiver and your office find the third alle- = 
gation to be true, not because the first and second defaults: alleged 


were proven, but because the tree seed planted the third year did not 
— grow, and because of the apparent default which was established, viz: 
that the défendant did not plant or replant any trees, tree seed or cut- 
tings. the fourth year. And the receiver and your office hold that the — 
- third allegation having been established, “it is prima facie evidence of - 


_ default,” and therefore the burden is on the defendant. to. show that 1t- - 


was not because of his negligence, omg the rule, laid down in Phelps | 


ow, Rape (7 L. D., 47). 2 
‘There is no rate better established fia that s ay contestant cannot dake " 


advantage of a default, shown by the evidence to exist, which is not: 
_ specifically alleged in the affidavit. of contest. Platt v. Vachon (7L. | 
_ D., 408); Bell v. Bolles (9 L. D., 148); Tyndall v. Prudden (13 L.D., 
5271); Truex v. Raedel (16 I. D., 880); cacao v. Hamilton (17 L, 
D., 452). ee 

‘Tt follows therefore that the spoarent default of the fourth year not = 
- being alleged in the affidavit of COnKeSY can not i inure: “0 the benefit. of a 
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; he: plaintiff, and that, so far as he is concerned, if the de@ndant can 
‘show that the failure of the third year’s planting to grow was not: the 
result of negligence on his part, it-eliminates the plaintiff from the. Case, 


and leaves it between the entryman and the government on the appar-. 
ent default of the fourth year, (See authorities above quoted) provided 
the fourth allegation of the contest affidavit.be not established. — 


It is stated by the receiver in his decision that either of two reasons . 
‘account for the failure to grow of the tree seeds. planted the third 


year—(1) because the defendant planted them too deep, and (2) because | 


of the drought which ensued during the season following said planting. 
_ The second reason would notshow negligenceon the part of the defend- 


ant. The first one might show bad judgment, but does not necessarily 


show bad faith. Cropper v. Hoverson (13 L. D., 90, at 91); aatey 0. 


“ 7 States (14 L. D., 423, and authorities there cited). 


The record anon beyond all question that the groutid’y planted to tree 
‘seeds had been thoroughly ploughed and cultivated for several seasons 
prior to said planting, and was carefully prepared for the seed planted 
therein during the third year, and there is noattempt to show that said 
planting was not done in good faith and in such amanner as defendant 
‘believed most conducive to the growth of said seed. Hence their fail- — 


a ure to grow was not due to any fault ‘or negligence on | the part of 


. defendant, but to the dry season which followed. 
‘Unless the apparant default of the four th' year shows. bad faith, as 
between. the government and the entrymen, the entry will not be can- 


celed. Andrews v. Cory (7 L D., 3 89); Thompson 0. Heir of Partridge ~ 


‘(10 L. D., 107). 

It is to be remembered that the third year’s planting was done just 
‘before the expiration of that year, that is, just prior to April 16, 1890. 
~The season following was extremely dry. It had passed and the time 
for replanting had got by before the failure of the seeds to grow was 
demonstrated, and even then. defendant may have believed they would 
sprout the season following. Had they been planted a few days after 
~the 16th of April, 1890, the result would have been the same. There 
_ could be no default anitil the end of the fourth year, ‘because the acre- 
age of planting required within that time had been done. True, it had» 
‘been done in advance of the time required by the statute, but that is” 
“a compliance with the law so far as time is of the essence of the mat- _ 


: ter, provided the land has been broken and properly prepared,” all 
‘of which was done in this case. Grengs v. Wells (11 LD. , 460); ‘Friel : 


vy. Bartlett (12 L. D., 502); Swall v. Loeb (15 L. D., 591). 
It follows, then, ‘that up to the end of the fourth year ‘the law had 


_ ‘been complied with, That being true, there could be no default until - 


‘after that time. If there was a failure of seeds to gTOWw during the | 
fourth year, the defendant would have the fifth year in which to. 
replant, and an affidavit of contest filed before the expiration ofthat . 

‘year, as was this one, would not afiect that right. — The evidence shows | 


t . . . 
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. that before the. expiration of the fifth year, ‘but after the filing of the Le 
affidavit of contest, the tract planted. to tree’ seeds was again: varefully 2 

prepared and planted to cuttings and tree seeds. | 

~ Hence I am of the opinion that there is no bad faith shown between _ 


the entryman and the government, and no showing that will warrant = 
... the conclusion that the defendant has. abandoned said tract as a timber oo 

- culture entry. ae 
Therefore, | defendant's motion to dismiss the contest seen have: 


been sustained, and. the failure of youe office to. pu on. that quesuoy 
was error. — 7 
HOUs decision i 1s éherefore rever sed, and the contest dismissed: 


CONTEST —RELINQ Ul SHM EEN L—-RESIDE NCE, 


‘Price Vv, RILEY. BY, AL, 


‘The right of a contestant to be heard on.a Lolaaee of abandonment is not defeated by 
a subsequent relinguishinent, and intervening adverse entry of a third party, 
- even though the relinquishment is not the result of the contest. ; 
Residence on land while it is covered by the entry of another does not secure any 
right as against a contestaut who institutes proceedings to secure the cancella-. 
tion of said entry. 


_ Seor etary Smith to the Commissioner of th the General Land ‘Office, October 
J. I. #.) | 9, 1894 : J.W. 7) 


The above cause is isiore me ou appeal from your office decision 
of September 10, 1892, affirming the decision of the local officers, dis- 
missing the contest of Willie C. Price, and denying to him a hearing 
to determine his right to the NW. +4 of Sec. 9, T.9 N., R. 3 B., Okla- 
homa land district, Oklahoma Territory, as between him and Charles 
_.M. Rodman, who had made homestead entry covering said land; also 
denying said Price’s application to make entry therefor. 

- On September 23, 1891, Francis M. Riley made homestead entry for 7 
the above deseribed tract. | 

May 4, 1892, Willie ©. Price initiated a contest, changing in n his affi- 


‘davit that said Riley had wholly abandoned said tract, and failed to ae 


establish his residence thereon since making entry. 
On May 9, 1892, Riley’s entry was cancelled by relinquishment. 


On May 9, 1892, Charles.M. Rodman made homestead entry for the ia 


- Same tract, siibject to the rights of contestant. es 
+ May 9, 1392, said Price applied to make homestead entry for the tract, : 
having 1 in view the establishment of a preference right of enuy arisin gs 
from the relinquishment aforesaid. 


This application was suspended, to await the result of an order, -_ 


requiring said Rodman to. eae cause why. his entry should not bee can- ~ 


celled. 
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On the Sth day of Jt une, 1892, said Rodman filed his affidavit, eorrob- | 
-orated by John E. Carson, and his motion to dismiss Price’s, Sat ais: 
The motion was denied, and the parties were ordered to appear on 
— duly 6, 1892, for the purpose of allowing said Rodman to make a show-— 


_ ing on the allegation that Riley’s relinquishment. was not the result of os 
- Price’s contest. On the said last,mentioned day, Rodman set up the 


— following facts, 1 in.an affidavit corroborated by John E. Carson. 


Ist. That. at the time the relinquishment hereinbefore mentioned, was filed, this 
affiant was a resident upon said tract, and had improvements thereon of the value 
of $300.00. That the same had been settled upon and geonpicd, by him, with the 
bona fide intention of taking the same for a homestead. % : 

2d. That the relinquishment of Francis M. Riley was not the coaulk a said con- 
test by William C. Price—said relinquishment having been executed March 22, 1892— 
and on the afternoon of that'-day, together with the homestead application of this 
affiant, was tendered during the business hours, to the Oklahoma City land office. 
That owing to the. fact that the office of register was at that time vacant, oflice, 
and the receiver thereof, refused to receive said papers. 7 

3d. That at the time of the presentation of said relinquishment, a soniésaad 
application for said tract, this affiant was informed by the receiver of said office, that. 
his rights would not be jeopardized, if settlement and impr ovement were made, and 


se continued in good faith, until such time as said office was again in a condition to do. 
business, and that if said relinquishment and homestead application were presented — 


_ within. ninety days from the time of making such settlement, that affiant’s rights 
would be secured. That, relying upon said statement, affiant immediately made set- ? 
7 tlement, as aforesaid, and has continued the same up to the pr esent time. | - 


In answer to this, the contestant filed the following statement: 


Now comes the above named contestant, and says that each and every allegation set © 
‘up in the showing of Charles M. Rodman, in answer to citation of the local office, 


requiring him to appear and show cause why his homestead entry for the above 


> described tract, should not be cancelled, is true, and contestant admits that said show- | . 


ing is sufficient to overcome the presumption that the relinquishment of FrancisM. 
Riley was the result of his contest herein, and now makes formal application to the. 
honorable register and receiver of’ this office to have notice issue on his contest affi- 


davit against the homestead entry of said Riley, and to have said matter set down — 
. for hearing, and to be allowed to introduce evidence in support of his charge made | 


in said affidavit of contest—that the said Francis M. Riley had wholly abandoned : 
said tract, and wholly failed to establish his residence pekeon for more than | 51X 
months after the date of his said. entry. 7 
It seems that more than six months had related after Riley had 
made his entry when Price filed his affidavit of contest. Rodman went 
upon the land while it was covered by a. homestead ene and for that 
reason gained no rights by his settlement, - 2% 
The admission by Price that the relinguishinent of Riley filed (ie 
- Rodman on May 9, 1892, was not caused | by bis contest, was not an. 
7 admission, as, statad by your office, that at the time of the filin gofsaid 
contest no cause of: action existed against said entry, but was simply | 
- van admission that the action of Riley in filing the relinquishment. : 
was not induced by his contest. But although the filing of the relin- ©. 
— quishment was not induced by the contest, it did not deprive Price of — 
the right to snow that une, allegations contained 3 in his contest affidavit . 
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were tr ue, to wit, that said Riley had wholly abandoned said tract, and” 


had failed to establish residence thereon since making. said entry. This 
filing was not made until after service. of notice of contest. If the 
statements therein made are true, Price’s rights as a contestant could 
not be defeated by the entry of Rodman made upon the filing of the 
- relinquishment, and .he would be entitled to a hearing to prove the 
allegation in his contest that Riley had wholly abandoned the tract, and 

failed to reside mrereow for more. th an Six months after the date of his 
entry. . : 3 
Your office. decision i is therefore reversed, and the application of Price 

for a further hearing upon his contest will be Brann. 


Sen) 


HOMESTEAD ENTRY —4MENDMENT. 
-Ropert C. ‘BELL. 


A homestead entry may be amended to include an adj acent tract that was not ‘gur- . 
veyed at the date of said entry pak was ponte by the original settlement claim — 
of the homesteader. 


Secretary Smith to the Commissioner of the General Land : Office, October 
(0H) 7 * oe YG 1894, « 7 (0. W. PB.) 


Robert C. Bell made homestead entry of lot 3 of Sec. 4, and the NE. 
1. of the NW. 4 and lot 1 of Sec. 9, T. 1 N., BR. 6 E., regen City 
land district, oregon: on April 20, 1891. | 

On the 19th of October, 1891, he filed in the local office an applica- 
tion to amend his entry, so as to embrace, in addition to the land 
therein described, the SE. 4 of the NW. 4 and the NE. + of the SW. 4 
of Sec. 9, of the same township and range. On the 8th of October, 
1892, your ofhiee re] jected his a Bell appealed to the Pep ael: 
ment, 

Bell’s original affidavit in- pveere of his seypnennien, aoe corrobo- 
rated, alleges that—° | 
at the time of making said entry no more land adj scant to the toast so entered was 
available, for the reason that it was not surveyed, but was, subsequent to entry and 
settlement, surveyed and. became peers to entry under the land laws this 19th day 
of October, 1891. | 

In an additional affidavit, which is duly corroborated, filed on. the 
12th of November, 1892, he nee that he settled on the (and desorbed: 
in his entry April 18, 1891, and has continued to reside thereon ever 
since; that when he first made settlement on said land, the additional 
tract applied for was claimed by him under, and by virtue of, his set- — 
- tlement; that he intended from the start, and from the day he first 

settled thereon, to enter the same under the homestead laws; that it | 


owas, from his first settlement, generally known in that vicinity as part 


of “Bell’s homestead claim”; that the government surveyor was so 
_ informed at the time he inde the survey thereof, and nae the plats 
_ ghould so indicate. 
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o* it appears that Bell settled ; upon land; part of Te was eee - | — 
and part not. sur veyed, and that he cultivated and improved the entire — 


tract. After remaining on the surveyed portion for the full period that. 7 


he could do so before making entry, without further delay rendering it 


| _ Subject to the claim of another, he made entry for the surveyed por-— ae 
tion in order to preserve his Plt. At that time he could not make 


entry for the other portion, because it had not been. surveyed. When 


It was sur veyed, it had been improved by Bell, in connection with that 
which had previously been surveyed, and the whole tract was known 
as “Bell’s homestead claim.” His settlement ‘upon both the surveyed 
and the unsurveyed land was authorized by. law. : oa 


In view of these circumstances, this is, in my opinion, clearly a case ; 


in which the settler ought to be allowed to amend. No technical rule 
‘should stand in the way of allowing him to take the land. witch the 
law clearly contemplated that he might take. 


a The application to amend his entry tS ‘therefore allowed, and the : % “tg 
re decision of om office rever ‘sed, ei : 


APPLICATION TO ENTER-SETTLEMENT RIGHT: _ 


_ FIsTer: vy. BOYER 


= — An application +6 maixe onieerad entry should not be allowed where: the prelimi- : 7 aoe 


nary affidavit is executed at a time when the jand is covered by the ee oe 


entry of another. 


ed te The for cible ejection of one. who i is lawfully becidinip on a tract of jand will not oper- 


ate to: defeat his right as a settler thereon during the period of enforced absence, 


ein Smith to the Commissioner eu the General Land Office, bsinen - 7 
(LE) Gy 1894. a ee ee 


- In the case of Sarah Fister v Creed BR ace the plantiff appeals - : : 
~ from your office decision of May 28, 1892, aaa une decision. of the | 


- Jocal officers of January 5, 1892. 
The parties litigant are Sieh seeking to acquire title ian the oie: 


stead laws to the E 4 lots land 2 of the NW + of Sec. 6, T. 21 and S 4 lot | 
1, SW of See. 31, T. 22 N,, R..5 W., Ironton. land district, Ironton, 


Missouri. 


It appears from at record. that on Bi anuary ‘8, 1892, Sail Fister 


made homestead application for the land in question, cies was rejected 


by the local officers, and that Creed F. Boyer appeared fifteen minutes | 


: Jater and made a similar application which was allowed. 


‘Sarah Fister appealed from the decision of the local office—r ejecting 


ml hee said application. 


- The local officers, in rejecting her goto did so in Poreiones te Ket 4 


| instructions from your office contained in aletter under date of J anuary = ee : 
mt ie 1892, ea: that Creed is Boyer be allowed to enter the land on = 4% - 
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his meeting the usual requirements: of the law affecting homestead : 

: entries. | = 
It appears on the record that the land in controversy had been 
included in a homestead entry made in 1883, by one Aibjah Westover 
_ against which entry one Murphy had initiated contest. Said entry was 
‘subsequen tly canceled by direction from your office on the 2nd day of | 
Ji anuary, 1892. _ 

_ The direction given to the local oficats: touching the rights of Boyer, 
is thus explained in your office decision. of May 28, 1892. a 


‘This office on January 2d, 1892, in the case of Murphy »v. Westover, Myers and _ 
others, canceled Aibjah Westover’s entry No. 7061, and directed you to allow said C. 


_ FP. Boyer to enter the land on his meeting the usual requirements ( of thelaw ateouns 
- homestead entries. | 


The said direction was made shy reason of the equities of Boyer’s claim ia the land, | 


- he having been a settler thereon and wrongfully ej jected. 


Ido not think that such direction was @ sufficient legal reason 1 for 
| rejectin g the application of Sarah Fister, she being the first applicant. : 
‘The application of Boyer has also ones infirmity. His homestead 
affidavit was made on the 2d day of November, 1891, at a time when 
the land in controversy was covered by the caneeied entry of West- 
over. See 14 L. D., 127.- The affidavit of Sarah Fister, which accom- - 
panied her rejected application is void for a like reason, having been 
made on the 17th of October, 1891. | , 

The papers in this case are accompanied by a wooka which discloses. 
the fact that ‘Sarah Fister initiated a contest against the homestead 
entry of Boyer pending her appeal to your office. Upon the hearing 
had upon this contest, Fister being ansuccessful took what is termed 
.a supplemental appeal, which seems not to have been acted upon. 

In the exercise of that supervisory power invested in the Department 
by law, inasmuch as the case has been heard on its merits, and since 
.Fister’s application should have been rejected on account of the defects. 
above mentioned, the whole of the proceedings will be considered — 
together. _ | 
- The testimony of ee taken on the trial of the contest oath by ” 
Fister, which does not seem to be contradicted, shows that Abijah 
. Westover made homestead entry on said land in 1883, and lived there. 
until his death in December, 1886, after which his widow, Hannah | 
Westover, lived there until her ae ath in February, 1888, and that 
- Boyer, who married the granddaughter of the said Hannah, had. been of 
making his. home with theold lady for three years. 

After her death, Boyer continued to live on said land until Mareh 
-1890, when he, by some process which he could not understand, was 
dispossessed by force, by a town constable, through a mandate of a jus- : | 
tice of the peace, the plaintiff being present at the time. 

Plaintiff then took possession of the land and lived upon it antl 2 

‘March, 1892, when she, in obedience to a notice of Boyer, peaceably — 
: abandoned the land, whereupon defendant. again went upon the same, . 
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and has lived there ever since, and has made valuable improvements - a 
thereon. 3 | 
Boyer was on the land lawfully when ejected, and giving him the : 


benefit of constructive possession of the land during the period cov- — 


ered by his absence, after forcible ejection therefrom, he was the first aa 


bona fide settler thereon, after the cancellation of Westover’s entry. 


This being true, his ‘claim would have prevailed jin a. contest with — | 
Sarah Fister, even moved her PyEppnoahion, being: first in on had hess 


been allowed. ° 
The case will, Eper SION stand closed, and Boyer’s application will _ 
be allowed. | | | 


‘SWAMP LAND SELECTION-HOMESTEAD. 
“Purren, 0. STATE | OF ‘Minnesora., 


The ‘Slate 18 concluded from asserting a claim iden a “swamp noah vacloetion: where - 


— it fails to protest, or ask for a hearing, after due notice from a homestead. claim- — f 
ant who submits proof establishing his allegation that the land is not = the = 


character granted to the State. 


; dee sak y Sinith to the Commissioner of the General Land Of Ce, October 7 


(J.T. HL) re eee _ JT) 


T have ere the appeal of Lars i. Puttentrom your office deci- — 
sion of December 22, 1892, in the case of Lars H. Putten v. State of 
Minnesota, reversing: ‘the decision of the local officers, and dismissing — 


Putten’s contest, and holding for cancellation his homestead entry No. - 


12,226 for the SE, 4 of Sec. 17, T. 120 N., RB. 41 W., of the 5th punape 
‘méridian, Marshall land district, Minnesota: - as | 
On December 23, 1891, Putten made homestead ante of said jana: | 


subj ect to swamp land palocuion for the State of Minnesota; and at the / 
same time filed therewith a statement under oath, corroborated by two 


witnesses, that the land in its natural state is nob swamp and over- 
flowed, and rendered thereby unfit for cultivation, as required by par- 


agraph 1 of departmental circular of December 13, 1886, (5 L. D., 279), 


On the same day the local officers, by registered ’ letter, notified the’ 
governor of the State of Minnesota, as required by the 2d paragraph 


x of said circular. Receipt of said letter was acknowledged by the 


- governor on December 31, 1891, over his own signature, and he took 
notice that the usual sixty days was allowed the State to protest 
against the allowance of said entry, and to demand a hearing to deter- 


mine the character of said tract. A copy of the. notice sent to the | 


_ governor was posted in the local ollice for Sixty days, beginning on 
- December 28, 1891. 


The State of Minnesota, although duly notified, failed to object to | aie, 


the perfection of said entry, or to present any protest against. the same, _ - 
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'. or to apply for a hearing to prove the swampy character of said peas 
as required by the 4th paragraph of said cir cular. | 
Nevertheless; the. local officers, on April 27, 1892, issued a notice, 


summoning both. parties to appear at their office on July 6, 1892, to - : 


_ Tespond and furnish testimony to determine the swampy or non-Swampy 
character of said tract. A copy of said notice was sent by registered. 
letter to the governor of Minnesota, who received it May 1, 1892. It 
was also duly posted in the local office. 7 | 

On July 6, 1892, Putten appeared with his witnesses, ane their testi- 
mony was fae The State of Minnesota did not appear. 

On July 7, 1892, the local officers rendered their joint decision, recom. — 
mending that the selection of the State of Minnesota of the tract. 
involved be cancelled, and that the homestead entry of Putten remain | 
| intact, and allowing thirty days for appeal to the General Land Office. 

N ptiée of said decision was sent to the governor of Minnesota, and 
was received by him on July 11,.1892. And no.appeal was taken. 

On December 22, 1892, your ‘office; of its own motion, reversed the 
decision of the loéal officer s, and held Putten’s homestead entry for ~ 

_ ¢ancellation, subject to his right of appeal. Putten has appealed to 
_ this Department. | 
' The action of your office in this case is based upon a mistake as to 
what the records of your office show. The list No. 2, of the Litchfield . 
: land district series, which was certified to the governor of Minnesota on 
June 19, 1873, contained in the aggregate 8,929.82 acres, and did not 
include the Sk. 4 of Sec. 17, T. 120 N., R. 41 W., involved i in this con- 

test. 

| “When the governor roca the first notice in this case, he done | 


» less caused the list No. 2, then in possession of his officers, to be 

- examined, and discovered shat the land in contest had not been certi- 
fied to the State. Therefore he made no objection, presented no pro- 
-, test, and applied for no hearing, and thereby intelligently consented — 


that his State should “ be deemed concluded from thereafter asserting 
a claim to the land, under the swamp land grant”, as prescribed by 
the 4th paragraph of the circular aforesaid. Therefore he disregarded | 
the notice of the hearing, and did not appear, and also the notice. of | 
the decision of the local officers, and did not appeal. . 


The records of your office show that this quarter section of land in =, 
contest has never been certified to the State under the swamp land | 


grant of March 12, 1860, nor under the railroad grant of March 3, 1857. 
The State of Minnesota elected to take the field notes of the govern- 
_ ment surveys as the basis for selections of swamp Jands; and therefore 


under the 6th paragraph of said circular the burden of proot would be — : _ 


‘upon Putten at the hearing of a proper contest. 


_ After careful examination of the testimony in this case, I find inne : 7 


Putten proved that the land in contest in its natural state was not: 
Swamp and overflowed land, made-unfit thereby for cultivation. Said — 
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oe testimony i is ‘corroborated by the field notes of the gover nment 16 survey” - | : 
-.. of said township, approved by the surveyor: -general. on November 28, 
--. 1866. The State of Minnesota is concluded from asserting ¢ a claim. to 


| said. Jand un der the swamp land grant. 


Your office decision is hereby reversed, and’ the decision of the Toca - : 


officers s is affirmed. 


HOMESTEAD ENTRY—ACT OF JUNE 15,1880. 


 FrREw v. ButLER’s HEIRs. 


A purchase under section 2, act of June 15, 1880, slide not be silowed pending con-- 
_ test against the original entry, but a purchase so allowed may stand subject to. - 
the exercise of the preferred right of the contestaut.. A’ subsequent pre- emption ee ae 
filing for the land by the contestant, who is not qualified to exercise the pre- | 
ferred right, will not, proprio vigore, effect a cancellation of the cash entry and 


? opeM the land covered thereby TO appropriation by. other, applicants. - 


eer etare y Smith to the Commissioner ye the General Land Ofte idinbor: | 


SX ae oa 9, 1894. OS SW Oye 


I have con sidered the appeal by Joseph Frew from your office decision le 


of June 18, 1892, sustaining the action of the local officers in rejecting . — 


-_ .. his homestead application for the N. 4 NW. 4, Sec. 32 , wT. DN. R.2 Wy 
Salt Lake City land: district, Utah, tendered October 3, 1891. ie ee 
On March 12, 1880, Wm. H. Butler made nemest ul entry NO: 4691, oe 

for the land in question, against which James Everett initiated & COn- Ri Sy 


test March 17, 1887, alleging: abandonment. 


During the pendency of this case, to wit, ‘on June. 413, 1887, Min: 


Butler, as the legal heir of Wm. H. Butler, deceased, purchased the — 


a : land under the provisions of section 2 of the act of June 15, 1880, 7 - 
| =, and cash certificate No. 3134 issued to him same day. ae = 


From this action the contestant (everett) appealed, and ay ou 


= office decision. of November 8 8, 1887, the local officers were pee to ae c: 
reinstate Everett’s contest. — | . 


‘Trial was had upon said contest, aula in favor of the echtestant: * 


i under which the homestead entry by Wm. H. Butler was canceled, put. | 


the cash entry was allowed to stand subject to the exercise of the. pre- a . - 


are ferred right of entry in the contestant, Everett. “ 
' On June 17, 1887, Everett filed an application to file pre- Aneta 8 
‘declaratory statement for this land, alleging settlement June 16,1887. 


Upon the termination of his contest this application was returned to - 


ee | Bverett’ advising him of his preferred right of entry. 


It was returned to the local officers on October 3, 1891, with ain aff ; 


davit by Everett to the effect that he had made no stice tender of an sae 


ie, application to file pre-emption declaratory statement. since June 16, | 


3 1887, and that he had not entered or filed upon ala a since e August e 
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- 80, 1890, in | quantity such that added to the land in. question, would. ae 

| See ceed three hundred and. twenty acres. His filing was accepted and, 

- went to record as declaratory statement No. 11,992. oe 
Accompanying the application by Everett was filed a iomeuead 
bier” application by Joseph Frew, being the application under consideration, 
_. which was rejected by the local officers for conflict with the cash entry 
‘No. 3134, before referred to, and Frew appealed: 

Ou Octobe: 10, 1891, Wm. Butler filed a protest against accepting | 
 Frew’s ngrectondl application and moved the cancellation of Hiverett’s. 
filing. The grounds alleged, in substance, being as follows: | 
— Itis alleged that Everett never made settlement on the land on June 
16, 1887, or at any other time up to the date of his filing; that for more 
tian three years preceding said filing he had not resided in ‘the terri- 
tory of Utah, but resided in Idaho, and a transcript from the records 

of the office at Blackfoot, Idaho, shows. that J anee Lverett made home- 
stead entry No. 2308, April 24, 1887, for the NE. 4, Sec. 20, T. 3 N., RB. 7 


88 E., Idaho; that J jseph Frew is a relative of Everett’s a that the = 


filing of Ever ett’s application was in the interest of Frew, it being pro- 
. posed thereby to secure the cancellation of Butler’s’ cash entry t to the © 


_ énd that Frew might make entry of the land. 


Your office decision upon the record as minds sustained the. rejection | 


= of Frew’s application and directed that Everett be summoned to SHOW : 


— cause why his filing should not be canceled. : 
* TG Is upon Frew’ S capped that the case is brought before this Depart _ 
| ment. 7 
The appeal, ‘oes nee deny the allegations contained in Butler’ S pro- 
test but urges that upon the assertion of. claim. by Everett, under his 


i contest, that Butler’s cash entry became extinguished and, as Everett’s. 


- filing was no bar to'an entry; that his (Frew’s) app aoeuon under the 
homestead law should have been allowed. | 
_It has been repeatedly held by this Department that it iS error. to. 
allow purchase of an entry under the act of June 16, 1880, pending | 
contést, but purchases so allowed have always been permitted to stand 
subject to the right of the contestant. 
In the ‘present case, it appears that during the contest, tiie contest-. 
ant left the territory and made a homestead entry in Idaho, which was 
unperfected at the date of final decision on his contest. 
_ He was therefore unable to avail himself of the fruits of his contest 
as he. could not hold two claims under the settlement laws atone and 
_ the same time; fur ther, to. make a valid filing it was necessary that it. 
be preceded by sottlement. a ; 
It is alleged that he never madé settlement upon. the land j in ques-. 
tion prior to filing, and it would seem that his only purpose in return-. 
ing to file for the land was to secure the cancellation of Butler's cash 
wae in the interest ws his Telauine Frew. 


an 184 - DECISIONS RELATING. TO THE ‘PUBLIC LANDS. 


“The filing. of Everett's ‘declaratory statement: dia abt propri wigore : 


-eancel Butler’s cash entry, consequently, in the. rejection of Frew’s 7 
homestead application no error was committed. | ? 5° 
- Your office decision’ is sustained, 


RAILROAD GRANT—PREFERENCE RIGHT HOMESTEAD. 
RinDA v. NoRTHERN Pactric R. R. Cu, ET AL. 


An. unexpired pre-emption filing existing at the date of | withdrawal on general route 
excepts the Jand covered thereby from the operation of said withdrawal. 


Land embraced within the oceupancy ofa qualified pre- emptor at.the date of defi- 


nite location. is excepted | from the. operation of. the grant, whether the settler. 
then sought to secure title from. the company or the government, . 
An agricultural claimant who secures the cancellation ‘of ‘BD. mineral claim j is entitled ty 
| thereby to a preferred right of entry. . | 
~The right to make a second homestead entry nider the act of March 2 2, 1889, can not or 
| be exercised in the presence of an adverse claim arising prior to the passage of | 
- said act. — , | ee 


Te ‘Secretary Smith to the Commissioner of the General Land d Office, October | a te 
na ghee H,) (2a. = 9, 1894, | | | 


| This record ‘presents the separate appeals of the Northern Pacific = 
Railroad Company and Alexander Majors, from your office decision | 


dated July 9, 1892, in the case of Venzel C. Rinda v. Northern Pacific ee 
BR. Co., and Alexander Majors, involving the SE. ; 4 08 ‘SEY 4 oe 13)” Aad 
oo T10N,, R, 4 W., Helena, Montana. eae 


The facts are fully set, out in said decision and neod not be restated : 
in detail. | -? 
The rack in question fell within the ‘limits of the erat to the North. : 

ern Pacific B. R. Co., “the withdrawal of lands for the benefit of which | 
became effective February 21, 1872.” The line of said company’s road 
opposite said land was definitely located July 6, 1882. At the date of. 
said withdrawal, the land was embraced in the pre- -emption declaratory 
statement of Charles L. Bellrive, filed January 25, 1869, alleging settle- 
ment same day, and in the pre- emption declaratory statement of J ames 
E. Owens, filed June 21, alleg ging settlement June 18, 1869. 

The land was also embracki i in the mineral application of Carl Klein- 
schmidt, filed in July, 1881.. Rinda and the Northern Pacific BR. RB. Co. 
filed protests against this application and, in June, 1888, a hearing was 
had thereon, ‘Thereupon the local ofoers recommended the cancella- 


tion of said application. This ruling was affirmed by your office May — 7 


24, 1889, and “the case closed 80 far as ane. mineral pepe cats were 
concemed yo | 
- The company having seplied to list the ake ae Rida to enter it, 

.  & hearing to determine its status at the date of said. withdrawal and at . 
“ee the date of said definite location, was had at the. Tocal Gane J my 30, _ 
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oe 1880, The company and Rinda then appeared and aupanited testi- 7 | 


- mony. | 
~ After said hearing and Botore: a Crean by the local Siiieci to wit, ote 


on August 2, 1889, Majors applied to make homestead entry for ee 

— land, under the ‘cana section of the act of March 2, 1889 (25 Stat., 
B54), Along. with ‘his application. Majors filed affidavits showing that, : 
with his family, he had resided on the land since 1882, cultivating and a 

_ improving the same. . He also applied to contest any applications. for 


: _ the land. 


— On January 18, 1890, the register and receiver, mint passing on 
the rights. of Majors, rendered their joint opinion that the mineral | 


application of Kleinschmidt, subsisting at the said date of definite 
location, excepted the land from the grant, and that the SppncetOn ae ta 


. of Rinda should be allowed. 


- , The company appealed; aiieronien your office, by its wand decision, a ok 
- affirmed the ruling below and held for cancellation the company’s list 


ing of the land, which it appears, was erroneously allowed pending the ; fe - 


| | proceedings hereinbefore outlined, 


7 Your office then held that, by reason of the homestead entry which. es | | 
- Majors made December 9, 1886, for other land in the Helena district, 


and relinquished April 1, 13890, ‘ie was, in. August, 1889, the date of his . 


application to enter the land: disqualified to make ee under the act .  _ 


of 1889 (supra), and that Rinda’s prior application must prevail. | 

. Your office,. accordingly, rejected Majors: application and allowed 
that of Rinda. bs a BS 
_. The action of your office in velocting the railroad company’ 8 claim i 1s 
: Gieanlg correct. The unexpired pre-emption filings subsisting at the — 


date of withdrawal, served to except-the land -from the operation thereof | 
(Northern. Pacific R. R..Co. #.Stovenour, 10 L. D. , 545), and the evi- | 


dence shows that, since April, 1882, that. is, prior to the definite loca-_ 
tion of the company’s line of road, Majors had lived on the land con- 


_. tinuously, and that he was a qualified pre-emptor. Majors’ settlement: | 
prior to and at the date of definite location excepted the land from the © 


grant regardless of the question whether he then sought to acquire it. 
from the governinent or. the company “Northern Pacific R. BR. Co. V7 
McCrimmon (12 L. D. , 554). | 
| This being so, itis unnecessary to consider the effect of Kleinschmidt’ i 
 inimeral application. — _ 
 . As between Rinda and Majors, L ‘ik concur. in the conclusion : 
’ reached by your office. The cancellation of the mineral application, | 
which covered the land, was brought about by the protests of Rinda — 


‘and the company, and the company’s claim being eliminated fromthe : 


case, Rinda i is entitled to the preference right, arising from such can- 


éollation:. Dorner %, ‘Vaughn (16 L. D., 8). And Rinda’s application 
‘pending at the date (May 24, 1889) when the mineral application was 


| : canceled, augonbtealy on him an adver se claim to the land. 
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~-It follows that Majors, despite fig acblenient eal residence thereon, 


: 5 | : cannot, in the presence of such adverse claim, ‘be permitted to exercise, — 
as he wake in his application, the tight to make a second homestead “4 
oo. entry under the act of: 1889 ae renee Ce iukshank, 15, L. a 
— -D., 139. ss: 


"The judgment of your Y office i 18 affirmed. 


 REINSTATEMEN L—IN TH RVEN ING CLAIM. 
UNITED STATES ET AL. v HANLEY BT AT es 


An entry ‘should not e reinstated in the interest of a.transferee who is: negligent in 
prosecuting his aaa and where in ‘consequence of pon eenzence adverse 
a rights have intervened. : a Ae eS : | 


Ut Beoretara y Smith to the enti of the General. Land Oo October o 
ya (, I. He) ace 1894, . - — he “(P. J. On) | 


“The inte: involved in ee coed is thie: N. 4 of the NE. ri and the N. pec. 


oa dof the NW. # of See, 19, T. 102 N., R. 52 W. , Mitchell, Sonth Dakota, ae 


_ land district.’ | ee 
at appears: that Mary Jai ane : Haley: niade ere faery of. said * 


-..” tract May 9, 1879, and-on: July - 14, 1880, made. commutation proof and 
final entry. On ‘September. 22; 1884, the report ofa special agent 
-.. showed: non- compliance with- the law i ai regard to residence and culti- eee 
ako. vation of the tract, and conveyances. of the same by the entryman on 
voor the. day the entry was made—oue a ‘deed and: the- other a mortgage— ges 


| and also. showed that the title then vested i in. J ohn. C. Gates, by reason as | 


: > - of other conveyances. : ‘These latter facts were gleaned from the records. + Pea 
Pea The agent also: reported that. the. whereabouts of Gates could not be . ae 


a ascertained, 


Said entry Was érdered suspeided: ne your ‘office letter of £ October 11, pe 
1884, and a hearing ordered under “the terms of departmental circular: 


of Rae 6, 1884” (11 L..D. , 161). Hearing was had before the local — 7s 


ofiicers J nly 22, 1885, service being had on Hanley by -publication. 
_ She made default, and the register and receiver, after taking the testi- 
~mnony of three witnesses, held her entry for cancellation. Your office 
affirmed their action October 26, 1885, | 
On August 9, 1886, an athorney in this city entered his appearance 
for Gates in your Bios, but asked no relief of any kind. At the same 
time he filed an affidavit made by Gates, in which he swears that “at 
the time all the proceedings were had for such cancellation by the Com- 
missioner of the General Land Office” he was “the party in interest,” — 


7 ‘ “and that I am still such party in interest.” Me N 0 action: Seems to ae 
eek, ‘been taken by your office on this.. =~ a ee, 
_ Again, on July 15, 1892, another firm: of. sores filed an abate | 


oe : — of title of the land, , showing title t im Gates; also his affidavit again Stat- a eae 
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ing that fact... “They ask that the entry be reinstated, alleging that the 
“mortgagee in this case never ‘had any notice of the. anid cancellation,’ 
‘and was: not aware that the entry was’ canceled for many years after- 
wards,” and request ‘ that your office investigate this case thoroughly 
before passing upon the questions involved.” 

“The abstract not. having. been certified to, your office, on September 
8, 1892, advised the attorneys ‘that. butore your request can be-con- 
cided by this office, you will be- required to file”. one with a proper 
certificate. On December 5, following, a duly certified abstract was 


filed, and your office, by letter of January 21, 1893, ordered that the . 


Hanley case be reinstated, on the.ground that Gates had not had notice 
of the proceedings ad said.entry. It seems that one Charles N. 
| Draper had filed his pre-emption declaratory. statement for. said tract 


. February 24, 1890, and on receipt of notice of your said office: decision Fas 
ae reinstating the Hanley entry, he appealed to the Depar tment, a 
. -It will be observed that Gates has not claimed. that he did. not have, Pi 
“notice of the proceedings for the cancellation of the H anley entry. He 
makes no showing that the judgment rendered was in any way errone- 
ous, or that there was any ‘defense. to the char Be. aCMaerobea Mortgage a, 


. Company, 10 L. D. » 566.) 7 
. The only thing. that’ is si ed is. that: the mortgagee. did not have. 


notice of the proceedings. The abstract shows, however, that satis: 
faction of the mortgage was entered of record August 9, 1882, which 
- was almost two years before the hearing: was ordered | or the ee 3 
gation and report of the special agent wasmade. So that. it is difficult — 


to understand any necessity tor notice to the mortgagee. - 

Again, he was guilty of great laches in prosecuting his case, and in 
the meantime adverse rights have intervened. He certainly knew of — 
this judgment when he presented his first affidavit in August, 1886. 
He did not seek any relief then; his attorney simply filed his appear- 


ance and Gates’ affidavit setting forth -his interest. Thus the matter a - as 


rested for six years, until July, 1892, when the present proceedings _ 


were instituted. In the meantime there have been two or three dif- 
ferent entries and filings on the land, and one contest prosecuted. to a 
successful termination, this a ee earning a prefer ence 
right of entry. 

- Your judgment is therefore reversed, and. Gates? Pp erocseumns dis- 
missed, © 
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; Thonph the ‘nidoral character of a tract is admitted by the railroad sornany: in na | 
judicial proceeding instituted for the possession thereof by the company, yet the — 
_ Department, in the administration. of the sl is. required to determine the actual i, 


- character of the land. in question. 


| Seortary Smith to the Commissioner of the General Land Opes ae wv. 


- Thave considered the sane by the Northern Pacific R. R Co., ae mt 
| your office decision-of November 28, 1891, holding that. the ‘ands a , 
embraced in the following lode mineral locations were excepted from 


the operation of its grant, namely, Vanderbilt, Four Jacks, Chauncey 


_ Depew, New York Central and Hudson River lode mining claims, being 


officially designated as lots numbered 68, 72, 73, 74 and 75. 
The lands embraced in said locations form a compact. body of land. 
nearly si veaaa comprising the greater part of the S. 4 of the NW. 4 


and N.$ SW. 4, See. 27, I. 10 .N., RB. 4. W., Helena land district, Mon-- 


tana. 

- Said section is within the primary limits of the mani for cad com- 
pany as adjusted to the map of definite location filed July 6, 1882, and 
were listed by the company on account of its grant, November 3, 1886, 
| Hee list No. 13. 

—. It appears that said lode claims were nocatet and the ipcation 
notices recorded in 1888 and 1889. 
- On October 19, 1889, Ricbard P. Barden, on. behalf of himself, Wm. 
Muth, Jas. R. Boyce and Ada F. Boyce made application : for patent on 
said icde mining claims and on December 21, following, submitted an 
affidavit alleging that the lands embraced ia Budd lode Glan wore 
- . ynineral in character and for that reason excepted from the company’s 
| grant. 


Thereupon hearing was ordered at which both the lode claimants : 
and the eon any, were rae and testimony was ottered by both | 


parties. | 


From a consideration of the svidente at said hearitig the local officers. 7 


--were of the opinion that the land embraced in the ‘Hudson River, Four | 
_ Jacks, Chauncey. Depew and New York Central lode claims are not 


pe shown to be mineral in character and application for patent as to. them a a 


— _was theretore rejected, but. 


that the Vanderbilt is so far shoe to be mineral ¢ as to come within the meaning 
_ of the term mineral lands as used in the. granting act, and that the application for ° 
patent for said claim or lode should he allowed and R. R. selection list No. 13, be 


- canceled to that extent. 


_ Upon appeal your office doision upon a consideration: of the evi- 2s 
dence, held the same to be sufficient to warrant the finding that all of — 
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the aad volved in this controversy is mineral and within the mean- 
_. ing of that term, as used in the act granting land to the northern Paci: oo 

> fie Railroad Company | | 

_ From said decision the company appealed to this Denne 

In its appeal it urges: first, that there has not been such a discov- 
ery of mineral on the lands sabeaced | in these locations as would war: . 
- rant bringing the same within the exception fromits grantand second, 
that if deemed'to be mineral lands within the meaning of the grant to 
the said company, that the discoveries were made after its right attached, 
by the filing of its map of location, and can not therefore affect its rights | 
to the same under said grant. | 

It appears that during the pendency of the case under consideration, 
the company brought an action against these defendants, who. have. 
applied for patents, for the possession of. the lands in question, urging 
_ its right thereto under its grant made: by the act of July 2, 1864 (13 


‘Stat, 365). 


3 Said case has been ieitnaoasis prosecuted, resulting i a deoision 
7 of the United States supreme court under date of May 26 last (152 © 
_ U.S., 288); in which the demurrer to the company’s bill was sustained, — 
with directions inap judgment be entered in favor of: the mineral 
locators, 
In the opinion of the court, delivered by Mr. Justice Field, in said 
case, itis stated: <> 
The lots are there conceded: to be mineral iad ane the grant of the government | 
applies i in terms only to lands other than mineral. - | 
Again, it is stated in said opinion: | | 
The action being for the possession of lands conceded to be eee under the aa 


of July 2, 1864, it would: seem thatthe simple reading of the granting clause and its 


proviso and the joint resolution. mentioned, would be a sufficient answer to the oe 


complainant and a sufficient reason to sustain the demurrer without further con- 


' sideration, but the plaintiff's counsel appears ‘to find in the fact which they allege, 
that the lands were not known to be mineral at the time the plaintiff, by the definite: 
location of the line of its road, was enabled to identify the sections granted, a suffi- : 
cient ground to avoid the limitations of the ou and, the Boa of the proviso 
and joint resolution. . 

It would seem, ee ee that in said piodseiiigs it was admitted | 
by the company that the lands in question were mineral in character, 
but it was sought to defeat these applicants’ right to develop the 
_ property upon the ground that the discovery of mineral was not made 

until after the definite location of its road. | “5 

The testimony taken at the hearing before the local officers in 1 the 
case under consideration, shows that the only improvements. made by 
the mineral claimants upon the Four Jacks, Chauncey Depew, New 
York Central and Hudson river lode claims, consist of a discovery, 
shaft in each, four feet deep, valued at -about $10. Upon the Vander« 
bilt claim the improvements made have been extensive, but the local 
officers, after a personal examination of the premises, were of the opin- 


{ | 








a 190 DECISIONS RELATING. TO. ‘THE PUBLIC ‘LANDS. 





no ion that the workings on the said Vanderbilt claim. could de of no 0 pos: ee 


sible aid in the. development of the other claims. 
- Upon this question. their opinion States :— Bh Yea | 
: An examination and inspection of the land by the Reg. and Ree, ‘ApH’ 1%, 1891)” 


after due notice to and. accompanied by representatives of both parties, discloses. - - 
_ that the “Vanderbilt” lies upon a- high hill, sloping from: tunnel No. 3, east and: ite a 
west to the end lines, and. north to. the sideline. The “ ‘Fonr Jacks” onthe westofa . 


line drawn from cor. No. 1, diagonally to corner No. 4, also lies on the slope of a hill, 


- facing. north and éast. ‘The “*N. oY. Central’ ” east. of a line drawn. from cor. No. iL " 7 
diagonally to cor. No. 3, also lies.on a hill sloping north and west. The Seine aden ee © 


ne . of the two claims last named and the “Chauncey Depew” and “ Hudson River” lie Oe 


on comparatively: smooth or: level ground sloping north, opening into the adjacent es: Ab ! 
a valley and forming a small cove or valley, contaiuing 55 or: 60 acres, surrounded and. 
sheltered by the hills mentioned. - Since the hearing, each of the claims: hadbeen 
—- further developed by shafts or cuts, to the extent Of from-12 to. 16 feet.. The work- . 
‘ings on the “ Vanderbilt” alleged to he for the common benefit of all the claims lie — 


- high up on the hill, above all the other claims, consisting of tunnels. which lead 
— directly away from all the other claims, and vee no poss biliey could they aid i in the 
development of the other claims. | | 


Upon the record before me, made at said hearing, it. can not be held 


that the lands embraced. in all of. said locations are mineral lands 
within the meaning of the act making the grant to. said company, and 
while it appears that, in the action brought for possession of the lands, 
the company. admitted. that they were mineral in character, yet-it 
remains for this Department, in the administration of the awa, to 
determine the character. of the Jand, and to see ee te requirements 
- are complied with. a : 3 
_ In the case. before the court, “pefore referred Kai it was held that the 
grant.for this company does nat pass title to mineral lands, even though 
the discovery of mineral be made after. the definite. location of the 
“road, and in the absence of a patent it can not maintain an.action 
ee ks for possession as against those engaged i in mining the land. 
The Jand officers report that the locators had made further improve-. 
| ‘ments at the time they examined the land, which was subsequent to 
. the hearing, and while the proof offered is not deemed sufficient to 


warrant the issuing: of. patent upon said lode claims, yet, in view of all 


the circumstances, I have to direct that further opportunity be afforded 


2 them to make a supplemental showing, due notice of which should, 


; - however, be given the company. At this hearing the character of the © | 
land embraced in each location should be inquired. into. _ a 
Your office decision i is accordin ingly modified. 
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SETTLEMENT RIGHTS—ACT OF JUNE 20, 1890. _ 
DANIELS ¢ v, SOSSART BE AL, | 
The digg anlineations: imposed upon sebtians within the inate of the reservoir inde > 
opened to entry and settlement by the act of Jane 20, 1890, who enter and occupy | 
said lands within the prohibited period, extend to one who during said period 


exercises rights of ownership. and possession over a dwelling house previously 
erected on said land, and visits the same during said period: ‘ 


ene y Smith to the Goinmteniones of the General ee Ofice, October 
(J.T. B.)- mo a Gy BIE nae aie) 


On December 20, 1890, at the Wausau land office, Wisconsin, David 


- Jossart made: homestead entry, No. 5892, for lot 8, Sec. 15, and lots 1 


and 4 and E. 4 of the SE. 4 of Sec..22, T. 39 N., RB. 6 EB. 
-. On December 22, 1890, John Parent made homestead entry, No. 6034, | 
for lot 6, Sec. 15, of the same township. _ 
On January 7, 1891, John Radcliffe applied to enter lot 7 ree 14, lots” 
6 and 8 of Sec. 1b, lots 1 and 4 of Sec. 22, and lot 3 of are 23, same_ 
. township, and on the same day, Eliza Reagan applied to enter ‘he same 
~ lots, as did also Mrs. Camilla A. Daniels ou January 13th following. 
— -On January 19, 1891, George W. Guhns applied to enter same lots, | 
| except as to lot 3, Sec. 23. ) 
On January 16, 1891, Henry W. — applied to enter lots 1, 2 and 
3 of Sec.-23, same fownehin: | | 
 . On’d anuary 16, 1891, M. E. Monsel applied to enter lot : of on 15; 
lot 7 of Sec. 14; andl lots 1 and 4 of Sec. 22, same township. eo 
On k February 19, 1891, Camilla A. Daniels filed an attidavit of contest 
. against the hewiesiend ste of David Jossart. 
_ It appears that these lands were included among others which were 
withdrawn from market by executive orders for the purpose of “creat- 
ing and maintaining” reservoirs at the head waters of the- Mississippi, a 
Saint Croix, and other rivers in Wisconsin and Minnesota. == -——™ 
The act of June 20, 1890 (26 Stat.. , 169), authorized the President to 
restore to the public domain the fabds so reserved, and, when restored, 
to be ‘subject to homestead. cast only.” ” | 
Section 3 of the act pr ovides: 


That no rights of any kind shall attach by reason of settlement: or aneiiies upon 
any of the lands hereinbefore described before the day on which such lands shall 
be subject to homestead entry at the several land offices, and until said lands are 

opened for settlement, no person shall enter upon and occupy the same, and any 
person violating this provision shall never be permitted to enter any of said. lands 
or acquire any title thereto. This act shall take. effect S1X months after its approval os 
by the President of the United States, i : } . 


Hearing was duly had upon the contest. of Mrs. Daniels, and on 
_. April 15, 1891, the register and receiver, in their decision, made NB; - 
following recommendations: ‘i ; , | 
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That “Mrs. Daniels? application should a rejected eswane of nee ce 


- entering upon and occupying the lands before December 20, 1890, thus a _ 


| violating the provisions of the third section of the act above cited. | 
That the application of J ohn Radcliffe and Eliza Reagan should be 


rejected for the same reason, each of these applicants having resided _ ; 
- upon and occupied the lands for a year or more prior to the time at = 


_». - which they became subj ect to entry, and such residen ce and oes es - 
| continuing: until the morning of December 20, 1890, , eae 


| That the application of George Guhns should be re} ental becsiise of 
insufficient acts of: settlement and immediate abandonment of the land. | 
That Monsel “made a good and valid settlement” upon the lands he © 


i. Salad to enter, “ which settlement has been continuous up to the ies 


7 - time of the taking of testimony in the case,” and that the entry of — 
 Jossart, in so far as it conflicts with Monsel’s settlement (i. ¢., lot. 8 of | 


Sec. 15 and lots 1 and 4 of Sec, 22), should be canceled and the latter ee 


- allowed to enter these lots. a. a 

That Boyer made a good and valid Sevlanioat upon the NW. 3 + of 
Sec. 23, comprising lots 1, 2 and 3 of that section, and that in so far as 
rin settlement ondicts with: the alleged settlements of Mrs. Daniels, — 
Radcliffe and Eliza Reagan (i. e., a8 to lot 3), Boyer is entitled to take 
“precedence. 

That as to Boyer’s right to said lot 1, the same. is undetermined in) 
another case. 
That the rejection of the claims of Radcliffe, Reagan, Daniels and 
' Guhns leaves John Parent’s entry for lot 6 Sec. 15, unquestioned. : 
_. From this judgment Mrs, Daniels and David J ossart appealed; Eliza 
Reagan, Radcliffe and Guhns did not appeal, and on such failure the 
facts found by the local officers as to their connection with the land 
became final, and their applications’ were properly rejected by your. 
office decision of August 10, 1892. : 
- Your office affirmed the senon of the register and receiver as to 
Boyer’s claim, and awarded to Monsel lot 8, Sec. 15, and lots 1 and 4 
of Sec, 22, and awarded to Mrs. Daniels lot 7 of Sec. 14, and lot 6 of 
‘See. 15. Froth this judgment John | Parent: and David ToReart have 
appealed to this Department. ane : 

Since these appeals have been tiled, Moneel ia duly oeiveisdged 7 
and filed a written release to the United States of the lands awarded — 


to and claimed by him. (being lot 8, Sec. 15, and lots 1 and 4, Sec. 22). 

Mrs. Daniels not only did - not appeal ron the action of your office, we : 
which awarded.to her lot 6 of Sec. 15 and lot 7 of Sec. 14,and rejected 
her claim to the other lots. she applied for, but. she, through her attor-" 

. neys, has withdrawn all her claim to any of. the lots, except as tothose 

awarded to her by your office.’ T This, apparently, leaves Jossart’s claim ane 


on 40 lot 8, Sec. 15, and lots 1and 4 of mes 22, without contest, and it is ae FY 


oe. mpnecossaly to consider his appeal. 
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The remaining - question r calates to Parent’s appeal, which involves | 
lot 6.of Sec. 15, of which he made entry December 22, 1890. | . 
a _If, as alleged, Mrs. Daniels was qualified to make aay and settleon’ - 
‘this lot after midnight of December 19, 1890, being the very beginning _ 
_of the day (December 20, 1890), and thereafter maintained a bona fide 
residence thereon, she would under the act of May 14, 1880 (21 Stat., 
140), be allowed | to put her claim of record within three months. there. 
after, the right relating back to date of settlement, and such settle- 
ment would defeat the claim of Parent, who, subsequent thereto and 
on the same day, made ey of the lot. Johnson v. Crawford, 15 L. 
D.,. 302. | 
| Tt ‘sufficiently appears that Mrs. Daniels maintained a ‘continuous | 
residence on the Jand after her settlement, and the only question to be 
determined is as to her qualifications to make entry, in view of section. 
- 3 of the act of 1890, above quoted. She testifies that she commenced 
to reside on the land immediately after twelve o’clock on the morning — 
of December 20, 1890; that she first went to the land on May 30, 1887, 
- with her husband: fiat they took a stock of goods with them, ero 
a tent, and lived. ‘a and_sold goods from it; that they lived in the © 
— tent until November, 1887, when they moved info a cottage, which they _ 
built close by on theland. This cottage was built of logs, is eighteen 
by twenty- six feet, two doors, four windows, one story and a half high, 
They purchased the material used in its construction. They continued | 


to sell goods from the tent until March, 1888, when they built a store —_- 


~ house on railroad land, on the opposite side ot the lake,.distant from the _ 
cottage about one-half mile, While living in the cottage, and on May 
2, 1889, Mr. Daniels died; thereafter Mrs. Daniels lived alone in the 
Jeettager until November 4, 1889, when on account, of poor health she 
had rooms added to her ore pailding, then and now in the new village 
of Minocqua, and lived- there until Decembér 20,1890. Her business 
during all this time was that of selling goods. After moving back into 
the cottage, on December 20, 1890, she still continued.the business, 
going from her cottage to the village; and at the same time having 
additional clearing done on the land. She claimed ownership of the . 
cottage all the time, but, as above seen, did not live i in it from Novem- 
ber 4, 1889, to December 20, 1890, during which period she lived in 


| “rooms attached to her store: ‘building, in Minocqua. When she moved 


to the village in November, 1889, she left some of her household goods 
in the. cottage; and in the summer of 1890 (date not given) she rented 
the cottage for a few days on the request of excursionists from Chicago. : 
- She never claimed to own the land while it was in a state of reserva- — 

' tion, but while living there in 1888 and 1889 she cultivated a few — 
vegetables planted near the house. She states that the cottage was 
built there-because they had no other land on which to build. She 
admits that it was her intention to hold the land when it came into 
Market, and she also admits that she may have ba that the reason . 
-1801—voL 19——13 - 
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she left a household goods in the house when she moved to Minocqua i 
was because. she intended holding the land. 


While it is true that she did not live on the land durin, g ‘the role i 


ited period (from June 20, to December 20, 1890), still her goods were — 


_ there in her. cottage, and she exercised ownership | over ‘it, renting ita 


part of the time and visiting it—at least once, in J uy 1390, with some 
friends who with her took luncheon there. _ . 

While building on the land and living there before the stoniblied 
period began did not of itself disqualify her, yet her acts in renting the. 
cottage, and going ‘there with her friends during the prohibited period, 
must be regarded as the entering upon and occupancy which are 

expr essly. prohibited by section 3 ae coe eee, v. MeDonald, 
17. L. D., 364. ie 

I do a think Mrs. Daniels is qualified to male: entry. It follows 
that the entry of Parent for the lot. in a will remain intact, sub- | 
: ect to his compliance with law. 7 7 

» The decision aunese: from 1S accor din ingly reversed. 


FINAL PROOF-AMENDED RULE Or PRACTICE 53. 
MoCiuR v. SULLIVAN'S Himes. 


‘Rule of Practice 53, as ainonded March 15, 1892 hiss the’ submission of final proof, : 
during : a contest and after trial has taken lees: optional. © , 


ee Smith to the Commissioner of the General Lond Office, October a 


(GLE) os Gy 1894. co GOB) 
~ On July 24, 1885, Jerr y Sullivan, made homestead entry for lots 2, 3, | 


4 and. N. $ of the SW. 4, Sec. 33, T. 41 N. BR. 4 E., Seattle, | 
Washington. He died on a about April 24, 1390, and on November a 

- 25, 1890, Richard McClure filed his affidavit of contest against theentry, 
- charging that Sullivan’s heirs had wholly abandoned the land, and had 


neither cultivated nor improved the same. 

. This contest was held subject toa contest aauear aeiotioallyt the 
‘same charges, filed November 5, 1890, by Adam A. Searl, which, on — 
the latter’s appeal, reached the Department where it was neld, August 
11, 1892 G5 LD. , 182), that a charge of failure to improve and culti. 
vate the land: will not lie against. the heirs of a deceased homesteader . 
where the death of the entryman occurs within less than six months of 
the expiration of the statutory period of residence, required of the 
| homesteader. Searl’s contest was according dismissed. : 
On September 20, 1892, McClure filed his. supplemental or amended 
complaint, practically repeating his former charges. - a 
_ On the day set for hearing, the register and receiver, on: the qactioi 
_ of the attorneys for defendant, dismissed the contest, and, on appee’ 
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your oftice, by decision dated March 25, 1893, affirmed that action, and 
a further appeal brings the case here. | 

- It is very clear that the depar tmental aegision: ues cited in ihe 
- Searl case is directly applicable to. this case, and contr ols the seosuen 
raised herein on the contest affidavit. a 
_ It is insisted, however, that the heirs are in default i in 1 having failed E 
to submit final proof within seven yearsfrom the date of the deceased’s © 
entry, and that this fact being shown, proof of abandonmentis Spparent 
| and that the contest for that reason should be sustained. | 
This entry has been practically under contest since November 5, 1890; 
there has been no time, therefore, in which proof could have ween sub- _ 
mitted by the heirs, except dare a pending contest against the entry, 
and proof could not have been submitted during much of such period, 
under the then existing rule. Bailey v. Townsend, 5 L. D., 176; Lat- 
foon v. Artis, 9 L. D., 279; Scott v. King, Idem., 299; Eastlake ‘Land: 
Company v. Brown, ido 332. Practice Rule 53, however, as amended. 
March 15, 1892, eae the submission of final proof, cane a contest 
and after trial has taken place, optional. : . 

The decision appealed from is affirmed. : 

Notify the heirs of Sullivan that a reasonable time will Low be given 
them in 1 which to supmt final proof. | : 


NOTICE OF DECISION—APPEAL. 
| DREESEN:v, PORTER. 
A party is not entitled to be heard on the ground that he did not receive notice of 


‘adverse action on his application to enter, where the notice of such action was: 
sent to the post-office address farnished by him, and adverse rights have inter- 


vened. 


Secretary Smith to the Commission the General Land Office, October 
JLB) ,. : - 3 9, 1894. : ea (dW. TT.) 


' The appeal of Nicholas - Dreesen, in the above entitled cause, from. 


your office decision of April 3, 1893, wherein the ruling of the local 
office was sustained, rejecting Degen application to make home- 
stead entry for the NE. 4 of Sec. 34, T.12.N., R. 8 W., in the Oklahoma — 
City land district, Ongions has ean considered. i me.., : 
‘On June 9, 1892, said Dreesen made said application, which was 
suspended to allow him to make proof of naturalization. © | 
After waiting over three months for the required evidence of natu- 
Talization, on September 15, 1892, the local office rejected the applica-. 
tion and sent said Dreesen notice thereof to the post office address he 
had named in making the application, viz: El Reno, Oklahoma. 
This notice said Dreesen alleges never reached him, because his res- 
idence and post office address was not El Reno, Oklahoma, the eo : 


\ 7 
x 


-. = 
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. given anid recorded at the date of said application, Bae ab Dye in 2s 


the State of Iowa. After the expiration of the usual time for appeal, 
- upon service of notice of the decision of the local office, said Dreesen 


_ appeals, or rather, asks to be heard on the sround that the time. there- cet 
for, has not expir aa by reason of the fact that no notice of the determi- | 


Satie aforesaid was ever received by him. 
Asa general rule it is true’that the party cannot be eenseea to 


a appeal until he has had notice of an adverse ruling, and therefore his ; 
so right. of appeal is made to date from the service of the same. — iw 
- But this is not such a case. The main reason for requiring the post a eos* 


office address of an applicant for entry, to be stated in said application _ 


i and made a matter of record, is that the notice which Dreesen- claims he — 


did not receive, may be given him. It is for his benefit. If he chooses. 


- for any reason to give a wrong address, it is his own neglect or laches _ 


and he will not-be heard to complain of it. In an affidavit, which has. 


% since been furnished by said Dreesen, he states that his actual post. 
office address was Dysart, Iowa, but he does not deny that he furnished =. 

the local office with El Reno, Oklahoma, as the place to which all mat. 

_, ter should be mailed to him. | 


— It comes then within the rule laid down in John P. Drake (11. L. D, a 
574); Smith v. Fitts (13 LD. , 670). More especially will this rule be 


' invoked and adhered to gen the circumstances of this case, wherein — 


it appears that an éntry has been ‘made of said land by one Samuel ©, 
- Porter, who has innocently gained rights in said tract by homestead 
entry allowed for said tract October 24, 1892. 7 
tis unnecessary to consider the aim of said. Porter, for it Saude | 

- upon its own foundation, and although the case comes here entitled 


= like a contest or trial inter partes, it is not really of such a character. 


Your office decision i is correct, and it is therefore affirmed. 


CON ¥FIRMATION—MISSION CLAIM—ACT OF MARCH Rs 1853. 


NoRtHBRD Pacrric R. R. Co. BT AL. v. ST. JOSEPHS Roman Came. . #ee 


~ OLIC MISSION. 


Under ite act of March 2, 1853, providing for the connenntion. of mission ‘claims, es 
the Roman Catholic Church is a proper beneficiary as a religious society. _ 


re a confirmation made by: said act, on account of mission claims, is limited ia the 
_ land actually used and oooupied in the maintenance of the mission at the dateof 


‘the paseeee of said act. 


: Secretary Smith to the boiled of the General Land Office, aig 
ee «9, 1894. BW.) 


mel have senidered the appeals by the Northern Pacific Railroad Com- 


pany, Chas. Kinne and Willis Smith from your office decision of April, 


4, 1893, in which it is held that. the Roman Catholic church is the legal 


" af 
} 
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| owner of the SE. tof the SW. f of See. 7, E. $ of the NW. t 4, ane lots. — 


‘I and 2, See. 18, . 12 N., R.17 “ER, ; and the N. of the NE. 4, SW. 4 
and NE. 4, and lots 1, 2 3, and 4, Sec. 13, T.12 N., RB. 16 E., W. M., 


North Yakima land district, Washington, and. that patent embracing 


said land may be legally issued to the a of ee a In trust — 
for the said church. 

‘The claim of the chureh is based upon the ati of March 2, 1853 (10 
_ Stat., 172), entitled “An act to establish the territorial government 
of Washington,” which act. contains a pEwane in the first section aS 
follows: | 

That the title to the land, not.exceeding six iandecd and ae acres, NOW occu- 

pied as missionary stations among the Indian tribes in said Territory, or that may 
have been so occupied as missionary stations prior to the passage of the act estab- 
lishing the Territorial government of Oregon, together with the improvements 
thereon, be, and is hereby confirmed and established to the several elon societies 
~ to which said inissionary stations respectively belong. : 

- Township 12 N., Rk. 17 E., was surveyed between June 24, and July ? 
4, 1867, and the plat of cae was approved by the surveyor-general 
October 27, following, aud your office decision states that the mission 
claim is ait laid down upon the plat nor mentioned in the field notes 
pertaining to said survey. 

Township 12 N., R. 16 E., was sur veyed between Noweuber 2 and 6,. 
1872, and the Blak of scrvey was approved by the surveyor-general 
July 16, 1873. : 

Your office decision states that the mission improvements are men- 
tioned in the field notes of this survey as being on the south side of 
section 13, and are shown by the plat to be on lot 1, of said section. 

On November 15, 1878, the right Rev. A. M. A. Blanchett, bishop. of 
Nesqually, filed an application on belialf of the Roman Catholic ehurch 
for the issuance of patent to him, as trustee for the cliurch, for lands — 


embraced in the St. Joseph Catholic Mission Station, the same being 


described by metes and bounds, evidently intended to embrace about 
six hundred and for a acres, iuolating the land cover ved 2 the mission 
buildings. | 

This application was supported by affidavits ailepine 9 that the mis- 
sion was established prior to and existing at the date of the passage 
of the act of March 2, 1853 (supra). 

Prior to the filing of this application claims had been filed under the 
homestead and pre-emption laws embracing nearly the entire tract 
‘covered by the church’s application. On some of these claims proof 
had been made and final entries allowed. 

On August 20, 1883, Aegiduis Junger, the then bishop of Nesqually, 
relinquished. fie elim of the church to certain lands covered by its 
application which lands were embraced in the entries of one Timothy 
Lynch and Antony Herke. Acting upon said relinguishment patents 
- issued upon said entries. : | | | | | . 


. 
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The claim of the Northern Pacific Railroad. company t0 the portion’ _ = 


of the land covered by: the church’s application, designated. by odd | 


7 numbers, is based upon the fact that said lands are within the primary a 
limits of its grant, aS shown by the map of. general route of the 


_ branch line filed June 11, 1879, and the definite location shown: upon 7 
the map filed May 24, 1884, | 
— On January 23,. 1887, the cOmuany. listed on account of its eee. the 


SW. 48H. 4 and SE.4 SW. 4, Sec. 7,7. 12 N., B. 17 E.; the Wad of 


the NW, 4 and lots 3-and 4, Sec. 13, . 12N., R. 16-E. 

Ou October 1, 1878, Jean Baptiste Raivenrh, a Catholic priest, made 
homestead once for ‘lia 5.4 NW. 4 and lots 1 and 2, Sec. 18, T, 12 N,, 
R17 E., against which Charles Kinne tiled affidavit sfcontedt onSep- — 
tember 19, 1887, alleging abandonment, upon .which trial was had | 


October aT, 1887, the decision of the ijcal officers being in IBY OE of the 


contestant. 
at The papers were for warded to your ottice Ta anuary 27, 1888, but before 
any action was taken thereon, to wit, on October 36, 1888, Raiberti 


Pee relinquished | his entry and the same was canceled upon the records. ‘It ate 3 
is by reason of said contest that Kinne on July 18, 1889, applied tO Av. « 


make homestead entry of said land claiming me mens, aceorde cl a Suc 


— eessful contestant. 


On June 27, 1878, Joseph 1 M. Caruana filed a pre-emption deste ee - 
statement embtacing lots 1, 2, 3, and 4, Sec. 13, T, 12 N., B.16 E. and | 
_ August 29, 1879, he made proof and poymene for the land. a 

On Ootaner 26, 1888, he relinquished his claim to the land, not wish" 
ing to antagonize the claim of the church, with which he appears to 


~~ have been connected, and upon said relinquishment your: office (lecision 


cancels his entry. 

- On June 11, 1889, Smith applied to enter said land and. it is on ‘acooutit 
of said apoleaiei that he claims the right now urged before this 
Department. | 
— Itis clear that the claim of the church, if entitled to the benefits of 
the act of March 2, 1853, is superior to the claim asserted by the other — 
parties, aud it is first necessary to determine the rights of the church: | 


- under its application. 


On March 26, 1889, Bishop Junger madeé formal application for the 
issuance of patent for the lands embraced in the mission application = 
and gave notice, by publication, of his inteution to submit proof to 


: oe establish the validity of the mission’s claim. 


At the appointed time all parties appeared, the only testimony offered 

~ being that on behalf of the mission’s claim, which consisted largely of 
the depositions of persons in distant places, | taken. under commissions | 
duly issued. 


The testimony is extremely meager and being soiery of persous _ 


- connected with the church is presumed to be the most favorable that - 
: could be offered in expPeres of its claim. | : 
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rts a ne 


of N Nesqually, in April, 1852, at the, request of the Yakima Indians,’ : 
’ established a mission upon thé land in question, which seems to’have 
_ been regularly maintained ‘for the purposes intended from that time — 
_ until 1855, when an cia war occurred and the mission pauicines | 
were burned. : 
It was not until about 1866 that the nission was again established, . 
| when new buildings were erected upon the site of those destroyed in. 
1855 and the place seems to have since been eee used as @ . 
mission station to the date of the hearing. 

There does not appear to have ever been any survey of im mission 
: ‘elaine approved by the surveyor general, but the church claim was duly 
filed with the register and receiver and the surveyor general as early 
as June, 1868, and in 1871 the register of the district land office issued 
a certificate setting forth “that all necessary papers to complete the 
title of the St. Joseph Mission on the Attanum river, had been filed in 
this office, and all that is-wanting is the survey of the land,” ete. 2 

- In 1872, prior to the survey of the township, the bishop of N esqually. 
had a survey made of the mission claim, and prior to the approval | 
of the official plat of survey filed a copy of the same accompanied by 
the field notes in the office of the surveyor general, with a request that 
the case be delineated upon the official plat of survey when filed. Said 
papers seem to have beén mislaid in the office of the surveyor general, 
and were not discovered until after the presentation of the application | 
for patent in: 1878 by Bishop Blancheet. 
« It would seem from the showing made that the ehurch has, with all | 


diligence, pressed its ius and that it has not lost its rights through 7 


laches. 
lt is urged by the appellants that said church is not entitled to the 
. benefits of said act for the reason that it is not a society within ie | 


~ meaning of said act. 


From a review of the matter, however, Iam clearly of the Opinii 
that the.church is a proper beneficiary under said act, and it is but 
necessary to determine the extent of the claim intended ie be confirmed 


: by the act referred to. 


It seems to have been the-pur pose of the church to claim originally 


about six hundred and forty acres, being the limit named in the act, | | 


and your office decision is of the opinion that. the act was intended to 
confirm to the religious societies that amount of land, if free from other 
claim, without regard to the actual occupancy of the whole of the same, 
and in support ther eof reférs to the decision of the district court in the | 
case of Dalles City ¥. The Mission Society of the Methodist Epierons _ 
church (6 Fed. Rept. page 356). . 
 Thave carefully examined said opinion, and while it is true that the 

court therein expressed the opinion that the grant made to the mission 
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- society ena to be « coustrued to Sinbe ace six hundred ane forty acres 3 : 
‘at each inission station occupied by them, yet the same was: pure obiter 7 - : 
- . as the decision of the court was against the mission upon the ground ioe 
that it was not occupying any portion of the land claimed at the time —— 
of the passage of the act of mec 14, 1848 (10 Stat. 3: 73); under which : 
-. it made claim. 


‘The act of August 14, 1848, supra, provided for‘ territorial form of ae 


enclosure maintained, the extent of which is not clearly shown, though 


one witness swears that he can point out the place of the old. fence, and — 


| eoveracn for Oregon, out of which the Territory of Washington was 
carved, and the language confirming the religious societies for mission | 
pe purposes to lauds occupied by them in both acts, is identical. is ie 
The extent of the grant made by the act of 1848 has before been con- 
_. sidered by your office in the matter of the claim of the St. James Catho: _ 
_.. lie Mission of Vancouver, Washington, in which it was held that. the 
-. area for-which the mission can claim title depends upon the extent of 
its occupancy, and as it was shown in that case that the occupancy 
only ineluded the church and the land upon which it stood, the sad 
is representing that area was approved (2 L. D., 452). ee 
From.a careful consideration of the matter, Iam of-the opinion that ee 
this latter view of the law is correct and thatit was only intended to = 
confirm to the religious societies on account of their mission claims, 
such. lands as were shown to have been actually occupied by. them in 
- the maintenance of such missions. 2 
In the ease under consideration the testimony shows ‘that in 1883 = 
ag the, church had a log house or chapel used for worship; a. log house 
used asa residence for the priests, and a granary; that there wasan 


a - that it embraced about seventy- five acres, thirty or ESOrty: of which ’ were aie 


- _ cultivated to vegetables and grain. 


The testimony of the priests isto the effect that the faaiaas eee _ 


~ no boundaries at the time actually established. 


— them many hundred acres to the north of the river but that there were 


As before stated, your office decision expresses the opinion shat ase e 


church is entitled to claim to the full extent of the six hundred and forty. 
acres embracing the mission lands, provided the same were free at that = 
time from vther adverse claiin, and although no survey was ever 


approved of said claim by the surveyor general, yet your offive deci- 


sion adjusted the ease to the lines of the public survey, limiting the ere 


claim as set forth in the opening recitation of this opinion. 


_ From a careful review of the entire matter, I must reverse your office — 
decision and hold that the confirmation wade by the act of 1853 on , 
—. account of mission claims, must be restricted to the land actually used 
and occupied i in the maintenance of the same at the time of. ue nasseee 73 
of said act. | a 
.- You will therefore cause an inquiry to Dé made in the best proper 
| manner, to ascertain the lands actually. occupied by the St. Joseph - 


_~ 
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Roman Catholic Mission ¢ on Mar ch 2, 1853, ‘of which survey should be | 
regularly madé, and upon the spel of the same by the surveyor | 
_ general, patent may issue thereon to the bishop, in trust for the church. 
' It is unnecessary to refer to the rights of the other parties to this - 

‘controversy further than the direction that their claims, so far as in 
conflict with the award herein Made on account of the Mission oo | 

must be canceled. : 

Herewith are returned the papers in the case for ya our further action 

| in accordance with the directions herein given. 3 


PRIVATE LAND CLAIM-SURVEY 
Rancno PENS VISTA, 


Quantity must Senisel in the survey of a grant of pre even: though all the 
-monumeuts designating the boundaries thereof are not found i in such survey. 


7 Resear Smith to the Commissioner of the General Land Office, October: 
(tte) 7 we: 9, 1894. ee _ (1. P.) 


Ov June 14, 1393, by] letter of that date, your office transmitted-to 


Pee this Depar tinent a copy of Deputy Surveyor Treadwell’s report to. the 


surveyor general of California, with diagram, a copy of that officers 
supplemental. instructions to said deputy, together with a copy of his 
letter to your «office, relative to the survey of the Rancho Buena Vista, . 
in San Diego county, California. And the inquiry is made, whether it 
would be proper for your office to approve the supplemental instruc- — 

tions of the surveyor general for the closing of the lines of survey as | 

_ Indicated, to wit: by a direct line from said red hill to your point of 
beginning. oa | . 
— Also on September 15, 1893, by letter of that date, your office trails. 
- mitted for the consideration of this Departinent i in connection with the. | 
matter of said survey, and the supplemental instructions to Deputy _ 
. Treadwell, a letter, addressed to the Hon. W. W. Bowers, House of. 


| - Representatives, aad by him referred to your office; said letter being tee & 


without date and signed by one J. W. Strickler. — 
In addition to your said office letters, and enclosures. fenniemitted: 
therewith, there have been filed in the case numerous letters, advisory 
and. otherwise, from parties interested in the. location of: che: lines of - 
said grant, and on the part of the grant claimants a earefally prepared © 
and voluminous printed brief, replied to by a brief prepared with equat 
-care by the attorneys for numerous settlers, whose ideas as to where. 
the lines of said grant should be located differ very materially, it might . 
be said radically, from those of the grant claimants on the subject. 
_ Some of the Jetters filed are very severe in their strictures upon the 
conduct of the surveyor-general during the progress of said survey, so 
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- much 80, in fact, that they salted forth a vigorous “reply: oti that | 
officer in defense of his conduct and further expl anation of said survey, _ 


a which wags transmitted by your office letter of the 6th instant. - It is 


proper to remark, in. passing, in reference to that part of the surveyor- | 
general’s letter in defense of his conduct, that the statements of alleged 
misconduct on his part are regarded as ‘wholly irrelevant and imperti- 
nent to the matter involved, and have received no consideration in 
arriving at the conclusion reached; and concerning that part of said 
letter in further explanation of said survey, reference will be made 
further on. 

The letters and briefs above eeferved to have been filed ander the 
mistaken idea that this is a controversy between adverse parties, and 
that the questions: adjudicated by this Department, with reference to 
this grant, in its decision of July 24, 1891 (13 L. D., 84), and of March — 


17, 1892 (14 L. D., 259), were ones and were again before | it for , 
> consideration and review. 7 


AS stated, that idea is a » mistaken one. The decision of March 17, 


a 1892, supra, was on a motion to review that of July 24, ka sc asa 
* The niOHoa was denied and said decision adher ed to. 


The matter sabmitted is not: before the Departm ent on appeal or on 
motion to review, and a reconsider ation, review, or criticism of that 


“a decision would be unwarranted by the rules of practice of this Depart- | 


ment; and without further. reference to or comment on the excess of 


zeal, error of judgment and misconception of issues that. prompted the — = ™ 
filing of the letters and: briefs mentioned, the conclusion reached, on 
the matter referred by your office for the consideration of this Depa a 


‘Inent, is herewith submitted. . 
The history of this case, contained in volumes 1,2 as 5, 6, 13 and 14 
of the published’ land | ‘decisions, reveals the fact that it has engaged. , 
the attention of the various officers of the land department for almost — 
half a century; that for a number of years it has haunted the files of — 
this Department with tireless. persistency, and clung to its records — 


_ with a tenacity indicative of exhaustless vitality. Every feature of 


the case has been. discussed, and every argument worn threadbare. 
With this knowledge before it, the Department intended its decision 
of July 24, 1891, and of March 17, 1892, to be, and they were, a 
resume of all the features and arguments theretofore presented. It 
was endeavored to make the conclusions reached, and the directions 
therein contained, so clear and explicit that one, so to speak, might 
' read as be ran, and. that any reader of English might papreens 
their mmport. : 
In that decision the grant i in Pqusation was treated as one of quantity, i 
which is evidently and eminently correct. | | 
~The decision of May 27, 1884 (2 1. D., 366), with reference ‘to this_ 
| eat holding that connie and boundaries: named, control men-- 
tion of quantity, seems to have been rendered under a misapprehension - | 
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of the matters here. involved, and in. so far.as that decision is in cou- 


flict with that of Jaly 24, 1891, and of March 17, 1892, supra, holding © 


said grant to be one of quantity, and that eee should control in 


the measurement thereof, it is overruled. 


In the decisious of July 24, and March ue supra, it is shown that by 
commencing at the starting point,—the northwest corner of the Indian 
Felipe’s garden,—and running thence 2500 varas east, thence the same 
distance south, thence a like distance west, iene to the place of 
beginning, au area of one- fourth a square ieaeue: or half a. league 


\ square, containing approximately 1109.67 acres, would be embraced, 


which was all that was intended to ‘be conveyed by the ia and the 
survey was directed to be made in that way. _ 
Indeed, such a survey the surveyor-general in his letter of August 


Oo, 1890, ‘declaved “would be in accordance with the decree of the © 


court, the one inal grant, and the trauslation of the record of juridical 


_ possession.” 


The report of Deputy Treadwell and the letters of the surveyor- gen- - 


| eral show. that the starting point, northeast corner, and southeast cor- 


ner of said grant have been located by said survey substantially as 
directed, but it is Stated that inorder to find the monument designated 

as the southwest corner, viz: a ‘small red hill,” the line had to be run 
from the southeast corner as established, a distance of: 4791 varas, - 


‘Recognizing this as overrunning the Jength of the south line more than — 
“a Jimited extent, ” Deputy Tread well paused in his survey and called 
‘for instructions from the surveyor-general, who. proposes to instruct 


him to close the survey, as stated. - 
On the question of the location of the four coruers “the decision of 


‘July 24, 1891, at p. 86, 13 L. D. , Says 


The fact that nearly all of the pr evious sur veys es tablished the four corners at dit- 


: ferent points, which are described, by each deputy, as answering the descriptions of 


- the juridical possessions, Shusepiainls that in that locality there is nothing very 


remarkable or unusual in the described points. In fact, there is a large amount of 
testimony in the record tending to the identification of several other points, as the 
true corners of the juridical survey. In the experimental and private survey of the 
grant, made by Dexter at the instance of the settlers, who contest the present sur- 
vey, points similar in character and answering fully the description of the juridical . 
survey are said to be found at each corner of his survey, whieh only embraces an area 
of 1,111.01 acres, or-approximately tle one-fourth of a square league, the amount 
petitioned for and confirmed. 


And the directions for making said survey are given as follows— 


- ‘The area of the survey now ordered must approximate closely to the one-fourth of 
a square league; the northwest corner thereof and the point of beginning must bé 
established at the northwest corner of the old garden of the Indian Felipe, as ordered 


- bythe decree—a point, which the record shows, can be readily ascertained. Thence, 
the conrse of the juridical survey must be followed, running to the east; to the 


south ; to the west; thence 1 in as straight a line as may be, to the place’ of begin- 


ning. 


A survey on 1 these lines, and for the iopeeiate qmantity, wail be approved, cand 


‘done other. 





“2 204 “ DECISIONS RELATING TO THE PUBLIC ‘LANDS. 


In his letter of August 25, 1890, supr, ‘Surveyor General Pratt 


ae a 


| Tt scarcely 8 seems oui ‘that a grant covering ont as halt a leag ue square of a8 
- and, or one- -quarter of a square league, under the decree of the court and the depart- 
- mental decisions, and the instructions from this office, could or should be so surveyed 
as.to embrace four times that quantity of land, and I can sec no thing in those deci- — 
sions that could possibly. justify any greater quantity being included in the survey, _ 
4 unless possibly it might overrun the distance, to a limited extent, in order to find the ? 
calls mentioned in the decree. 3 : - | 


Lf Deputy Treadwell were to close his survey by: running a line from, 





= where he has located the southwest corner of said grant to the place ae 


of beginning, the area of the grant would be augmented, ou one- thire ; 
to one-half of itself. | pe ON | 
- The distance from ie southeast to the: southwest corner, as jocatea. 
‘is nearly twice that of the south line required by the original grant, 
the juridical. survey, the decree of the court, and the decision of this — 
Department, and the distance from the southwest corner as established 
to the place of beginning would be almost as great. This would be an 
unwarranted extension of the grant, and I am of the opinion that it 
would not be proper for your office to approve the supplemental instruc- - 
tions of the surveyor- general. to Deputy Treadwell, as submitted. 
In’ his letter of the 23d ultimo, the surveyor- Bois al le in oes 7 
-ence to this. survey,;— | 


I accordingly gocaniveniod Deputy T ete ell: to the field, ea watched hii care- 
fuliy.as he made his preliminary surveys, then followed his survey from the point of 
beginning’ east to the original. boundary: line of: Lorenzo Soto, thence:south to the 
small peak, where stand two. rocks, joined. together. - So-far the instructions could 
be carried out with no difficulty. But in ranning from the last established point to 
the *é small red hill,” the measurement and call cannot be made to agree. 


| In the closing paragraph he recommends that: a hearing be given the 
parties in interest before the Secretary. | | 7 
From the above and foregoing - ‘it is manifest, that in following the 
instructions contained in the decision of July 24, supre, the starting 
point, northeast corner ‘and southeast corner of said. erant, as located, ¥: 
are substantially correct, and that the location of the southwest cor ner 
of said grant is now the only disturbing feature remaining. 7 
As stated, this grant is for a. half al heawde square. The directions . 
for its survey are clear and . explicit. The history of this case shows 
that in the previous surveys of this ‘grant, Inonuments answering the | 


description of its boundary calls have been found at its respective cor- oe 


ners, aud distant from each other approximately 2300 varas. - 
7 Iti is believed that the taking of testimony for the purpose of ascer-_ 
taining the southwest corner of this grant, in view of the unsatisfactory 
results attending similar proceedings in its history, would only make © 


| confusion worse confounded, and tend to prolong indetinitely the aaljust: eo 


_ntof this grant. | 
You will therefore direct the surveyor- aa of California that if 
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he cannot find the southwest boundary call of: said grant, designated 
as a small red hill, at a distance approximating 2500 varas from the — 
southeast corner, as now established, and the same relative distance 

from the place of beginning, he shall, nevertheless, locate and establish 
_ the southwest corner of said grant at a distance approximating 2500 
- varas from the southeast corner as now established, and approximating 


2500 varas from the place of beginning, and from the southwest corner __ 


thus established, he shall close said survey by as paleaee ay a as may: 
be to the a: of beginning. : 


ABANDONED MILITARY RESERV ATION—HOMESTEAD. 
Witiiaw H. Carson. 


The right to. make a, homestead entry within an abandoned military reservation, 


accorded to actual settlers by the act of July 5, 1884, cannot be exercised in the: | 


absence of residence established prior to said act and maintained to the date of 
“the apphention to make entry. | 


Bebretails y Smith to the Commissioner of the pein Land: Office, October 
(LH) | | — 9, 1894, (J. W.°T.). 


On January 14, 1893, William H. Carson, Sr., made application to-. 
enter, under the homestead law, the 8. 3 of the NE. 3 and the N. 4 of 
the SE. 4 of Sec. 32, T.6.8., of R. 2 W.,in Salt Lake City land district, | 
Utah. 

The application was rejected by the local officers on ‘the. same day, 
for the reason that the tract. was subject to the provisions of the act of 
Congress of July 5, 1884 (23 U. 8. Stat., 103),which requires a showing 
of actual residence on the tract in question, and that in the above appli- 
cation no such residence is shown, but only some considerable cultiva- 
tion, and that cultivation without Tesidenecs is not sufficient to warrant 
an entry, under. the act abovereferred to. 

On April 6,1893, your office decision affirmed the foregoing rejection — 
of the application, made by the local officers, and I have. considered 
the appeal to this Department from your said. office decision. 

- The tract in question was part of what was known as the Fort Crit- 
_tenden military reservation, which was abandoned and transferred to — 
the Interior Department for disposal under the act hereinbefore men- 
tioned, and under such conditions as are provided for therein, In that 
part of the said act, Ever g for the sale 2s such lands, there occurs | 
the following proviso: : ; e3 | 


‘Provided, that any settler that was in actual ‘occupation of any ‘portion of any 
such reservation, prior to the location of such reservation, or settled thereon prior 
to January 1, 1884, in good faith, for the purpose of securing a home, and of enter-. 
ing the same under the general laws, and has continued i in such. oceupation to the. 
| present time, and. is by law entitled to make a homestead enuEys shall be entitled to 

enter the land 80 occupied, etc. . 
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’ This contended upon the part of firs applicant, that the intention of: 
4s act of July 5, 1884, was to allow applicants to_ make homestead - 


entries, that homestead entries under the general laws may be made _ 


| Sations a showing of previous residence upon the lands, and that: it’ 


--—-was not the design of the above mentioned act to impose any extra — 
_ burdens trpon applicants. — In this view, it is contended that the words,  & ® 
“actual occupation” and “settler”, used in the pr oviso, hereinbefore a 
set forth, are not intended to be, and. are not, synonymous with actual . 
‘residence—it, being admitted that the aforesaid een has not. a 


actually resided on the land in question. | 
: It appears, however, that applicants to matte homestead entries : 
under the act of July-5, 1884, are required to make such extra proof — 


thereon, as is not required ander the general homestead laws, even 


giving the said act the construction desired by the applicant herein, 
viz: that the words, “settler” and “actual occupation ” mean only that’. 
thé lands shall be put to use, cultivation. and improvement. 

But I have no doubt that the statute, in using the foregoing words, 
intended to require residence upon the Jand applied for, and that such 
residence should. begin. prior to Ji anuary 1, 1884, and eontinue to-the. 
date. of the application to make entry. This would. séem to accord 
with Reynolds». Cole (5 L. D., 555) ; Connelly v. Boyd (7 L. D., 369 and 
10 Li. D., 489); John W. Imes (12 L. D., 288). | 

The rel object of the proviso hereinbefore set: for th, was s to save the 
rights of actual settlers, and it has uniformly received a construction, 

The words “ actual occupation ” may sometimes mean the possession’ 
‘of land for cultivation merely, but the. word “ settler” defines the 
character of the occupancy, under the act of July 5, 1884, as that e 

inhabitancy of; or residence on, the land in question. | 
. aa office decision is therefore affirmed. : 


. “SCHOOL LAND—INDEMNITY SELECTIONS 
ALBERT WILLIAMS ET AL. | 


in States ieee two sections of land to each township are weatited for sehioe pur- 
| poses, twice the amount specified i in section 2276 R. S., will be allowed for defi , 
clencies in fractional townships. | : 7 . o@ 


ts Seoretary i Smith to the Commissioner of the General Land ; Opec, oe A hh 


AR DH)..  . 9, 1894 a (WwW. B. M.) 
On January 24, 1893, Albert Williams ‘applied t to make homestead | 


_ entry of the NW. 4 of section 15, township. 3 N., range 1 H., within, — a 


the land district. of Vancouver, Washington, and on the sane day a 

similar application was made by James ‘Hanson to. enter the NE. 4 of _ 

the same section. — 7 | 7 | 
Both applications. were rejected by the register and receiver because _ 

of conflict with: indemnity school selection of the Territor Y; now State, | 

- of Vee being list No. 1. 7 


¢ 
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“The matter is now before this Departm ent on apnea sot the deci- 
sion of your office sustaining the action of the local office. . 
The appellants urge that the then ‘Territory of Washington had an 
‘sufficient basis for the selection of a tract of land in amount equal to- 
that selected,” and that “the act of Congress approved February 22, 
1891, amending section aan of the Revised Statutes, a0es nob i apply | in 
this case.” | 4 
«The records show, ” as stated i in your offica Aecaion: | 
that township 2 N., range 1 W., W. M., in the State of Washington, is a seasonal 
_ township, containing a ie sirantley of land than one entire section, and not 
more than one quarter of a township, and that both. sections sixteen and thirty-six 
are entirely wanting therein; (also,) that 320 acres in the N. + ofsection 15, township’ 
3.N., range 1 E., have been selected on behalf of the State to compensate the defi- 
ciency for seHOol purposes in township 2N., range 1 W., W.M. | : 
The contention of the appellants, plainly stated, is that the State; 
then a Territory, could select. only one hundred and sixty acres in com-. 
pensation for the sections sixteen and thirty- Six, wanting in place; that 
_ the selection of a greater quantity, to wit, three hundred ‘and twenty : 
acres, is void, and that the proviso of section 2276, as amended by the 
act of Pebrasry: 28, 1891, 26 Statutes, p. 796, can 1 not be invoked. to cure. 
the void selection, . 
As far back as 1888, in the case of O’Donald v. The State of Cali- 
fornia, 6 L. D., p. 696, the rule was adopted by this Department that 
“in States where two sections of land-to each township are granted 
for school purposes, twice the amount specified in section 2276 R. S., 
will be allowed for deficiencies in fractional townships,” and the rule 
has been followed in the later case of William Calloway, reported in 
| 12 L. D., p. 80. o 
Tt appears, therefore, that the State does not. need to ail to its aid. 
the provision of the later. act. 
The decision of your office i is affirmed. 


EVIDENCE—RECORDS~HOMESTEAD—SECTION 2 , ACT OF MARCH 2, 1889. 
Kime V. SMITH. | 


The reuprae’ in the local office, when offered in evens: souls be accepted ; as com- 
petent evidence of the facts’ therein stated. 
Parol testimony identifying an entryman as the one Hnaee in the records poe the © 
. local office is properly admissible. | | 
The right to make a second homestead. entry under section 2, net of March 2, 1889, | 
cannot be exercised by one who since the passage of said act has perfected title to 

a tract under either the: pre- enption or homestead law, the ene to which was” 
initiated prior to sald. act. 


Seoretary Smith to ‘the Commissioner of the General Land Office, Dotobor - 
(J. I. .). 9, 1894. = (PSO) 


The land iponead in this appeal is the NE. 4 of Sec. 17, Tt. 29, R. 30, 
Valentine, pee, Jand district. | 
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The record stows that Jefferson BR. Smith made. homestead entity of ae 


“3 said tract November 6, 1890, under section 2289 of the Revised Stat- an 


- utes. On October 21, 1891, Henry F, Kime filed an affidavit of contest, a | 


alleging that the claimant ‘Chas had a homestead entry before, and. ede _ 


ae _ proofon.a pre-emption since March 2, 1889, which said pas emption was: - 
As initiated prior to March 2, 1839.” = 


On the day set for trial both parties appear red before the local officers, a4 
in person and by attorneys, whereupon claimant filed a motion to dis- 


miss, on account of defective affidavit of contest. ‘Thereupon contestant i 


io filed a ee a in pe he sas Sie that tie clanent. | 


had 
heretofore ade H. E. No. 53 July 3 3, 1883, on ‘the NE. }Sec. 7% 3420, and also maile i 


final proof on pre- emption initiated April 10, 1887, and proof made on same No. 4992, 
Daly 12, 1339, upon the NW.t NW.d Sec. a W. + SW.t , SE.4 SW. t Sec. 10, T.29, 
R. 30. - | 

. After several continuances ah eating was finally Had before the ise 
| officers August 10, 1892, The register was sworn as a witness, and 


testified that the tract books of his office showed— : 


Homestead, the northeast quarter, See, q township 34, range 20 west, 160 ACT eS, 
$1.25, $10. Purchaser, Russell Smith, date of sale, July 11, 1883. Homestead entry 
No. 58, notation in red ink, canceled by letter C of November 27, 1885. Township 


plat. contains said homestead entry marked ce canceled. i Register of homestead 
entries contains said described entry. 3 . : 


From the tract ; book: of the original 'p ‘pre- anon he testified that 

Tract book ok describes declaratory statement 9594, ‘as covering the south half aud 
the northwest of the southwest. Sec. 10 and the northwest of the northwest of Sec. 
15 in township 29, range 30, made by Jefferson R. Smith April 10th, 26th, ° ‘1887. 
Also that on July 12, 1889, Jefferson R. Smith made cash entry No. 4992 covering 
the land described in said declaratory statement No. 9594, and. that paren: coygune 


the same was issued. by the G. L. O. Aug.-4, 1891.. | | 
After this testimony had been given the claimant moved to strike 
out all the testimony of this witness, for the reason that it was incom-| 
-petent and immaterial, and not the best testimony. . This motion was 
sustained, and both parties rested. 
Ata later hour on the same tae contestant: ‘moved to re- open the - 


te ease, on the ground of newly discovered. evidence; w which was granted, 


whereupon one Sears was placed upon the stand, and testified that he | 


had known the defendant, Jefferson R. Smith for several years, and 7 
that J. Russell Smith, J efferson R. Smith, and Russell Sinith were one | 


and the same person; that he had known him. to sigu his name ag _ 
Jefferson R. and J. Russell Smith. Thereupon | claimant: moved: ‘to 


- strike out all of this testimony, for the reason that it isa part of. con: “= 


testant’s main case, which motion was sustained. es : 
The local officers decided. that his entry. should remain intact and 1 the | 
| contest be dismissed. | 7 oe on “ 
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The contestant appealed, andl your ottice, by letter of April 14, 1893, 
| ‘affirmed tneir decision, and decided that 
Section 2, act of March 2,1889 (25 Stat., 854), gave this defendant the right: to 
‘make a second homestead entry ; pherstore no cause of action was stated by the 
complainaut, and you: erred in ordering a hearing. | : wey 
The contestant has appealed from your, decision, assigning errors of 
7 ine and. fact. 
- The entry under consideration was not anaaé under the act of March = 
2, 1889, but, as heretofore stated, under section 2289 of the Revised — 


Statutes. It is not necessary . to decide, from my view of this case, 


whether he might be permitted to amend his application so as to bring 
it within the provisions of that statute or not. Although it was error 
_ on the part of both your office and the local office to reject the testi- 
mony that was offered, it was not absolutely necessary for the contest- 
ant to offer the records of the local ‘office in evidence, becuuse the — 
‘Department will take judicial notice of its own records in deciding 
cases. But if the contestant saw fit, in the presentation of his case, 
to offer these records, they should have been accepted as competent - 
evidence of the facts therein stated. It was also error to exclude the 
testimony of Sears. His testimony, in view of the record evidence: 
_ offered, was material, in that it identified the entryman Smith by the 
several names under which he seems to have appeared in making his 
entries. This testimony was thoroughly competent for this purpose. 
I am unable to see any reason why it should not have been considered. 
The real question in this case is whether or not the making of final 
proof and final eutry after the passage of this act of the pre-emption 
claim, the right to which had been initiated prior thereto, disqualified 
Smith from making the subsequent homestead entry, admitting, for. 
the sake of argument, that he should have theright to amend his appli- 
cation so as to bring him within the purview of said act. , The act reads 
as follows— 

That any person who has not heretofore perfected title to a tract of land of which: 
‘he has made entry under the homestead law, may make a homestead entry of not 
exceeding one- -quarter section of public bind subject to such entry, such previous 

filing or entry to the contrary notwithstanding; but this right shall not apply to— 
persons ‘who perfect mile to Jands under the ig papuee or homestead laws oe 
initiated. | 

From the plain baditig of this statute it is clear to my. mind. that any J 
‘person who has perfected title to lands under either the pre-emption or | 
homestead laws subsequent to its passage, the right to which was 
initiated prior thereto is. prohibited from availing himself of the privi- 
leges of the act. The language of the law is plain and unambiguous, 
-and there is no room for construction. eneronee Tobacco case 11 
Wall., 616.) - 
 Therecord and ‘estbadiiy shew fiat this claimant's pre- enpaon comes - 

within this rule; hence the entry in controversy should be canceled. 
It is so ordered, and your judgment reversed. | : 
oe 19-14 
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* AFFIDAVIT OF CONTEST—RESIDENCE. : 
| Youne v. MALKA. 


AK clerical error in Rents an affidavit of contest, by which the » ecient 18 made ‘to 
| appear premature, affords no ground for the dismissal of the contest. | 

The defense of “necessary absences” cannot be considered until the fact of resi- 
dence at some time has been established. | ; - 


Secretary Suith to the Commissioner of the Geral Land Oipice Oétober 
(J.1. A.) ‘e: 9, 1884. ra oe (3. W. T) 


The above entitled contest 18 before me on apa from your office. 
decision of January 26, 1892, in favor of John A. ‘Young, involving 
the SE. 4 of Sec. 4 T. 195 N,, R. 64 W., in the Aberdeen land ‘district, 
‘South Dakota, for which William Malka made homestead. entry Feb- 
tuary 5, 1891. | | 
| Oontest was initiated by Tolan A, veut the 26th day of March, 


1892, alleging in his affidavit of contest the abandonment of said fies, ,& 


and that the contestee, William Malka, has changed his residence | 


therefrom for more than six months since making said. entry, and. 
- that said tract is not settled upon. and cultivated by said party, as 


| required by law. | 
On the hearing, which was fixed for’ the. 28th dae of May, 1892, 
before the register and receiver, a preliminary motion to dismiss was 


~ made by Malka’s attorneys, on the ground that the affidavit of contest, ~ : 


3 and the jurat affixed thereto, did not show affirmatively, that at ihe 7 - 


=o time of making said affidavit and jurat, “ sufficient time had elapsed to 


render said entry contestable on oe grounds set up therein, and in the _ 
notice of contestalleged.” — | 
That was not necessary. Seitz v. Wallace (6 - D., 299). 
. But itis evident from the corroborating affidavit made _ David 
Armstrong, that the principal affidavit of contest was made on March 
26, 1892, for it recites the fact that at. the same time and: place David 
; Armstrong was sworn, and the jurat to Armstrong? affidavit fixes me 
- date as the 26th of March, 1892. a 
Where the date of a coeroboratin 2 affidavit of contest j is fixed in the 
jurat affixed thereto, and the body thereof contains the statement on. 
the same paper containing the affidavit of contest, and referring 
thereto, that the affiant named in the sworn corroborating  declara- 
tion, appeared at the same time and place—referring to the contest- 
ant—and. it also appears that the contestant was sworn, it fixes the 
date of his affidavit with sufficient certainty, and a a atter MOlce 
of contest. | : 
But as the date given—March 26, 1891—is evidently: a merely clerical | 
error, the most that can be said is that the affidavit. bears no date. 
None was necessary. Gebhard v. Conlon (11-L. D. , 846), in effect over- 
ruling Parker v. Castle (4 . D., 84). This objection to the affidavit 
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. was a eopeated in. various forms during the taking of the testimony. with | 


- a pertinacity that. suge crests a ‘desire to. dispose of the contest. upona | 


-. technicality, rather than upon the evidence, and when I come to con- 
sider the testimony, I think J discover the reason for it, | 
. There is no evidence that the contestee ever resided on the tract in 


= controversy, from the time of his entry until the day atter the initia- 7 


tion of the contest, a period of nearly a year. 
| It appears that thirty acres had been cultivated thereon, ae it was | 
done by some one else, and before ‘said Malka made entry for. it. 
_ Indeed, it must have been the theory upon which the contestee him- 
self made his defense, that proper residence had not been shown, for a 
- gonsiderable portion. of his testimony was given with the evident pur- 
- pose of furnishing excuses for his absence from the land in controversy. 


It would be sufficient to dispose of the defense of “necessary _ 


_ absence,” that it will never be considered until residence at some time 


has been established. William A. Thompson. (6 L. D., 576). 


‘However, giving it full force as a defense, it is entirely unsatisfactory 7 


upon the testimony. Absence on account of financial inability could __ 


hardly. be averred in good faith, when it appears, as in this record, that 
contestant was at the same time working two other farms, and absence | 
on. account: of sickness, the opine other defense offered, is not supported | 
by the evidence. : 
I am satistied. ae your office decision is correct. Tbis therefore 
affirmed. : 7 a i 


ATT ORNEY—AUTHORITY TO DISMISS PROCEEDINGS. 
PEACOCK v, SHEARER’S HEIRS. 


The action | of an attorney: of bacon in the digmiaeal of proveedings will be held 


conclusive upon the party he represents, where his appearance is general i in. _ 


character anc no. anew ing of fraud or ‘collusion is made. , 


Secretary Smith to the Commissioner of the General Land Office, October | 
(J. I. H.) | I, W894, ee 3 (P. J. O.) 


| The land fvoiveds in this appeal is the NE. 4 of Sec. 35, uu 15 N ee 


a W., Kingfisher, Oklahoma, land district. 

‘The record shows that Michael Shearer pr aseutsd his application to 
make homestéad entry of. said tract J uly £ 29, 1889, which was endorsed | 
by: the register, “ Suspended—Allowed 30 days to procure evidence 
of naturalization.” The applicant, on August 23 following, filed his 
certificate of naturalization, showing his admission to citizenship in 


- 1868, and his application was again endorsed, “Allowed August 23,1889.” 


| On August ! 29 following Albert S, Peacock filed his. affidavit of con- 

test, alleging that: Shearer had not settled upon and improved said 
‘tracts that the tract was. settled on and improved by the contestant — 
July 2, 1889. At the same. time bac aaa there y was, filed authority 7 
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for the appearance of ine: atlorhey, signed by contestant, as follows, 7 


after the venue and description of the land, — 


- Thereby authorize and empower N. Campb« ell to appear before the Hon. register - 
and receiver of said land office and represent said cause for me. 


Hearing was had before the local officers, with the exception of one 


deposition, and asaresult they recommended the dismissalof the contest, 
and that the entry should remain intact. The contestant appealed. 


_ 'T. G. Cutlip prepared and tiled the appeal and brief in support thereof, — ; 


 as.attorney for Peacock. On consideration of the case, your office, — - 
letter of March 24, , 1892, reversed the action of the local office, and held 
_Shearer’s entry for cancellation. On receipt of notice of your said office 
| judgment, on March 29, 1892, the defendant filed in the local officea | 
motion for a rehearing, and the same was transmitted to your office. 
On April 16, 1892, there was filed in your office a dismissal of said con- 
_ test as follows (omitting the caption)— oH 
. We, the undersigned attorneys of record for the above entitled plaintiff in the. | 
"above entitled cause, do hereby dismiss said contest No. 346, involving title to H. 7 
EK, No. 3850 for NE. $ of Sec. » 35, Twp. 15 N. agen 7 West, I. M. 
(Signed) A. 4 | | — eee aC: Cutlip, 
: ee " N. Campbell, 
On May 4, 1892, your office, byl letter of thet daté, declared “ the case 
is therefore dismissed and closed, leaving said entry intact as against 
the claim of said Peacock. ” In said letter.the presentation of the 


-- motion for a rehearing was ‘mentioned, but was not ; passed oe pre- 


sumably because of the dismissal. | 
On April 25, 1892, Peacock pr esented a motion oo the feiSiAteniont 


| ‘of his contest, alleging that the attorneys had no authority for dismiss- — _ 


ing the same. This motion was supported by his own affidavit; and 
on May. 3, following additional affidavits were filed in support of said 
motion; but inasmuch as the motion had not been served on the oppo- -" 
site ates the same was retur ned, with directions to do so. ‘He again — 

presented his motion and corroborative affidavits. September 24, 1892. — 
It is claimed by the contestant that the attor ney Campbell was only 

employed to try the case before the local office, and. that immediately 
- thereafter Peacock discharged him, but did. not settle with him in full, 

-and that Cutlip was employed simply to prepare the appeal, and for no 
other purpose. His brother Charles swears that he was present in 


- Campbell’s office when Albert settled with him (Campbell), andrevoked | 4 
his authority to appear for him, and demanded of. Campbell the return 


of the “power of attorney;” that Campbell did not return it, for the — 
reason, as he said, that it. was: locked i in the desk, and his partner, who 


- was then out, had the key, and he requested Albert to come in again 
and he would give it up. He says he knows that Campbell-was dis- 


< charged, ‘and that he (Campbell) was informed that Cutlip had been 


employed to. prepare the appeal; “that he (Charles) was present. when 2. 


| | said ue was euete © to prepare said ee and that he was: 
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Sneaeee ie no ) other purpose, and had n no further authority in the mat- a 
ter.” ©. G. King corroborates these statements in full, and details at 7 
length the occurrences. — | 
The affidavit of Cutlip is also creuenteass in eich he swears that 
Peacock engaged him ‘to draw the appeal in said case, for and by said _ 
_ Peacock, and nothing further;” that he was not attorney for Peacock 
for any other purpose. He ae says that Campbell came to his office 
-. about this time and told him he had been discharged by Peacock. He. - 
does not say anything abont signing the dismissal of the case. _ 
On October 1, 1392, the death of Michael Shearer was suggested in 
your office, and his widow substituted. The affidavits of Campbell and 


the contest clerk of the local office-were presented by the defendant. — 2 


The former swears that his employment by Peacock was for the pur- 
pose of looking after, managing and conducting said case; “that said 
--employment continned from the time the same was made as aforesaid 
until the 16th day of April, 1892, when said contest was finally dis-_ 
| missed ; that said Peacock never at any time revoked or attempted to 


-_revoke.the authority of affiant to act'as such attorney i in said contest.” os | 


- The contest clerk swears that up to the date of his affidavit—Septem- 


“ ber 24, 1892,—the authority of Campbell to appear for Peacock has 


_ never be rvened. and that he has been recognized as the attorney — 
of record in. said es upon whom ‘notices have been served, 


On consideration of the matter, your office, by letter of December 5, - | 


1892, reinstated said case, and refused the motion for a rehearing filed 


by the defendant, whereupon the defendant prosecutes this appeal, 


assigning as error the reinstatement of Peacock’s contest, and substan- 
tially. that your. oe dnapments of. Mareh 24, 1892, is ag ainst the evl- 
dence. — 
It is a well settled. aie in all judicial tribunals and in this Depart’ 
ment that where.an attorney enters lis appearance in a case he is the 
representative of his client for -all purposes connected with the action. 


8 then pending, and that any and all acts done by him within the scope 


of his authority, and.in the absence of fraud; is binding. upon the 
client. If Peacock in this case: discharged Canppell, as alleged, it 
was his further duty to cause the withdrawal of his appearance in the 
~ local office, and util that. was done any act of his as attorney was 


binding on Peacock. The mere demanding of the return of the power 


of attorney from Campbell personally was an idle ceremony, for the 
. reason that it had been filed in the local office, and. thus became a part 
_ of the records in the case. He therefore could not return it. It is fair _ 
to assume that Peacock. knew this, as I take it, from the fact that he 
appears here as his own. atone. and from his briets that he i is an 
attorney at-law himself. | oe 4s 

But admitting, for the sake of. muna fiat Campbell's appear- 
ance should be construed by its terms to be limited to the trial before 
the local office, there is no explanation as to Cutlip’s authority, or lack 
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of atuthor ity, Eo join In the diamiaadll that can be accepted. ‘His appear. ee 
ance isa general one, The record shows that in addition to simply 
preparing: the appeal, his name appears to a twenty page brief. in 


any event he cannot now be. heard to say that his appearance was a 7 


limited one. He was not required, under the rules, to file a written 


authority for appearance: in 1 the appeal. (Debers vw Campbell: et al., 18 mae 


de Dz, 88.) | wa 
Iti . to be noticed that Peacock does not allege fr and: or aellasion: 
between any persons in this dismissal. He simply says the contest vas _ 
dismissed. without his knowledge; ‘tliat no person was authorized to act 
_as his attorney “since said. spear was taken, and dismiss said contest 


case.” In one of his’ affidavits he: says he called:at Campbell’s office os 
about April 17, 1892, which was the day after the dismissal, to see him — 
~ about it, when Campbell said to him, “Burt, if you had been alittle 


sooner, you would have been $2,000 better off, because he, Campbell, — 


ane thought I was away aud he could not find me, ‘Peacoek, atid he had to — = - 
get what he could out of the claiin; affiant asked Campbell, ‘out of — — 


what claim;’ he answered, ‘out of your claim; I dismissed, your con-— 
test case and got $50 for doing.so, and gave you credit for $25, and | 

gave $15 to Cutlip and $10 to the inan who worked it up.’ Notwith- 
standing this alleged conversation, there is no aa upon any 
other ground than that stated above. 

In view of what has been said as to. the authority of an attorney to - 
act for his client, it seems to me that in a case where the litigant is 
‘seeking redress at the hands of the Department, he should allege and. 
show such fraud and collusion, or such unjustifiable conduct to bis 
prejudice as will warrant the action of the Department in granting him 
relief. By the presentation here the Department is left in the uncer- - 
tain realm of conjecture, and is, apparently, expected to assume fraud 
in the conduct of those who are officers of the Department in the same 
sense that attorneys are officers of the court. These. attorneys were 


duly qualified, presumably, to appear and represent litigants before | 


the tribunal provided by law for the trial of this class of cases; the 
contestant, by his employment of them, held thein out: to the orld as 
his repr eseutatives for that purpose, and he cannot be heard to dispute 
their acts as his attorneys, sunply by alleging that they exceeded their 


- authority, or were. employ ed for a specific pape? in connection ot | 


with the litigation. 
. It would-be a fr uitless undertaking o itl the Department to ry: to 
iF relieve litigants before it ofall the errors, real or imaginary, that they — 

| might conclude their attor neys had been guilty of, and in. the peor 4. 


- of specific charges of fraud it cannot do so. 


The distinction between the case at bar and that of Tees! et atl: 0: 
Inhelder (14 L. D., 373), is clearly definable. In that case it was appa- 
rent that the condate: of the attorney was fraudulent, in that after~ 
having Oyen the first contest, and fee and expenses for eondasting 
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the same having ion paid him, he dismissed. that contest and insti- | 
tuted another for a different person. The fraud here was so apparent — 


’ on the face of the transaction thatthe Department was justified in giv- 


ing the preference right of entry to the first.contestant. The second 


contestant in that case was charged with notice of the pendency of the _ 


first; hence it was fair to assume that there was collusion veuerer him | 
and. the attorney. — | 
I think your office judgment cuinsiatiee Peacock’s case sealds be 

reversed, and that of May 4, 1892, Dee the case,. should stand.. 

{t is so ordered. . i 


. . 


. RAILROAD GRANT—ACT OF JULY 4, 1866. : 
 Hasrines AND Dakora R. BR. Co. v. GRINNELL ET AL. | 


- The ruling of the Supreme Court j in the case of pardea v. Nor thern Pacific R: R. Co. - 
to the effect that lands covered by an entry at the date of the erant are excepted 
_ therefrom, though said. entry is canceled prior to definite location, » is equally: . 
. applicable to the grant made by the act of July 4, 1866. . 


- Secretary Smith to the Commissioner of the. General Land “Office, ae 


Gs, I. HL.) : ae 9, 1894. | BW.) | 


I have poueidered the neal by the Hastin gs and Dakota Railroad 


: company from your office decision of J anuary 6, 1893, holding that said. 


- company has no legal right to the SE. 4, See. 13, T. 115 N,, RB. 31-W., - 
Marshall land district, Minnesota, which appeal is forwarded 1 in accord. 
ance with departmental directions of June 7, de oT anting une com- — 
_pany’s application for certiorari. 

The matter of the company’s right to this land has eecat: times 
before been the subject of decision by this Department and to a proper 
under standing of the matter the following recitation is necessary. — 
On January 19, 1883, one Chas. McClintock applied to make home- . 
stead entry for this land, his application being rejected by the local _ 
officers for conflict with the grant, from which action he appealed. 
_.. -This land is within the primary limits of. the ecnUanys grant, made 

by the act of July 4, 1866 (14 Stat., 87). 

The records show that on. April 15, 1865, one Philip Sian agile : 
homestead entry of this tract which entry was canceled by relinquish- : 
ment on August 4, 1866, subsequent to the date of the act makin g the 
grant to said COMPANY but prior. to the definite location of its road 
dune 26, 1867. 

Your office decision of October: 8, 1883, ‘upon ‘MeClintock’s sane ie 
held that the Jand in question was ‘excepted. from the company’ S grant | 
by the existence of Shaw’s entry at the date of the act making the © 
game, under the authority of the dezision in: the case of White v. 
Hastings and Dakota Railway Company (6 C. L. 0., 54). _ | a 
— . Upon. appeal. by the company from. said decision, the same was. 

. reversed by departmental decision of August 15, 1888 (7 L. D., 207),. 
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vieiain it was held. that the right of. ee company bite its scat - = 
attached to lands that were disembarrassed at the date of the definite — 


location, notwithstanding such lands were reser ved at. the: date of the 
grant. | EE 

It appears, however, that during tie sheng of the case upon — 
MeClintock’s application, the local officers had permitted George D. 
- Grinnell to make homestead entry of the E. 4 of the SE. 4 of said Sec. 13, 
and Calvin N. Perkins to make homestead onary of the W. 4.of the 
SE. 4 of the same section. 

Acta under the decision of the Departinent of ee 15, 1888, 
supra, your office decision of September 15, 1888, held the homestand 
entries of Grinnell and Perkins for caneeliauon: for conflict with the 
rights of the company under its grant, and upon appeal, said decision 


was affirmed by departmental decision of September 13, 1890, with the 


. modification that the entries might be permitted to remain of record: ; 
for the purpose of affording the entrymen an opportunity to secure 


relinquishments from the company under the DuOvaslons of the act of Ss : 7 


June 22, 1874 (18 Stat., 194). 
' During the suspension of said. nities to await ie action of the 
parties in the matter of securing the. company’s relinquishments, : 


to wit, on May 16, 1892, the supreme court of the United States ren- — 


dered a decision in ‘the case of Barden v. Northern Pacific Railroad. 
Company (145 U.S, 535), in which it was held that lands covered by — 
an entry at-the ‘late. of the passage of the. act making the grant, did : 

not. pass to the company, even though such entries were canceled prior 

- to the definite location of the road. : 

By your office letter of October 29, 1892, the aiantion of this 
Department was called to the decision of the court in the Barden case. 

- just referred to, and its probable effect upon the cases of Per kins and 


Grinnell, with a request for instructions respecting further proceedings _ 


by your office in said cases. Said letter was considered in depart- | 
mental communication of November 15, 1892 (15 L. D., 431), wherein it 


~s-was held that lands embraced within a subsisting. homestead entry at— 


the date of the grant of July 4, 1866, are excepted therefrom, although 
said entries may be canceled prior to the definite location of the road, 
and you were directed to apply said decision to the cases in question 
“and, if in your judgment the parties are protected thereunder, you 
will re-adjudicate the case.. In that event, however, due notice should | 
be given the company of its right of appeal as in all other cases made 
: and provided.” 

“Tt appears that the’ company executed relinquishments in favor of 
| 4hase parties, which, although appearing to have. been executed May , 

18, 1892, were not filed in the local oftice witil November Dth, of that 

‘year. : 7 
. Acting under departmental decision of Navember 15, 1992, your office. _ 
_ decision of January 6, 1893, re- adjudicated the cases of said company 
against Grinnell and Bogeae: and held that: the company had no legal 
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hate to the land. and’ that their relinquishments were unnecessary, 
and aided nothing vo the strength. of the claims of Grinnell and Per- 
kins. | | 
From this decision. the company filed its aapeoL Eien your: office. 
refused to receive, aud upon its application, certiorari was granted by .— 
departmental letter of July 7, 1893, as before stated. 7 
_. The sole question for aousidenation raised. in. said appeal i is as to, - 
| whether the decision of the supreme court in the case of Barden v. 
Northern Pacific Railroad company, (supra), has any application to the 
grant made by the act of. July 4,186, under which ae Hasomes and 
Dakota Railroad company alaine. ? 
In departmental communication of November ‘15, 1892, (supra), in. 
considering this question it was said: | 7 ie 


* While the constr uction made in that case is of a differeat grant from that now in 
question, yet both grants are in presenti, aud there is nc material difference in their. 
language in so far as it affects the attachment of-rights thereunder, hence said. deci- 
sion would apply with equal force to the grait under consideration, and in its adjust- 7 


| '- ment said decision should be followed. 


From a careful review of the matter I ‘cone sn the . conclusions | 
‘therein reached. 7 
. In this connection it might be noted that as this company ase exe- 
cuted relinquishments i in favor of these parties, under the act of June 
22, 1874 (supra), 1t can have no tnterest in the present controversy, for 
to admit that the lands pass under the grant, the company’ S interest. 
therein was terminated by its relinquishment. 
. As to the correlative right of selection of other land under the pro- a 

visions of the act of June 22, 1874, it has been repeatedly held by this 
Department that the right i anol selection will not be considered in 
the absence of an application. in due. form made thereunder. 
The company’s appeal is therefore dismissed and the record is here- 
with retur ned for your fur ther action upon the proof submitted by 
innell and Perkins under their SHiTies pele descr ees 


i ZAILROAD LANDS—ACT oF SEPTEMBER 29, 1890. 
‘McILRoy v. TowLE. 


The preferred right to make a homestead entry under section 2 of the forfeiture act 
of September 29, 1890, is dependént upon actual settlement i in Boot} ce exist- 
ing at the date of the passage of said act. 


Persons who at the date of the passage of said act were not in possession of inne 
. opened to entry thereby, or had not settled thereon, secured no able oneo? sec- ° 
tion 3 of said act. | : 


Secretary Sivith to the Commissioner of the Gener al Land 1 Office, October 
Roars ; a 9, 1894, ae os ce L.) 


I have poacidenea the case of William N. 1 ‘Mettroy V. Hugh P. , Towle, 
mupe the eppent of the former from your office decision of May 20, 1893, 


as 218 i "DECISIONS RELATING TO .THE PUBLIC LANDS. 


reversing: the abcinicn of the local officers, dismissing McIlroy’ 8 ‘pro re 


of = test, and holding intact Towle’s homestead entry, No. 8011, for the 
ety le 4 of the NW. 4 and the N. Sof the SW. 4 of Sec. 1, T. 15 8. R. To 


= E., M. D.M., on Francisco land district, California... 


“On. J anuary 26, 1886, Towle filed an poclicanee to make nGnenent: | 


entry of said ian “alleeing settlement-on September 15, 1883, and filed _ 
therewith the affidavits of George W. Towle, Samuel Ockley and. Wm. 
- FB. Burnett; all of which were forwarded by the local officerson Feb- 
ruary 12, 1886, to your office. On August.7, 1886, your office (after  * 


7 notifying the resident attorney of the Southern’ Pacific Railroad Com- 


= pany of the application, and receiving his verbal assurance. that the : 


ee company would make no ovjection to the entry), instructed. the local a <. . 


- officers to permit Towle to make homestead entry of. said. land. And. - 
the: resident, anne of the one, was oe thereof by. your =) 

: 7 office. & | os 
~ Whereupon, on August 24, 1886, “Towle filed a new eoplieniin alleg- Pe 
ing settlement on December ‘15, 1885, and was allowed to make home- 


- stead entry of said land. s 
_ On May 25, 1891, after due notice, Towle made his final sceat before 


a United States Commissioner. William N. Mcllroy appeared and 
filed. a written protest, alleging the following reasons: | 
“1, For the reason that said land is within the limits of the grant of the Southern. 


| Pacitie Railroad Company, and is of the land that passed. to said OMDaRy by opera- | 
tion of said grant. a Rae on 
- 2. That the contestant, William N. Monsay is in the aetna oceupation and pos- _ 


. sae of part. of said land, to wit: the E.4 of the NW. 4 of said Sec. 1, T. 15 S., R. 


. M.D. M., and has been for the past ‘fifteen years; end had, prior to the year 


ee applied i. the said Southern. Pacific Railroad Company for said land, and has ; _ 


at all of said: time occupied the same, with the bona fide intention of purchasing 

the same of said Company whenever they could give title to the same. . 
The tinal proof witnesses were cross-examined, and other testimony ee 

introduced by both parties; and briefs were filed by counsel. | | 
On September 11, 1891, the local officers jointly fecommended that. 


=. Towle’s homestead entry be cancelled as to the E. 4 of the NW..4 of sec- 


| tion 1, and allowed only as to the N. 4 of the SW. 4 of said section ee 3 
owls appealed, and on May 20, 1893, your office Tapered. the deci- 
| ‘gion. of the 0G officers, and directed that Towle’s homestead entry, 7 
. remain intact. = > 2 

‘McIlroy has appealed to this Depar tinent. - | 
The plat of the survey of said township, with subaivisions, was filea | 
. in the.local office on June 27, 1884. : 
- Your office decision calls special attention to. the fact that Towle, da! 
his tinal proof, says: “I was on the land when I settled in August, 


fe —- 1885, at which time I established my actual residence on the land.” 


An examination of all the other testimony shows plainly, that “August”. 
was named by mistake, instead of * December,” 1885, as 3 stated Im 


at e Towle’s homestead affidavit. 
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The claimant's asp ienticns to SO ruch: of the cross examination ‘of the 7 


witness. George. W. Towle, as sought to impeach him upon the assump- 


: tion that in an affidavit. made by him in support of his brother’s home: 


stead application, he had made a statement inconsistent with his testi-. 
~ mony on the stand, were well taken, and they are hereby sustained. 
3 Inspection of the: affidavit reterred 6, which is now before me, shows. & Pe 


. that the statements of: the witness on both occasions are ‘cousistent. . 


_It is proved, and not disputed, that since the 15th day of December, — = 


1885, the entryman, with his wife and four children, have continuously 
resided upon the land; that his. improvements, consisting of a large © 


i“ ‘dwelling house, two ie wire fences, three wells with pumps worked ones 


~ by wind-mills, and an orchard, are worth $2000; and that he has culti-.” - 
- vated to crops every year, abuut twenty-five acres,.and used. ine 4, 
~ remainder of the land for grazing; all in good’faith. a 


— Towle’s final proof is therefore approved for all the land jexoubdat 1 
his homestead entry of August 24,1886; it not appearing that the prot-_ 
estant has shown a better right'to the E. 4 of the NW. 4 on section 1, 
which is all he claimed. 7 

Previous to the year 1872, B.N. Melroy, the father of the sprotestaut 
| aid: George Ww. Towle, a br other of the entryman, were settled upon | 


 - the land which i is now the NW. { of seetion 1, sforasnid. Wie eres or ¥ 
-. a ridge, which ran nearly north: aud south between their settlenients, _ 


oe was eae and respected by both as the dividing line between. them; 
Mcllroy occupying and -using the western slope, and Towle the eastern. 
The protesant lived with his father on the place, until the year.1877,. 


when he went to the town of Gilroy to live with his mother and to wok. , ia! 


_ During the year 1877, R. N. Mellroy and George W. Towle agreed to 
establish and mark their dividing line by building at joint expense, a .~ 


fence along the middle line, as near as they could fix it, runningnorth — 
_ and south between the east half and the west half of said quar ter sec, “8 
tion. The fence was built according to the agreement, each party con- — 


tributing one-half of the expense thereof; and. McIlroy thereafter - | 


claimed and occupied the land west, and Towle the. Jand east of Said. | 


division fence. 
This fact is proved by the becinony: of George W. Towle, who is not. 
discredited; and he is corroborated by the fact that until the initiation 


of this protest, Towle’s exclusive possession of said eastern half, was: 


‘never questioned, by claim, request, notice or objection of any kind; 
and by the further fact that said R. N. MelLIroy, the father, who. auie | 


the agreement for; and built half the fence, and had personal. knowledge . - 


of the ieaneantion! was not called as a witness me contradict or correct 
George W. Towle’s testimony. | 
Upon the-return of the protestant to his father’s dieica in 1878, ie - 
saw the fence, and made uo objection to it. And never afterwards did: 
he occupy, or use, or seek to get possession of the E. 3 of the NW. tof. 
section 1, or "any part thereof. | . DT Res 
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| On September 29, 1890, (the date of thé ai é forfeiting eats lands 
. granted for railroad purposes, 26 Statutes, 496), the protestant, William | 
_ N. Mellroy, was not an actual settler in good faith, on the E. $ of the 
_ NW.4 of Section 1; while the. entryman, Hugh P. Towle, was. Where- 
| fore, Towle had, avd Mellroy had not, a preference right to make home- 
: sien entry of said tract, under the cecouel section of said act. 7 
‘So also, under the third section of said act, Mellroy, who, at the time — 
of its passage, was not in possession of, and had not settled upon said > 
tract, acquired no rights i in respect ther eof. ‘ _ 
- Your office decision iS hereby: affirmed. 


| PRACTICE— NOLICE-SERVICE BY PUBLICATION. 


HILTON v. Kormpcxce: 


OA slight e error in the spelling of. claimant’s name, oceurring in the service ‘of notice, 
will not defeat said: service, where the rule of idem. sonans is. applicable. | 


In making service of notice by publication it is not material who deposits the regis- 
tered letter in the post- office, 80 that 1 in fact such letter is sent as required by 
rule 14, of Practica 


An error in the description of hie land, oceurring in the mee of posting, is not 
material, where it is eprerou that the posers was only’ made on the a in. 
question. } : 


Secretary Gnaith to the Commissioner of the General Land Office, October 
(J. 1. H.) aaa 7 ft 9, 4894. | fa (G. ©. B.) 


On ee 1887, Carl Koepcke foade qnbee saleues aatiy for the 
NE. 4 of Sec. 33, T. 101 N., BR. 68 W.. , Chamberlain, South Dakota. 

On February 16, 1892, George J. Hilton filed his affidavit of contest 
against the entry, alleging’ that claimant | ? 


‘wholly failed. to plant or cause to be planted any trees or cuttings on said land in 


_ the year 1891, and has up to this date failed and neglected to plant or canse to be 


: planted to trees, seeds, or cuttings any part of said iand, except five acres in the 
year 1890; and has failed to cultivate or cause to be cultivated any pete of said land 
since the year 1890. | | a 

Notice was issued, and nese set for April 6, 1892. ? | 

Application for service of notice by publication, duly sapootedt a ; 
affidavit, was filed April 6, 1892, the same was allowed, and new notice — 
was issued, fixing May 26, 1892, for the hearing, at which time con- — 
testant appeared, with his Rae and claimant’s attorneys appeared 


_ ‘specially and filed. a motion to dismiss the contest for want of proper 


service. The motion was overruled by the receiver, and testiinony was. 
taken before that. officer, claimant’s attorney participating therein by 
— cross-examining contestant’s witnesses,-and introducing testimony to — 
support theclaim. The receiver decided (May 28, 1892,) that the entry- 
man had not complied with the law, either in letter or spirit; that the 

- service was sufficient, and accrue cee ee that the entry be . 


rae canceled. 
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| ‘The register devided (June 22, 1892,) that the contest should be dis- oe 
missed for want of jurisdiction, because: — - 
aL There is no proof that a copy of the notice was posted on the jade P 
2, That the registered letter containing the notice was not sent to 
- claimant’s known post-office address. — | 

3. That the notice was Bow served on the defendant in his own proper . 
-name. | 

Appeals were came filed fon died disagreeing opinions, and 
your office, on January 11, 1893, sustained the action of the receiver as 
_ to the validity of the service ‘annd failure on claimant’s part to comply | 
with the timber- eulture es aud accordingly held the puEY zor can-. 
~-cellation. 
- .The issue in this c case is one of e furisdiction: It is not claimed on the | 
part of appellant that the evidence taken at the hearing does. not sub- 


stantially prove the allegations set out in the contest affidavit; butit — 


isinsisted. that there was no legal service, and that the decision appealed 
from deprives the entryman of his rights: without due process of law... 

The affidavit in support of the motion for service by publication has | 
been examitied, and the showing therein made is sufficient. 


Appellant fusiste that, Since the affidavit disclosed the ‘address: of + 


the defendant to be Milwaukee, Wisconsin, he was entitled to personal _ 
service. The affidavit does not state that Milwaukee was the address | 
of defendant, but that e 


affiant was informed that said ‘Kopcke lived at 1728 Brown street, Milwauk ee, ‘last 
fall; that the notice of contest in this cause was mailed to a vesident of that. place mS 
for service, but was returned with a letter stating that said Kopc ke does not live 
there, nor did any one in that neighborhood know an ything of him; that since said 
notice was returned affiant has made sna, for said Kopceke, but haa been unable 
: to find any trace of him. 7 | , 
Wher efore, he asked service ‘by publication be. | 
Tf, as alleged, the defendant’s address had in fact been given as Mil- 
. waukee, Wisconsin, then personal service was not requir ed, and publi- 
cation was authorized, because in that case it would be aideit that he - 
was not a resident in the State or Territory where the land is situated, 
and the allegation as to due diligence to get.service was not required. 
Jones v. De Haan, 11 L. D., 261. © | 
It appears that publication was inade for the required time, but 


' appellant contends that claimant’s name was not properly spelled ; 


that it was printed “ Carl Kopeke,” when the proper spelling is “Carl - 
-Koepeke. ” By an examination of the receiver's receipt, it appears 
that he accepted the same in a spelling still different, being | “ Carl 
Koepecke. ” Itis manifest that this obj ecu is too technical to receive. 


- serious consideration. | 
It is insisted, again, that the Spiced letter. to the élaimant con- = 


_ taining the copy of the notice of contest was misdirected. Contestant’s. — 


affidavit states that, on April 18, 1892 (more than a month before the 
nae he deposited in the post office at Oye South pera ‘So . 
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oe of. the ‘notice’ of: éontest, tae essed: to: Carl Kopeke, at. 1728 Brow 


street, M ilwaukee, Wisconsin, the last known address of claimant, and a 


prepaid the postage aud registry fee; that ae necespe ee the. letter 18 
_ hereto attached.” | i | ; 
An examination of the eta asteoe receipt for the letter slows that 


- -the same. was received on the date sworn to by contestant, but the 


postmaster’s. receipt. shows the letter to have been received. fon John — 
‘Hilton, in place of George J. Hilton, and it further Shows he same to 
have been addressed to “ ‘Caryl Kopeke.” ‘ime | 

-It makes no ‘difference who deposits the ‘epintered letter in the post 
office; the mater ial thing required by Practice Rule. 14 is that “a copy. 
of the notice shall be mailed by ree istered | letter to. the last known 
address. of each’ person to be notified thirty days before date of hearing.” 
‘There can beno doubt that this was done; attorneys for. contestant refer 


to an affidavit on file from John Hilton, showing that this letter was a 
| mailed. ‘This affidavit can not be found, but it makes little differ ence, 
$0. long as. the proof is satisfactory that the ‘letter containing the — 


' notice was in fact sent. Nor. does the postmaster’s receipt containing o 


 -yeta different. spelling of claimants name make any difference; it was | ; 
near enough. to the correct: spelling, and, under the doctrine of adem nae 
- ‘gonans, it must be held sufficient. : 


Moreover, the notice appears to have served tte purpose, for two 


_ weeks before the hearing claimant appointed an attorney “for the 7 
purpose of defending my claim to said land (describing: it) against: the - 


— contest of George J. Hilton, and authorize my said attorney to do - 


everything necessary to bée'done to maititain my rights.” 
‘Finally, it is said that there is no sufficient proof that a copy of. the se 


notice was posted in a conspicuous place on the land, | es 
In making affidavit of such. posting, contestaut says that on April - 


| 19, L892 , he ee on @ conspicuous place on the land involved in _ 
this Ga ee tales a copy,” etc. But in describin g the land he inadver- 


tently wrote Sec. 30, instead of See. 33, the true one, the. rest of. the 
description being sovtenr. Accompanying the’ affidavit, and as exhibit 
thereto, was a copy..¢ of the notice sent to the claimant, which correctly 
described the land. | 

—Itis amply shown that. a copy of the notice was, in. “fact er on’ 
the land for the requisite time, and this met the requir ement. Actual 
notice was obtained, and. pnoae: thereof sufficiently given; jurisdiction 
thus being obtained. and the: evidence ‘showing that. claimant. had. 
Tailed to comply with the law, the entry should. be canceled. | 
— Itis so ordered, and the decision appeaied from is affirmed. 
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SOLDIERS’ APDITIONAL MOMESTEAD—TRAN SFER. 


CHARLES D., ‘Onuges. 


One who admits the ‘‘tr ansfer of his right for a. valuable consideration” can not be . 
allowed. to make a soldier’s additional homestead euty. ir his own person. 


Seorétary “Smith to the Commissioner of the General Land Offee, October 
(J. 1. H) : : a iG 1694," 2 CW. .M.) 


On December 7 7, 1892, Charles D. Cruge s applied to maké additional = 
soldier’s homestead entry of the N. dof the NW. 4 of section 13, town- 
ship 22 §., Range 63 W., of the land district of Pueblo, Colorado. 

On -the same day the application: was transmitted to your office 
where it was held that the applicant, having admitted. the “transfer 
of bis-right for a valuable cousideration,” can uot now be allowed “to. 

make additional entry in his own person.” an 

The applicant, Crugg's, has. brought the matter, on Sappeat to this a 
Department, and alleges as error, Sap eeanllyy that the decision of | 
your office is contr ary to the law of the case. — 

T- concur ‘in the conclusions of the Aeciion appealed from, which 
contains au exhaustive statement of the Teasons EDOESIOR,. | and the 
pane is, therefore, affirmed. | 


SWAMP LANDS—FIELD nore OF SURVEY. 


STA ATE. OF MICHIGAN . POWER’S Harps. 


‘Ifthe field spies of the original survey, made prior to the swamp land grant, fail t to 
disclose the real character of land, ‘anda resurvey, made after said grant, and 
with reference thereto, shows said land to be in fact swamp, the State, relying 

on the government survey, Is entitled to file its supplemental, list, with assur: . | 
ance of approval. 7 | 

-. The act of March 3, 1857, confirmed selserioe of swamp aud overflowed lands there- 

- tofore made and reported tothe General Land Office SO far as the same. were | 

‘vacant and unappropri iated. , | 


Secretary Smith to the Commissioner of the. General Land Ofte, October 
(J. 1, H) | eS 9, 1884, eer’ e (G. C. RB.) 


The State of Michigasi, by. its omer: oases: ree and Gray, 
of this city, has appealed from your office decision of April 22, 1893 hold-_ 
ing for cancellation its claim. to the SW. 4 of the SE. 4 4, Sec. 26, and the 
_N. 4 of. the NE. 4, Sec. 35, T. 36 N., R. 2 B. a Grayling, Michigan, under. 
the swamp land grant of September 28, 1850 (9 Stat. , 519). 

The lands above described were embraced in supplemental list **D” 
_of swamp land selections, which upon examination appears to have — 
been filed in your office February 24, 1857. | 

It appears that the original surveys in Michigan were font defect. - 
ive in many of the townships, and new surveys were ordered. Prior 
to the second surveys, swamp land selections were made from the field | 
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notes of the first surveys, and after the re- surveys. were made, and | 
from the plats thereof different selections of swamp lands in the same hae 


townships were reported. | 


Prior.to the reception of the selections ae the re-sur veys, your 


office, in many instances, had approved and patented to the State the. 


. selections made under the old or defective sur veys. | | 
It is manifest that new selections could not be admitted i in the same | 
7 townships when selections were made, approved. and Pee for the | 


| ‘same lands under the old surveys. 


Michigan is one of the States which. elected to take ne field antes: : 
of the government survey as the basis upon which to make its swamp _ 


land selections, and in the appeal of the State from your said office 


_ decision, it is alleged that these fields notes show the land in contro-— 
versy to ‘66 swamp land.. If that be true, the lands should. be certified | 
to the State, unless the same were ‘embraced Ina former appr oved list — 
under the old surveys. > | 

The mere fact that there were e two lists fon the same e township, one 
made from the old and one from a re- survey, is not a sufficient reason 
for rejecting a selection in.a supplemental list made from the re-survey, 
if in fact the land was of the character contemplate) in the swamp land 
act, and had not been disposed of. 

Said township (36 N., R. 2 E. ) was first. surveyed i in 1841, the survey |. 
being approved March 11, of that year; the second or re-sur vey was 
approved September 23, 1856, The reasons given in your ofice, decision 
for rejecting the selection in said supplemental list ¢T)” are: 

1. Because of certain instructions issued by your. office J une 18,1864, 
to the land office at Detroit, to: the effect that your office could not 
recognize two lists of swamp lands, for the same townships, made from 
different: and conflicting auryeye and pene: acted ne one, the other 
must necessarily be ignored. 

2. The State has presented no other evideriee 1 in ne of its alain: | 

Admitting that selections from the township were made and approved 


7 under the old surveys, such. action on the part of the State did not 


debar it from making supplemental selections from that township, if 
_ the first selections did not embrace all the ce lands which passed | 
under the act. : : ; 
Again, if the» field siete of the he or impertee survey failed to dis- 

— close the real nature of the land, and the more perfect re- survey, made 
after the passage of the swamp land act and with reference thereto, — 
- shows the land to be in fact swamp, the State, relying on the govern- 
ment Surveys is. entitled to file its pUEE ee list, with assurances of 
approval. eZ é, 

. The act. of March 2 1857 (11 Stat., 251), confirmed. to the several : 
. states the [selections of} swamp and overflowed lands, — | 


Heretofore made and reported to: the Commissioner of the General Land Office, s so. 
_ far as the same shall remain vacant and unappropriated, and not interfered with by - | 
an actual settlement under any existing law of the United States. rs de | 
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 Belip: No. K: 25, was on | February 24, 1876, Tested. to ‘Phoinpson Smith au 7 


: ae "for the 8.4 of SW. dof Sec: 25; the SE.4 of Sec, 26; the N.dof NE.fof 


poe hg Bee 85, and the N.4.of Nw. dof Bee. 36, in said ‘township, under a 


| : decree render ed December, 16, 1873, by the supreme ‘court of the United _ on ; 
_* States for the claim of the Heike of Thomas Power, decéased, orhis legal 
a representatives,. ‘and in the devision appealed from your office suspended =. >. 


aes ~ the same for conflict with “an appar ent claim of the State of. Michigan 
nF Bs under, the swamp land grant,” ete. > 


..- This. conflict relates to.the SW. 4 of the SE. 4 tof ‘anid Sec. 26, and _ ee 
| the N.-$ of the NE. 1 of Said Sec. 35, which. ener are embraced: both in, : 


~ the scrip: location aa the State’s Beeson under the swamp land grant. - i ~ 
If the land passed to the State under the. grant, ‘it: will necessarily Pea ae 


" xesult in, the cancellation of SO m ach of the oS location, as is in con: a 


Le : flict therewith. 


oo Phe case is Horewitll returned; with directions ‘thats an. i axibtaindtion:: git 
adidas © of the. records” of your office: may be. ‘made. ae the: State’s- ‘Selection ee 


was made. prior to Mar¢h .3, 1857,-and if, at. that’ ‘time, the land was 
| vacant and ‘unappropriated, and not. interfered with by an actual set-.. - ae 
-tlement. under existing law, the selection is confirmed. If the selection Paras 
owas. made and. filed ‘subsequent to that date, and. iti still appears. from ae “re 





oo the: field notes of your office that the land is of. the character contem- 


_ plated i in the swainp land. act, and that. the same. has not been finally oe = 
~ disposed | of, it. belongs: to. the State. ‘Tf upon examination it should = = 





: pe : appear. fr om your: records, in’ either. case, that the land belongs to. the. : oo 
os * State, you will call upon the scrip claimant to show cause why his locas 
we a. tion should. not-be canceled for conflict. with: the prior ‘claim of the State. ee 


ee The decision appealed f from i is modified. ee, Pie oe 





“RAILROAD GRANT—CONFLICTING § SETTLEMENT CLAIM. 
_Norriern Pacrero: R R. Co. 0. _ CHASE. | 


The eeatin of 4 a isoniption’ fling without final: prone and payment will not Ss 
alone be. accepted : ‘as proof.of abandonment of. the settlement claim at such: 

- timé;se.as to relieve a yailroad grant therefrom. 
ue The residence upon, occupancy and cultivation. of a tract at the date of a - pailroad. 


_ grant, by a qualified. pre-emptor, Be oe the land covered piseaaes from mae fie 


pOperenon of said grant. 


; * Booretar, y Smith to t the Commissioner of the Gonier ail Land d Ofte, October : 


LB se aaa OTS ES Beg, OY Se 


- ‘The land anvoleed. in 1 this: appeal | are. lots 5 and 6 of. - Sec, 3. To Ne 


es “RB. 1B, Vancouver, Washington, land district, and: is aithin, the or ae 
2 mary limits. of: the. grant to the Northern Pacific Railroad. Company oe any 
ander joint resolution of May 31, 1870 (16 Stat., , 878), as indicated by 
“map of general route filed ‘Angus “13, 1870, and & aS, fixed Lby map of 2 ea 





= - aha location filed Beptember.2 a 1882, 
a _180L—vou 19— 18. — 
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. Tt. ‘appears that Erwin: H Chase filed: his pre emption declaratory 

- statement for. said tract October. 16, 1886, and made final. proof and 
cash entry of the sane ie August: 19, 1887 , without: t objection o on the erpeat ane 
. of any one. oo 2 


~ Your. ‘office, by letter of. March’ 23, 1893, ‘Bonaidersa. ‘the: ‘inatter, Otay 


2 a * itiowe! instigation or. suggestion it is not. aliowh, :: It is’ stated in “gaids 


for said land. December 16, 1868, (offered series); that he also: filed. 
ao another declar atory statement for the same land: J uly 25) 187 0, upon. 
: is a : which he made éash entry April: 21, A871. Tt seems ‘that this s entry was a 
~-eanceled December ae 1872, - ee ee ee ee 
7 because of his failure. to ‘make. proof. and pay for. the faad’ swith one. year. fiom a 
yeas Saaite of settlement alleged i in his original. declaratory: statement, it. being held that oe 
e » the. adverse’ right of the railroad company. had attached to. the. land. after. the ‘expira- ae 
os tion of | the © pentod for: making g pro! and. Payment and that: the second. filing. g. Was. 
poe - Hegal.. eee ) : Mae hn ee a ee ty 
7 “Iti is, stated i in n your ‘fala: offiee letter thet - oe ae — aera 
4 “Miller's pre-emption, proof : shows that. he was folly’ qualified:t to enter lands auger 


. the pre- emption laws; ‘that. he had resided. upon, cultivated and Sater cd: the land Bs 
from December 15, 1868 to the date of said proof, April 21, 1871:.. a oe 
“It was therefore decided that the land, being actually. oveupied i ee 
~ qualified pre- emption entryman. at the date of. the avant, was: as excepted 
from: its operation, and held Chase’s entry intact. poe . 
’ Your said office decision was based on the. theory: of the. ‘continued iS 
“occupancy by the pre: emptor, : and. that the. railroad company would 
not be heard to plead against. a settler: that he had. not. performed. his. 
~ obligations: to: the. government, following the. doctrine: announced. in: 
- Schetka v. Northern Pacific Railroad Oo. eT L. Dy 418)y 2 and 1 others on. Z 
that line: 9208s Boe 
Tam anabié: howaves, OF ace any rae wherever of - Miller's ro 
continued | residence. and: cultivation. of the land. during. the ‘period _ 
mentioned. . His ‘final proof i is. eonfined solely. to his acts from and after 








_ the proof. or. any: allegation. by: Chase. 


Miller's. settlement? At the date of the ‘grant—May 31, 1870, the, 





ae * proof and payment should have been. made within. one. year from ‘date: 
| i of. settlement, to wit: December 15, 1869. This filing: never. ripened | 


~Jetter that one Frederick Miller filed pre- -emption declaratory statement. : 


an uly. 25, 1870, the date. of his second filing ge. His ‘presence or. absence 
from ‘the land. prior to that: date is noti in any wise Sug gested, either by 


- This being the fact, what is: the ‘status of ae land 1 in. reference - oo 


. pre-emption filing had expired. It having been made on: offer ed land,.-. 


“into an ieauahes Neither was it tol canceled. The mere fact that o 


i ghandoament: of his’ ‘daim (Allen vd _ Northerti: Patific Railroad: O05 éx 
ils D, 520).- “By reason of the fact: that. Miller made. Bi second. filing and 
entry. thereunder, it might. be fair to assume that he did not abandon’ 
the Jana ; but iL do not. ‘think ine the. absence of any. y showing « on thie 
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aik tie Department would be jnstified in ‘declaring that he left the | 
| pr emises, 
It seems to me that undér the Paine in the case of iniensen OF Cen- a 
tral Pacific Railroad Co. (3 L. D., 271), and those cited above, a hear- | 
ing should be ordered for the purpose of ascertaining whether or not 
Miller did ‘reside upon, cultivate, and improve the tract at the date of — 
the grant, and if this can be shown, the land snout be BORON NOE from 


_ the. grant. 


Without - discussing ‘the legal effect of Miller’s Seana fine and, 
admitting for the sake of argument that it was properly received, it is 
only necessary to say that this of itself would.not except it from the 
grant. His filing was made after the passage of the joint resolution, 

and before the definite location of the road the entry had been can- | 
‘celed.. The land was therefore free from this a ot _ time when : 
the grant became effective. . : 
Your said office judgment is therefore modified, and you will order a 

: hearing as herein ' directed, 3 | 


RAILROAD GRANT--SCRIP LOCATION—ESTOPPEL. 
FLOOD ET AL. v. NoRTHERN Pactiric R.. RB. Co. 


The inadvertent notation of a scrip location will not except the land covered thereby | 

| from the operation of a railroad grant that takes effect bDEtoF to the discovery of 
the error. | | 

‘Where a railroad conipany- makes an indemnity selection in. lieu of land apparently 
-excepted from the grant, and, in consequence of such action, the basis. of said . 
selection is subsequently entered under the homestead law, the company is — 
estopped from claiming the land so entered: even Mnongh it was not in a 


excepted from the grant. 
‘The company in such case may relinquish the tracts so skiers ‘ndes the act of J une 


22, 1874, and select other lands in lieu thereof. - 


Secret Yy Smith to the Commissioner of the General Land Office, October 
(J. 1. BL) ae a? 97 1894, | _ _ (BF. B.) 


I have. considered the case of John: Flood and John T. Salmon v, 
; ‘Northen Pacific Railroad Company, involving the NW. 4 and'the E. 4 a 
of the SW. 4, See. 11, T. 51 N., , R14 W., Duluth land distr ict, State of — 
‘Minnesota, on appeal by Flood and Salmon from your aeeision of Jan-— 
_ vary 25, 1892, holding their entries for cancellation a conflict with the 

grant for said company. : 

| These tracts are within the primary limits of the sant made by the 

--aet of July 2,1864 (13 Stat., 365), and the resolution of May 31, 1870 
(16 Stat. , 378), to aid in the poem cod of the Northern Pacific ‘Rail- | 

road, as aiown by the map of definite location filed July 6, 1882. At 

this date the lands in question were, as far as shown by the records of 

your office, mes from adverse claim. Pre-emption mgs had been miat© 
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we chenerons in 187 0 aa 1871, but had long since expired at the date of the i 
. definite location of the road: 


_. From a transcript of the records of fie jocal office, it appears that, 
at the date of the definite location of the road, the records of that 
office showed these lands to be covered by surveyor general’s scrip No. _ 

179 D,179 E., and 179 F., located on March 10, 1875, the locations | 

being iapibered 132, 138, and 134, As to such locations. your decision 
states as follows: 


These alleged locations were not reported te this office in the returns for thé 
month in which they purport to have been made, and the first information received 
here respecting them. was that contained i in your office letter of May 10, 1889, writen 
in response to an inquiry from this office, dated May 6,1889. 

The register and réceiver’s certificates numbered 132, 183, and 134, on file in this 
. office, relate to locations of scrip of ‘the same class as that referred to above, num- 
bered 186 B., 186 C., and 186 D., made May 17, 1873, covering the W.4 of the SW.4, | 
Sec. 4, W.4 SE, ¢and 8.4 NE. i, See. 5, T. 63 QN,, R. 3. » 4th 2D: m, gupon which patents _ 
were issued February 10, 1874. . . 

The scrip numbered 179: D. , 179 E. , and 179 F, ieeaea in the name of W. J SisOn, 


is on file in this office, having ‘a6 located September 3, 1873, by David J. Wedge, . 


legal representative of the scripee, on the 8.4 NE, 4, aa E.4 NW. 4, Sec. 6, and 8.4 
NW. 4, Sec. 10, 7.52 N.,R.16 W.,4 p.m, The certificates relating to these locations | 
are numbered 197, 198, and 199, and patents issued on them February 10, 1874. | 

It is therefore apparent ‘that, if such locations were actually tendered, - 
they were soon thereafter and before the regular monthly return by | 
_ the local officers Sareea and afterwards Ua as shown 1 in your 


— . decision. 


The notation upon the 1a office necoras was therefore a mere saad: | 
vertence, and, as held in the case of McAndrew v. Chicago, Milwaukee 
and St. Paul Railway Company (5 L. D., 202), did not constitute an 
‘appropriation or reservation of the Iand so as to except it from a rail-— 
road grant attaching prior to the discovery of. the error. ) 


It must be admitted, therefore, that the land was of the character a 


| contemplated by the grant, but-it is urged that the subsequent action — 
- on the part of the company was in effect a relinquishment of its right — 


to the land, and, as the appellants were misled -by such action, the com- - 


pany is estopped from now asserting an adverse right .as against the 
claimed rights of such parties. 

The action of the company.consisted in its selection on October 15, 
1883, of other lands in lieu of those involved, which selection is still of 
second: uncanceled. Such selection was made within the second indem- 
nity belt, together with other selections made at the same time, in.all — 
ageregating 24,264.25 acres of land. | 

On June 24, 1889, John Flood was permitted to make homestead entry — 
No. 4438, for the W. 4 of the NW. 4 of Sec. 11, and on July 1st follow- 


. ing, John T, Salmon made homestead entry No. 4448 for the E. 4 of the 


NW. 4 and the E. 4 of the SW. 4, same section. Both parties made 


commutation proot and payment on J uly 7, 1890, and cash entriesNos, 


10, 990 and. 10, 991 issued. thereon. 
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“The company believing that it could not: acquire title to the land in > 


- question by reason of the alleged ‘locations appearing of record at the - 


date of definite location, satistied their grant to this extent by making 
selection of other lands in lieu thereof, which selections are now pend- - 
ing in your office for approval. It is evident that the entrymen Flood 
and Salmon, in makiug entries of their respective tracts, were misled 
by the aetion of the company disclaiming all interest and title to the | 
- tract in controversy by the selection of other lands in lieu thereof. 


They evidently acted upon the implied acknowledgment of the com- _ | 


pany that the lands were excepted from the opecation of its grant, and 

having made final proof and payment upon said entries, the company 

should now be estopped from clainting the land as against them. 
It is immaterial whether said locations, appearing of record at date 


les SOE definite location, were sufficient to except these lands from the oper-  _ * 


ation of the grant ornot. It is sufficient that all parties acted upon this. 
belief, and the company will not now be heard to insist that the lands 
were not excepted. So far as the rights of the parties are concerned, 
‘it will be considered as if the locations constituted a sufficient ca to 
except the lands from the operation of the grant. _ | : 
The company may be, however, permitted to file a rlindiisnmeatity of | 

the tracts under the act of June 22, 1874 (18 Stat., 194), and to select | - 
other lands in lien thereof under the provisions of said act. Ifthe com- | 
pany so elect, within ninety days from notice of said decision, you will 
accept said reling uishment, and approve its selection of lieu lands, if- 
-otherwisé valid, and cancel its pending indemnity selection. Ifthe com- 
pany refuses to make such selection, you will consider the respective 
entries of J ohn Flood and John T. Salmon, witha view to the patenting 
of the same. | | : | 

_ the decision of your office j is rey dracd: 


RAI LROAD GRANT —s ETTLEM EN T CLA IM. 
-Nonramen Pacrrie R. ‘A. Co, v. BENZ ET AL. 


‘The possession saat occupancy of a tract by.a aanittied settler, at definite ipéation of 


a railroad grant, serve to except the land covered thereby from the operation of 


the grant, even though the settler at such time paippored the Jand belonged to the | 
os railroad com peny: , ; 


| Secretary y Smith to the, Commissioner oe the General Land Office, October 
(J. I. Ha) | 9, 1894. : (W. FF. M.)- 


This controversy fa clees the N. $ of the NW. tof section aie town- 


~ ship 3 S., range 5 E., of the land district of. Bozeman: Montana. The 


“map of definite location of the line of the Northern Pacific Railroad Com-. 
pany, filed July 6, 1882, discloses that the land is within the limits of 
the grant to that company, and it is also covered ad the statutory with 
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oe | drawal which took effect February a, 1872. Te is: ease embraced in list : - “ 


No. 7, of the company, of date the 20th J uly, 1885. . 
On May 21, 1886, Andrew Benz offered his declaratory. statement for : 
the land, which was rejected for conflict. with the grant, and for the fur- 


ther reason that he had exhausted his vi ight of pre- emption. On May 24, 


1886, he applied to make a desert land entry for the same land and: this 
was also rejected for the reason that a similar a) by Charles E. Hoy 
stood of record. 

A hearing having been held, pursuant to an order from your office, 
“for the purpose of accatainite the status of the land February 21, 
1872,.and July 6, 1882,” your. office, by decision of February 1, 1889, 


- held.that, the tre ract was excepted from the withdrawal by a valid sub- 


; sisting pre- emption claim at the date thereof, and. oe the grant upon 
~ definite location by the occupation and claim of Hoy. — | Le, 
~The case came to this: Department. on. appeal by the company, aid 
on August 11, 1891, a decision was rendered from which » ‘the follow- — 
in g material suisotaph iS quoted: | | a , 
The: present contest is between the railroad, company. on one ‘part, and Hoy ada | 
Benz on the other. If it can be made to s appear : affirmatively, by good and sufficient 
testimony, that either of these parties, Hoy or Benz, was in possession of said land 
July 6, 1882, when the line of the road opposite thereto was definitely fixed, and, at 
the same time, had the right to perfect, title to the same under the pre- emption or 
homestead laws, such possession excepted the land from the: erant to the railroad. 





- company and reduced the contest to one between Hoy and Benz; or, rather, toone . - 


between Hoy and the legal sebTescnuauiye eS s of Benz, ‘he having died since op heas, : 
bis appeal. | | a | 

% The decision of your office was niodned | in 1 accordance with the fore- _ 
_ goin g views, the. decree being as follows: ~ 


_ The cause is hereby remanded, and your office will order a hearing, deractine the 
local officers to give due notice of the time and place of trial to all the parties in 
“ interest. When the testimony i is taken and. the local officers have submitted t their — 

Teport, you will re- adjudicate the ease... Li. & k., No, 224, p. 293, 7 
A hearing was accordingly had upon the issues thus directed. on 
October 26, 1891, and the register and receiver recommended the rejec- 7 
tion of che, claims of Hoy and Benz. See Oe ee 

On appeal to your office it was held that Hoy? S possession and occu- 
pation were such, on July 6, 1882, as to except the land from the opera- 
tion of the aes and that his Feo entry, being the first nee one, 
should be permitted to stand. 

From this decision both the company and fie legal representatives: 
of Benz have prosecuted oe to this Peleus 

The errors assigned are: , 

1. In holding that the use of the land by Hoy for pasturage was such 
an poopy of it as to except it from the grant. | 


. In not holding that whatever possession or claim Hoy inade to the on 


| land on July 6, 1882, was under the agreement elicited by him from the 
| mPa to sell to him when the land was opened for sale. : 
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S fae to have held. that: meré @ possession nwithout: setilement d dices not. a 


oe  Ronutibate: occupancy and. that, the party must under the decisions eer : 


ne the Department. show. actual settlement: on the land.” pe, 
/ 4. In-holding: that mere. occupancy without. filing « or. entry: at the ee 
es dats of. definite location is sufficient to except land from the grant. eee 
~All the propusitions of law thus urged have been settled adversely’ to aa 


2 ene: contention of the appellants. Northern Pacific. R. R. Co. wv." as 


ee - McCrimmon, 12 Le Di 5545, Northern Pacific R. R Co; v. Plumb, 16 Ly” 

- au ‘Dd, 805. Td. a. “Patterson, id. 5 pz 343; Id. v. ‘Kranich et al, 47 L. D. 40. 

Poe Sle. ‘undisputed facts ‘of the case. are: that Hoy took possession of the: ° 
ate land. in the spring of 1881, and. within a year had fenced the entire tract | 


a and. svas using it for pasturage.. It is shown that at this time and for ~ 
a several. years. thereafter he: ‘thought. the land ‘belonged to the. company, 0) 
a . and had. had some correspondence with the coinpany. looking g to its pur- e oS 
7 chase when it should be offered for sale. His. occupation inthe manner’. 
indicated | continued: until 1886, when he made application to enter the- o Phage 
oo land-under the desert. land laws: This. was the first legal entry offered mee 
“to be made. | tis, shown, also, ‘that-on J uly 6, » 1882, Heyy was a COME oR 


: : petent, entr yman ‘under the homestead. laws. 





ae Be of record, and. asserts’ u0. claim arising under the. settlement laws. Ve 
Under the rulings of the: Department contained i inthe decisions here: - - fe 


: a eofors cited, itis clear that the land in. controversy was, ‘excepted. from: oe 
So the 4 grant: by: the. claim of. Hoy,. and since he was ‘the first legal: pater 
a. cant: t to enter, ‘the decision of your. office. will stand affirmed. “foe 


_ DESERT LAND ‘CON TEST— “ACE OF MARCH 8 3, , 1801. 


Pox: ey _Kinespury. 





os th right of: ail “eubry ‘yan under tne ‘desott lind act of. 1877, aie isin: , défantt tere: Pe 


The testimony discloses no ri ight i in. Benz ee ‘We hadi no nofiting 


under, to. take advantage of the. additional time granted’ by the amendatory act). °.. e 
of Mareh 3, 1891, cannot be recognized, if his intention to take such action. is not eee 


formally asserted prior to the intervention of: adverse. tights. De tebe 


: Secretary Smith to the Commissioner of the Gener al Lond Office, ‘GotoBer : . 3 


Lea TB) een, ao: 1894. ui a Ws F. M. 


“On December. I, “1888, John. 7. Kingsbaty ee decor laud entry of. ‘ 


ae the W. 4 and. the N W. +t of the NW. 4 4, (fractional). of section 2; township 
--. ON: range 23 K., of the land district of Walla Walla, Washington. — 


“On January: 23, 1892, Cyrus. 6. Poyntz filed .an’ atidavit of contest 


ae charging | failure by the entryman to comply with the law. ae 
At the: hearing it. was admitted that; reclaination bad not. peek: accom: ae a 





oe plished 1 within, ‘the three years. allowed . by. the statute, but. the regis- a 
oo ter ands. receiver found that. Kingsbury had until December. 1, 1892, oe ee 
andor the \pnendaiony? act io March. 3, 1891, within 1 which « “to. > show that ie Ee 





: ps he has complica with said law. as to -expenditur @, reclamation a and cut a 
oe - tivation prescribed in section 5 of said act.” 7 oh oe 





a 232 "DECISIONS RELATING TO. ‘THE PUBLIC LANDS. oS a 


On appeal to. your office it was held: that the 





~ -gaid fifth section, however, provides that the expenditure, rédlamation, ate. shalt Neto 
Me be made within three years, and that evidence of the expendittre: made. eaak year,’ tee ee 
2 maust. be filed at the end of the year. This was not done in this case, and under the cee oe 
een ‘proviso of amended section 7, the entry was eer Ssnbject ts to contest and cancella- Bolte A 
a ‘tion. Be 2 Seat ae ee vee : 


_ The case is Now. suliding, on further appeal, in ‘this Departient: 





~The several ‘specifications of error are reducible to. the two me 


aL In holding that the contestee, John T, Kingsbury, was snot ot entitled = 


a ee ie th e full four. years given by the act of March 3,°1891. - 


‘Section. 6 of the act referred to, supra, 26. Statutes, 1095, provides — 





oo - . 2, That the contestee acted upon the advice contarned in a ine 
te from the General Land Office construing the act of March 3, 1891, 





5 4 that this. act shall not affect any valid -rights heretofore accrued under said act. one 
oe “March 8, 1877, but all’ bona fide claims heretofore lawfully initiated 1 may. be. perfected, oes 
were upon dia complian: ce w ith the provisions of said act, in the’same: manner, upon: he: 67 =. 








game terms and conditions, and subject to the same limitations, forfeitures and on 

oe contests as if this act had not been passed ;- or said. claims, at: the. option of the ey 
...- ¢laimant, may be perfected and patented under the provisions of said act, as amended. ee 
by this act, so far'as applicable; and all acts and Parts 0 of acts: in: » conflict with this eee 
aoe act are hereby repealed. 7 2 aes a ee 


This Depar tment has held that an eon gue under the act of March Ae 


2 lation 


In that case, however, it was said, further, that if the entryman 


oe a 1877, in, order. to. avail himself of the DEO VISIONS | of the later so 


ee sw be required’ to file. in the local office a sworn statement. ‘of ine ‘intention. to eh 

ee proceed under said act, showing what has been done by. him in regard to the land, and oe yeh 
“3 that since he determined to take advantage of the act in question, he has complied ae 
ee with the provisions: thereof as far as possible. John w. Herbert, 17 L. D., 398. ie 


| complies with the Jaw and files with his final proof satisfactory evidence of eet tae 
ing complied with the law, with a map showing the character and extent of ‘his. 
os improvements, there being no protest or adverse. claim, his Tnogt will he eect ee 
oe ee as ‘under the act of March 3, 1891. ia oa ee ee 


Applying the rules thus laid down to the. case. at ae ‘it ; will ba: seen a 


— that Kingsbury did not file any sworn statement of his. intention. to 


. proceed. under the act of March 3, 1891, but that, on the contrary,;he =~ 


permitted the. contest of Poyntz to intervene betore- satisfying the | 
demands of the old law, or taking: any. single step. to > Proaped. aide 
— the | new. 


AS indicated by the dedision just’ cited, above, which is, i in $0 , fae as a oe 


yee applicable, ‘followed by the. later case of Forsythe v. “McClurken, | 18 
See! bing Beri: , this. Department. will exercise. great liberality in giving 
effect. to. the: ‘provisions of the: amendatory act in cases where. good a 
ee faith is clearly apparent, and where no intervening adverse claim, by 
i -way of protest or contest, has arisen. On the other hand, however, ee 





; Eg: in strict. harmony with the jurisprudence of this” Department age ie 0s 


ee established by. a line of cases unbroken - in its consistency a and. decom. 
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oe tantiy, ¢ to holds. as Sit is Phebe: now held, that a valid adverse’ claim wilk 
o>. defeat the right of. all entryman inden the desert: land act of March 3, 
<.-. 1877, to take advantage of and proceed under the act of March 3, 
1891, unless his election to do so be seasonably and formally made: ; 
ae known, He will not, in. the face of a contest, be permitted to allow 
his right to. make “proof, under the. earlier act, to lapse before mani- 
eS festing a purpose to avail himself of the additional year of the later act, 


on There appears to. be. no merit in the contention that Kingsbury was 
_. mnisled by a letter from your. office wherein it was undertaken to-give 


a constr uction to. the remedial provisions of the- act of March 3, 1891. 


we That’ letter was written on- J anuary-13, 1892, in answer to one ‘on H. 
ode Snively of date the 10th ‘of December, 1891, just. ten days: after the 


ee * expiration of the. life of. Kingsbury’s entry; and. the following para- | 


: “graph, taken: therefrom, is invoked for his protection: 


You are advised that: if. you: ‘elect to. make proof, under the new law on a vaesen ; 


eras land entry made December 12, 1888, you have until December 12, 1892, within which _ 

oe Lebo" do s0,. but this proof must show the expenditure, reclamation and gultivation pre-_.. 
ee _ seribed : in section 5 of the amendment of March. 3, 1891, to the act of March 3, 1877, 

cueiey the expenditure to have been made for the purpose of reclaiming the land. 


a, This. is a fair: statement of. the attitude that the United States chooses 2 
oto: occupy with respect: to the citizen who is. striving to acquire lands — 


under the desert. land laws as they now exist; but in other eases, where 








. still. another citizen, equally entitled to the considerat on of the govern- 


a 7 ment, asserts an adverse right, the oe as it is written, between ese Cates 
Se ewo, must be exécuted.. : 


The. rights of Kingsbury had been forfeited, aden the old, on no. | 


oe “steps had been taken to perpetuate them. under the new lav, before a. 
oes eee came in with his. contest: i ig a | a 
i: ue ¢ decision of your office i AB, therefore, afirmed. 


RAILROAD, GRANT- -INDEMNITY. SELECTION. 
N oRtHERN ‘Paotrro R. R Co. we LARSON. s 
: ha. indemnits. selection within the second iudemuiy belt i is not wonnicemis where 


- the loss. does not occur subsequent. to the act of le , 1864, and where it can 
be satisfied within’ the first indemnity belt. 


2 . ” Where the company waives the privilege conferred Dy the Briet of May 28, 1883, dis~- 


. pensing with the specification of losses -for which indemnity is sought, and des- 
~ ignates a basis that: pro ves to be invalid, it is not entitled to plese the protection 
tee a of: said order. | 8 ; egy ae ; 
om The substitution of" ‘al aended lish of indemnity sdieotinns: on a specification ee _ 

- losses: different: from. that assigned: at: fir st, niust oy treated as an abandonment 
‘of the first. “a . ~ » we 


oe ye Smith to the Commissioner of the General Land Office, Ociolee’ a 
se Gy I. H.) - a ee 9, 1894. tte (F. Ww. Oj} 


ee oT have coiiaidered ine oneal by the Northen Pacific B. R. Company, 2 
a - from your office decision of April: 27, 1898, sustaining: the e rejection o 
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= said conipany’s indemnity list No. 19, as ‘to the SE. 4 4, Sec. 33, 7. Te 
NR. 48 W., Crookston land district, nese) embraced | in 1 the.” 97 se 
homestead entry of Jacob Larson. oa 

| This tract was included in the limits of the iho ual upon the 
ee difing: of the map showing the line of general route of. said Northern oe 
-.. Pacific Railroad, to wit, on August 13, 1870. , oe 
af adjusted to the map showing tlie line of. definite ovation of ee 
ee road. opposite this land filed November.20, 1871, this tract falls within. ee 

- the second indemnity belt , provision for whieh 3 1S found i in the joints reso- oS 
 oaree ~-Jution of May 31, 1870 (16 Stat. ,378). 5 : 
—. This land is also within the primary limits of the. pans made by: Hee 
ae act of March. 3, 1871. (16 Stat. 588), to aid in the. construction of the oe 
- St. Vincent: Hitension of the St. Paul, Minneapolis and Manitoba Ral 
way, but said company’s claim to this land was denied in your. : sai ido 














: — office decision and said company has failed to appeal therefrom. — a “neo 


ee ~The only question therefore before this Department i is as S to. the Ne rights ee 
ae of the Northern Pacific Railroad company. oo 
On December 19, 1878, Larson was ‘ermittedl by the local officers fe 
ae file pre- émption dsclaratory statement No. 3281 for this land which he’ 
aos, transmuted. to homestead entry No. 4934 on March 16, 1881. oe 
In accordance with published notice he tendered. ‘Broth upon ad 
a -entry on. dé anuary 23, 1885, against the acceptance. of which both. rales: 2 
a - poad. companies, . béfore mentioned. protested, urging prior. appropria-  * 
tion under its grant. Notwithstanding said protests the local officers 
ee accepted Larson’s proof and issued final certificate No. 237 i on nthe kame! 





ae : day upon his homestead entry: 


On June 20, 1885, the Northern Pacific Railroad. company” “filed. oe 
e list No. 19, including this land, which list was, for reasons assi igned buts. 
mot given in. i your opinion, rejected ; from which action. the. company ba 
. appealed. | 3 ee 
} “Referring g to said. list your office decision states i: see ee Ss oe i 
_ In the list (No. 19) filed by the company in 1885, there are 159 ‘Aéeoriptions of fase’? : a 
. selected, embracing 88,799,10 acres; and 164 descriptions of. tracts’ designated Qs oes 
- lost lands, representing 88,987.14 acres. Ten of the descriptions of: lost lands (1'to: a 
10 inclusive) embrace 930,20 acres. disposed of after the date of the: act. J uly: 2, 1864, a ee 





ean | therefore, afford a good basis for the selection of an equal quantity, within the. ae. 


40-miles limits. .The remaining 154 descriptions of lost lands embrace. 88,056,940. 
acres, all of which aré within the primary and indemnity limits of the grant by act a 
of March 3, 1857 (11 Stat., 195), to the State of Minnesota to aid in the construction 
-) .of a branch line railroad ‘‘via St. Cloud and Crow Wing; to the navigable waters ae 
_.. .of the Red River of the-North,” the line of which railroad was. ‘detinitely located: em 
sities December 5, 1857, and the indemnity lands pertaining to it:were ordered withdrawn ca Su 
kp March 25. 1858, Al of said lands were, therefore, disposed of, or in: astate of reser- oe ve : 
- vation, prior to and at the date (July 2, 1864), when the Northern Pacific grant was ee 
made, and do. not afford a basis for the selection oF indemnity, within: the 40-miles oe oo 
Jimits. | . fe ; ee eG oe ed oe 
7 ac am therefore. of the opinion that the said list No. 19, should: have been rejected, - is - 
for the reasons herein stated, and; with the necessary: modification, ‘the decision’ of Pe, 

| the Sa officers Te} jecuing Le same is hereby: affirmed. . i ee ee ee 
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oT may, ‘a perhaps will, be contended fhe ei application to select the ands 
described, in the said list No. 19; was protected by the departmental order of May 28,°: 
(1883. (See Darland v. Northern’ Pacific Railroad compatiy, 12 L. D.,:195), and that. 
- the ¢ company, having designated an unsatisfactory basis, is in no worse plight than 
it would have been had it failed to make any specification of losses. Waiving all 
question as to whether sid order is applicable to lands in the second indemnity (40- 


miles) limits, but not adwitting that it-is, I am of the opinion th at.the company, by 


attempting to make a specification of losses, waived the exemption provided by that 
order, and its claim must stand or fall npen the facts respecting ‘the condition, at 
the date of application, of the lauds | apelin. fur. and the character of the basis . 
- specified. | 


June 16, 1892, the Northern Pacitic alecad company filed in the local. offies a : 
- salinquiehiment or waiver of claim to a number of the tracts, described as:selected In 
list No. 19, embracing 17,281,58 acres, and at: the saine time presented four lists. . 


marked and numbered 19 A, 19 B, 19 C, and 19 D, purporting to be are-arrangement 


of list No. 19, omitting the relinquished tracts, and arranging the lands selected and 7 


the lands lost i in such manner as to show the special ‘basis for each selection “tract 
for tract.” : 

An examination of these SO- called “‘Te- arranged ” lists liscloses the fact that the 
tracts therein described as selected correspond with the selected lands in the origi- . 
nal list No. 19, the lands described as “lost” with the exception of a very few tracts 
(embracing 838, 37 acres) are entirely different frou: the lands eee ified as lost in the — 
original list. 

The company claims the right to file these “ re-arranged” lists without “ waiving 
or abandoning any rights or claims heretofore acquired. by virtue of its selections 
heretofore made.” Had these actnally been ‘‘re-arranged” lists, the claims of the 
company might be a reasonable one; but they are, in fact, new selection lists. ‘The 
bases alleged in 1885 for the indemnity selections are abandoned, except so far as 
relates to the 838.37 acres mentioned ahove, and these tracts are used as bases for 
the selection of other ]ands than those epEeer ing in juxtaposition with a in the 
original list No. 19, i 4 Boon. 

The substitution of these “re-arranged” ” lists for list 19, with relation back to the 


date. of filing said original list, will not be permitted. ‘The filing of these lists will , a 


be treated as a new application to select the lands described therein. 


Lt will be noticed that at the time of Larsoun’s filing no selection had 
been made of this land, the only bar to the allowance of the same 
being the withdrawal for indemnity purposes. | 
- Admitting for this case, that there was authority to mae such with- 
drawal, yet all indemnity withdrawals made on account of this grant 
were reveled ou August 15, 1887, and all lands not embraced i in pene 
ing selections. were OF dered to be restored to entry. 

Prior to this time, the company had sought to select this land but if 
its selections were ineffectual to reserve the land, no subsequent selec- 
| tion could. defeat Larson’s rights In a his eu. mace © 
as before described, — 
 -Itis arged by the. company: first, that its sieauon list oP: June 20, | 
1885, was protected by the med of May 28, 1883, and that the 
re arranged lists filed in 1892 have relation as of the nis the first list 
was. filed, viz., June 20, 1885. . | | 

Even if it bé admitted that the order of May 2 28, 1883, was intended 
to embrace selections within the second emi belt, yet said order | 
| cannot benefit the Roeneey in the consideration of this list. 
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‘The purpose of said. Oia was ; merely to facilitate ‘lie siguiad” 
and to secure the early restoration. of lands not. needed within. the 


, indemnity lists of the grant for said company, by. permitting the com- 


pany to make indemnity. selectious without specifying the lost. lands _ 
depended upon as a basis for such selections, leaving the same to be © 
supplied by your office, but it was not Its ‘purpose to poe ae 


. selections made by the company. 


‘In the case of selections within the ond indemnity pelt, only cer- 


tain losses would support the same, viz., the loss must have occurred a 


- eupeeduens to the passage of the act of. J uly 2, 1864. | 
- This loss could: also be satisfied within the first indemnity belt, but. 


| - where in any State or Territory the full grant could not be satisfied — 


within the limits prescribed by the act of J uly 2, 1864 (13 Stat., 565), soe 


within its boundaries, the additional, or second indemnity belt, might: 
be resorted to, to satisfy losses. yoneurning: after the passage of the act 
of July 2, 1864, Oo 

The company in making its selection of Fane 20, 1885, waived its - 
privilege of leaving the ascer tainment of its esses to your office as | 
the basis for said list, and in the list as filed specified the losses on 
‘which it depended as a basis for the same. 

It is admitted that it specified an imperfect basis for suas the 

entire list and that amended lists containing a proper basis were not 
filed until 1892, 
- In the case of La Bar ». said company (17 L. D., 406), it was held 
that the substitution of an amended list of* dndenipity selections on @ 
specification of losses different from that assigned at first, must be 
treated as an abandonment of the first. | | 

It must, therefore, be held that the company was without proper 
selection of this land on August 15, 1887, the date of the revocation of 
the orders of withdrawal for indemnity purposes on account of said 
grant, and whatever bar formerly existed agaiust the allowance of 
Larson’s entry was thereby removed, and no subsequent selection made 
on account of the grant could defeat bis rights in the premises. 

The amended lists filed in 1892 were subject to intervening adverse 


rights, and your office decision denying to the cumpany the right to 
 - select the land included, in Larson’ Ss entry i is ae 


SETTLEMENT RIGHTS—JOINT ENTRY. 


Da eas ®. Boeuns’ HEIRS | ET AL. 
: i i 
ik joint sine can ‘not ba allowed where there is baie one residence ane set of i improve-_ 
ments maintained and occupied i in common by the parties, with the intention to 
take eee travts: when the land i is. ey to ae 
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The. purchase of the possessory tight of a settler does not make his date of settle- ; 
 meut available to the pune as against adverse claimants. : 


oo Secretary Smith to the Commissioner of the General Lana Office, Deine 


OLA) 9, 1894 (PJ. G) 


The land. involved in this appeal is lots 3 and 4 and the E. Sof the 
SW. 4 (being the technical SW. 4) of See. 31, T. 1 S.,R.2 W.,M.D.M., | 
San Ffancisco: California, land district. 


-The township plat was filed July 30, 1878. October 28, 1878, the _ 


cA was suspended, and the suspension revoked April 16, 1883, 


The land was embraced within the limits of the grant of July 1, 1862 7 7 


(12 Stat., 489), to the Western Pacific Railroad Company, ana was 
withdrawn for the benefit of said company July 30,1865. 


_ . The record shows that Manuel S. DaUambra filed pre-emption declara- _ 
tory statement for said tract December 29, 1883, alleging settlement —«s_—> 
October 27, 1867;.that the heirs of Enos J. Rogers filed pre-emption — 


_ declaratory Sea cemen January 21,1884, alleging settlement iu July, 


1871; that Jose C. Fontes made homestead entry of lot 4, in said section, 


qobetiior with other land, December 13, 1883. 7 E 
Da Cambra gave notice that he would offer final eee before ‘the’ | 
local office on February 25, 1884. It seems, however, that he did not 
offer his proof at that time, and not until April 14, 1884. 

Hannah Rogers, the widow of Enos J. Rogers, aeeeaced: for hisheirs, _ 
made - application February 25,1884, to make final proof before the 


local office on April 14, 1884. The ariee was granted, and publication . 1 a 


ordered; but from a ‘tote by the register, it, seems that this or der was. 
not. pant ished. Nevertheless, on April 14, 1884, she subinitted her — 
final proof. Thus both pre- emption elaine submitted their fina 
proof : at. the same time. 


The declaratory statements ea by these parties, are not in the - | 
record. ; 


For some reason age eeitel by" the record a henna was are - 
before the local officers, at which the parties appeared with their coun- 
sel, and voluminous testimony was taken on behalf of Da Cambra, — 


Rogers and Fontes, and as a result of this hearing the local officers, on 
December 4, 1884, decided that the land was not subject to settlement, 7 


~ but had paaned! to the railroad company by its grant. os 

_ Jt seems that the claimants asked. for, a rehearing, but this was 
denied by the local officers. They appealed, and your office, by letter 

of June 15, 1889, reversed their decision, and held that the testimony © 


of one Hewitt Steele seemed “ most important and material in deciding _ | 


whether or not the land in question passed. to the company under its 


7 grant,” ? and a rehearing was therefore ordered to take the testimony 
. Of this witness. Asa result of this hearing the local officers reversed 


their former decision, and held that the company was not entitled to 
the Fee and awarded. the same. to Hogers: heirs. | | 
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Da Cambra and Fontes appealed, aid your rGiied: by letter ot ak 


| “49, 1892, held that Fontes was entitled to said lot - aud that Da Cam-_ I 
— bra: and. Roger s’ heirs should be permitted to. make joint entry: under 
—.. Section 227 4, Revised Statutes, of the remainder of said technical SW. 4 


From chi decision Da Cambra appealed November. 5, 1892 ail 7 
- Rogers’ heirs filed their appeal in your office March 27, 1893. 2 
.. Counsel for Da Cambra have filed a motion to disivias the ne of - 
| Rogers’ heirs, on the gr ound that it was not i diled within une time > fixed, 
by the rules of practice. | | 
It seems that the local officers’ sent. to one a Ww. Shania who is 
described as being the attorney for the heirs of Enos J. Rogers, a 
‘notice of said decision, dated October 27, 1892. From a letter of his 
dated November 3, 1892, at Addington, California, it seems that he 
mailed this notice to Mrs. Rogers, requesting information from her as 
to what she desired in the premises. This letter did: not reach Mrs. 


Rogers, and after being.advertised by the local post- office, and remain- io = 
“ing uncalled for, it was forwarded to the Dead Letter Office in ‘this 248 


- city, and again remailed to Mr. Shanklin December 7 , 1892, | 
Mr. Shanklin, under date of J anuary 14, 1893, addr paced your office, 
‘asking permission for local counsel to file an appeal for Mrs. Rogers, 


~. stating that he was not her authorized attorney; that Mr. Hall, whom ~ - 


_the record shows appeared for Mrs. Rogers in the local office, was dead; 


. that he being Hatl’s brother-in-law, and having charge of his affairs, 

the local officers had sent him the notice of the decision in that capacity 
— conly; that he did not even know Mrs. Rogers’ address at the time he 

gent the letter to her from Addington. It seems to me. that under | 
~ these circumstances this appeal should be allowed, especially in view 


. of the-further fact that a copy of the decision did not Become any the 
notice from the local office. ~The motion is therefore denied. _ ~ 
~ Tt-appears from the testimony that Da. Cambra, in 1867, purchased | 


; = _ the possessory right of the prior occupants to about 360 acres of land, — 


presumably situated in what is now section 31, and entered into pos- 


: ‘session. The house aud the larger part of the cultivation and other 


: improvements was on the SW. 4 of said section, the land now in contro- — 
versy. In 1870 Rogers purchased aD undivided half interest in Da 
-Cambra’s possessions, and moved his. family onto the land and. occu- 
pied a part of the residence that was on this SW. 4. It may be said 


at this time that. this is the only house for residence purposes that .. . 


there is upon this tract, or any other claimed by them, and is the house 
in which both Da. Cambra and Rogers have lived. continuously from 


that time to this: In 1871 Da Cambra transferred. to Rogers his 
_ -remaining interest in the land, and in-1875 Rogers re-conveyed to Da 
pee  Cambra an undivided half interest in the. land and in the. improve- 
_ -ments. It is claimed on behalf of the Rogers: heirs. that there was. an_ 
| ‘agreement or: understanding between him and Da Cambra as to the 


= division of this land, and that Da Cambra was to take the NE. 4 of the a 





OSS whilé. ‘Rogers. was to ‘yetain’ ‘the Sw. 4 TE. is ais Sane: eae 
oo between. these parties: that. has brought about ie contest. The testi-. . — 


- : > mony upon: this point Is. ‘conflicting. Very much of it is entirely i incom- 
ee petent, to: establish the contract between them, by reason of the fact 
. ‘that the witnesses detail conversations had with Rogers in his lifetime 


as: to what they claim to be his under standing of the agreement with 


oak Da Cambr a, but it seems to me-that there is enough in the record 
ae competent for this purpose,. without the consideration of the. other 
os.” testimony to show that Da Cambra did uot claim the SW. 4 until after 
-°-. the death of Rogers. and that prior thereto it was his iateuton to take. . 
“.--“ phe NE.£ when the same should. be subject to settlement and entry. — 
[think it may be said with certainty that the cultivated Jand that 


eee 3 as jointly held by the parties was nearly, if not quite, all i 10. the SW. zo 


7 and. that. the N li. t was used exclusively for. pasturage. . 


In March, 187 a. , Rogers leased. to Da Cambra “all the tillable land i in 4! | 


: “2 Brooitlyn, @ and. ‘this j is not to cover the Jand now and formerly. used as By 
a pasture. land, with the use. of the. horses. for farming. purposes.” This 


~. - 4 lease was to run - until October, 1878... ‘This agreement Seems to have 
“been carried out in. good faith for the period mentioned, and it seems ~ 
ogh le farther that: there was a Similar agreement under which Da Cambra 
pa ae cultivated and: used | ‘the. Sw. 4.down to the time that they made their ~ 





_- > filings in: 1883; at least, it is certain that Da Cambra cultivated the 


ae | ind and that he gave Mrs. Rogers, who had at all times lived on the 


4 Jand, her husband. being absent much of. the time working i in the mines ea 


oe 2a part. of the crops that were ‘raised thereon. ae 
f,- . It is also shown that Rogers, | in 1878, after the an had: been filed, _— 

| “S°" otfered to file on the Sw. 4 1, andthe tastimony tends to show that aa : 
ca . that: time Da Cambra, also offered. to file on the Nl. 4. It is not clear just 


ae ~why these. applications. were: rejected, but presumably because the et 


Socal officers considered that the. Jand had Deen to the: railroad com- | 
ees s : pany by the terms of its grant. : | 


oo Again, tax. receipts from. 1880 to- 1884. ieee were introduced | in 
a evidence, showing that E. J. Rogers and the Rogers estate had’ paid 
- the taxes on-this SW. 4, and it is testitied to by the assessor that the 


. NE. 4+ had been assessed to Da Cambra. 
ee It ig. also shown that Rogers assisted Da Cambra, probably j in. 1879 


a. or 1880, in moving a shanty onto the NE.4, and that Da Cambra per- 


; : i sonally occupied: the. shanty a few nights at least, and itis said in the | 
res ., testimony that this was done. for the: ON a of porevensine JUMUpetS 
- from taking that tract. 


It. will thus. be: seen. that. there seems to Hage been a ‘all swidiarstowa 


As of : “compact between these parties as.to the land that each was to take .~ 
a hee when it. came into the market, and I think itis shown by.a fair pre- — 


ae -‘pondera ance of. the testimony that. notwithstanding the continuous resi- 


dence of Da Cambra upon the land i in controversy. yet it was theinten- 
ee ton. that he should take the NE.4 co y and that the Sw. 4 t should be taken a 
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by hoger: Tt will be observed that there was + but one 6 residence; that Soe 

there was but.one set of improvements, all these being held. in. ‘common. Oe ae 

between. the parties; that Da Cambra paid Rog ers or his estate a rental 
in the shape of a portion of the crops raised on the SW. $. Te 
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Hence I do not think that the provisions of sections. 2974 of. ie <i 


- Revised Statutes, under which your office held that a joint: entry should. ~ a, 
be made, is applicable i in this case, That section reads as follows— "+ 


When settlements have been made upon agricultural. public lands of the United © eee : 


States prior. to. the survey thereof, and it has been. or shall be. ascertained, after the: 220 
public surveys have been. extended over ‘such lands, that two or more settlers. have: . 
improvements upon the same legal subdivision, it shall be lawful for such. settlers to. 


make joint entry, of their lands. at the local office. 


yall of the adjudicated cases: that. L have been able! to and ‘where ase Fl 


joint entry has been’ permitted, it has been where there have been ‘sep- 


arate and. distinct settlements and improvements. upon the same legal’ : 
~ subdivision, where the parties. have supposed’ they had improved. or. ee 
settled upon the land they would have been entitled to after the sur- ©. 
vey had been made. ‘This is not the situation inthecaseat bar. Here =~ 
everything was held in common. There could not have been, and itis 
not claimed that there was, any misunderstanding as. to. the lands. Sete ee: 
~ tled upon by eavh conflicting with the other after the survey, and NO. 
loss or inconvenience resulted. to them or either of them by reason. 
thereof. i ae 
As to the Fontes claim, the testimony shows that. he “purchased of eet 
- . one Alveys his possessory right to a certain tract of land adjoining thee 
. SW. 4 of section 31 on-the west; that a small part of the SW. 4 of. thee 5 
ie te. Sw. ri of Sec. 31, being lot 4, was included i in Alveys’ improvements 005 
the extent of five or six acres. Fontes bases his ri ight to this lot fonly. - - 
_- by reason of Alveys’ settlement and occupation. This he cannot do. 
“-His right to the land dates from the time of his settlement so farasthis 
7 controversy i is concerned, ‘He is presumed. to have knowledge of. the ae 
occupation and possession of the SW. $ by Rogers, and others, and itis 
needless to ‘say that this posension > and ccupeny was: Ee Pro T to, sue 


his claim upon said. lot. 


For these reasons I thins your. office cedure: Should be aoger 7, o 
that the eutry of Fontes of lot 4 should be canceled and that the. ees ge 





of Rogers should be decreed to have the prior and’ better right to the = ae 


land claimed: by. them. 


| In view of the fact that the notes to indke: flned i ptoot. bp Mice lees ie 
was not published, as required. by the rules, it will be necessary | for her. bee 

to advertise to make final proof in accor ‘dance with the rules. However, es 

if after making publication notice there is no adverse. claim filed, the fs 

a proof heretofore submitted, if found to be sufficient i in all respects, may Gee. 

“be accepted by the local officers, and entry made thereon. Pamir 5: 


= she will Pe > required t to submit new r proof. ti is SO. ordered. 
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| “HOMES TEAD-S OLDIE RS’ DECLARATORY STA TEMENT. 


| ProwaRD | wy, OooLEy. 


22 The right: of : a iiotneatondes who oe a seldom eciataey statement, tg. make =. | 
entry. dates from such filing, sand ‘he cannot thereafter, as against an intervening ee 


adverse claimant, ae advantage of a settlement made pret to said filing. 


—e Secretary Sinith to the Commissioner of the General Land Office, October 


(FEE) 9 1894 (ee “(WML B.) 


j have examined the record i in n the case of Nicholas Pickard v. Frank- | 
an Cooley on appeal by Pickard from your office decision, dated April _ 


26, 1892, reversing the action of the local. officers whereby they recom- 


: mended: that Cooley’s homestead. entry for the SW. 4 of See. 25, dip 18. _ 


“s N., R. 3 W., be canceled and the entry of .Pickard held intact. 


“The record. shows that on April 26, 1889, the defendant, Cooley, filed e 
a in person, his soldiers’ declaratory statement for the tract involved, 
after having previously located the same by commencing of settlement 


and improvements. That on July 19, Pee; the plaintiff, Pickard, made 


_ homestead entry of said tract ; 
On October 17, 1889, the defendant made abinal oe in. person, of 


ne the Jand, and established residence thereon at the time, 


On November 23, 1889, the plaintiff filed an. affidavit of contest 2 again st 1 
‘the defendant's entry, alleging prior settlement upon theland. Atthe 
-- time Cooley entered. the Territory of Oklahoma he had. the choice of 


two different. methods by which to initiate and perfect a homestead 
- claim. One could be exercised under the provisions of the regular and 
-. ordinary homes tead law; the other under what is known as the soldiers’ 
- homestead law, as prescribed i in sections 2304 and 2306 Revised Statutes. 
The evidence furnished by the record in this case shows that Cooley 
went. upon and commenced. settlement on the tract in dispute at 1:15 - 


7 o'clock, p. m., April 22, 1889, and. prior to the hour, of the same day, 
on which Pickard went. on : the land. and commenced settlement: and 
residence. - Nye _ 
‘If the defendant Cooley had. desired to initiate his etn by actual 
settlement and residence, with right of claim to date from time of such 
‘settlement and residence, he should have filed entry upon the tract — 
- ‘within ninety days from time of location and. settlement, in order to 
~ avail himself of such right; but by locating homestead andl filing sol-" _ 
-diers’ declaratory statement, as stated, on April 26, 1889, and: making - 
entry on October AG 1889 (nearly six months thereafter), under pro- 
vision of sections of the Revised Statutes above. referred to, his incep- 
tive right of entry dated from the day on which he filed his said declara- 
tion and not from, the date of locating: his homestead by settlement at’ es 
1:15 o’clock, p. m., on April 22,1889. - 
' The filing of ade soldiers’. declaratory statement constituted the = 
-1801—vor 19-—16 _ ee | , 
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ean | initial ea in ‘defendant's claim or right. of entry u upon or. 10° the iad: a 


which act being subsequent. to the date of the plaintifi’s location and a 
settlement, gave him Ces d) a pues and enor claim to the tract _ 
involved. 7 : 7 re 
Since ahs Svidence Shows: that the contestant, as s stated, made actual | 
settlement upon the land and. commenced residence herean on April - 
— 22,1889, making entry thereof on July 19, 1889, and that he complied 
thereafter with the requirements of the homestead. law, aud since the ~ 
contestant’s inceptive right of entry was prior ‘to that. ‘of the claimant, ; | 
your decision of April 26, 1892, is reversed and that of the local officers 
affirmed, and it is therefore ofdered. that the entry of the defendant, | 
pee be canceled and that of ne contestant, Pickard, be held intact. 


HOMESTEAD ) ENTRY-DESERTED WIFE. 
Micerm ADAMS. 
A deserted wife may make a homestead entry, with credit for pr ‘evious residence on : 
- the land, where her -husband’s entry thereof i is. canceled for failure to make final 
proof within the statutory period, ; - 


Seeretary Smith to the Commissioner of t the General Land Office, October | 
: ag 21° “0, 1894. ay. (P.3.C,) | 


hie record in this case shows that Nathan B. awk made home- 


os steal entry September 7, 1885, of the NE. tof Sec. 8, Tp.248.B.32 
W., Garden City, Ranead. tind district. On March 31, 1892, Maggie | 


| Adams, as the deserted wife of the entryman, made application to make 
final proof of said entry. This. was allowed, the proof submitted, 


accepted, and final certificate issued by. the iocak officers, with the rec- | 


a — ommendation that: it be “ referred to the Board of Equitable Adjudica. | 


— tion.”> When the matter came up in the course of business, your office, oe 
os by letter of February 17, 1893, reversed. their action, onder the ruling 


_ in the case of Br ay v. Coibs 2 L. D., 78), and she was given the privi- 
lege of contesting her husband’s entry, when she could make entry and . 
proof in her own name and be credited with her residence on the tract, 
or she might appeal. She adopted the latter course. | 
-. There can be no question as to the correctness of your ¢ office decision. 
The case of Bray v. Colby. is conclusive of this hala and, zyoue | 
judgment rejecting her proof must be. affirmed. | 
‘But it seems to me that there is a more expeditious and less expen- 
sive way for the appellant to secure this Jand than that. prescribed by 


your office decision. The time within which the entryman is required — 


; to make final pr oof—seven year s—has long since lapsed, and, so far as 


shown . in this record, he has made: no effort in that. direction! tis... 
_ shown by the proof submitted that. the appellant has lived on the land. Mle 
ae continuously since the entry, and has substantial improvements thereon. = 
a) te Also that her husband abandoned her and the land i in 1889. aes 
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x2 think therefore, in view ne his- failure: 4p make proof witli seven . 


a years, that notice should be given the entryman under the circular of. oe : 
December 20, 1873 (1 C. L..O.; ; 13), to show cause why his entry should. - 
7 not be caniecled, and. when ihe entry shall have. been. canceled, Mrs. _ 


; Adams may make entry. as a deserted wife, and ‘be pivon credit in. her fs. 

ae final proof’ for the time she has resided | upon the land. a4 -— 

it is so ordered, and. your office oumement thus ; modified. 
_REPAYMENT-ACT oF. JUNE 16, 1880. 


Frank Surrn. 


Repayment AS fees and commissions may be. Sitiwed where the énttyman, to avoid: : 
conflict resulting from an error in the local Lattice, in n good. faith. pennadishes his 
7 opuy and takes another. tract. (phere te a Pe es F . hi a 


— Seoretary Smith to the Commissioner ro the General Land d Ofte, 5, tober Pua = 


ee, On ite 25th of. J nt 1893, y you i traueiileted: he appeal’ of Frank Sinith : aes : 
from the decision of your office of June 9, 1893, denying his application _ 


| . C for 1 re- payment of fees and. commissions paid by him on. his homestead | i ; oe 
entry, No. 6772, for the SE. 4 of Sec. 27, T. 17 N., R.8 W. , Kingfisher es 


| land district, Oklahoma Territory. 


~The record shows ‘these facts—That April. OT, 1892, By ane Smith es 


cae : made homestead entry for the above described land; sat April 28, 1892, : - _— s 
et Charles B. Young made homestead entry for the eae land; that Smith’s eat 
entry was. erroneously placed of record. in the local land office, for the. . Ee 


NE. +4 of said section; that, upon discovering the mistake, the local offi- -— : 


ee cers changed the record of ‘Smith’s entry from the N E. } to the SE. 4 of 7 a 
eee said, section, to make it agree with his. application—and thus a éonflicé: 7 oe 
arose between Smith’s and. Young’s entries; that. your office directed — oo 


_. the local officers to advise Young that he would be allowed thirty days: 
.. within which to show cause why his entry should. not be. held for can-. 
: cellation; that a hearing Was. thereupon ordered. for October 20, 1892, 
’ but that no hearing was had; that Smith relinquished said eiitry. ade | 
on September 23, 1892, filed an application for restoration of his home- 
stead’ right, accompanied by an application. to. enter, the SE. 4 of. See. 


2, T, 14 N., R. 12 W., and Young appeared as one of the Ae csonoraling . 
2 witnesses on Smith’s. application; that, in his. affidavit for restoration, — 
Smith alleges that he selected in good faith, the SE. 4 of said section . 


27, on April 19, 1892, and on April 22, 1892, he found. the: description 
of. his. land, dad on April 27, 1892, ade entry. for it; that. when he oe 


returned to the land on April 28, 1392, he found thereon one Charles B.. 


Young, who claimed to be the fir st. actual settler, and had made home. 
_ Stead entry therefor ‘April 28, 1892; that he (the. petitioner) has not: 


oa sold, or in any way ineumbered the land, but has acted | in. good faith. i) 
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ee throughout, and tos save expense, he asks that he may be allow ed, with ae 
25) Or without fees, as. lao seem just, to make entry, for the said SE. 4 of oe 
=o - Bee. De ee <. 
It further appears, that by your ‘Gffice letter of Apel a1, 1893, hie” ao 


: seplicanoll of Smith was granted, and the local - oificers were directed 


- to allow him to make entry. for said land, in accordance with his appli- Be 
cation, upon payment of the legal feos. and Commnesons, 5 should no e 


= other objection appear. 


Your office rejected Sinith’s Soplcsion for repayment of fees csi 
commissions paid on his entry of the SE 4 of section 27, on the ground 


that the law does not provide for the re- payment when the penauey, io 


d ‘ment or ‘abandonment. is voluntary. 


se Be “The act of June. 16, 1880, (21 Stat. , 287) is vewodial,: ‘and. should i Cy 
mB eonstnied liberally.. ‘The claimant ; in. ‘thie case appears to. have acted koe 


a ignorantly, but innocently, and I think his oe comes within the a : 
fa scope and intent of the act. oe 


‘T reverse the judgment of your office, and anedt the re. e-payment of ae 


> ee “the: fees and commissions in the case, 


“SCHOOL INDEMNITY—FOREST RESERV ATION. 


STarE OF CALIFORNIA. 


2 2 Schodl indemnity selections may be properly allowed in lien of unsurveyed sections ee 


a gees 1 n. place that fall within a eure reser vation.’ 


ee = erry sm nith to the Cominissioner of ‘the General Land 1 Office, October pee : 
ee MOSM) eg eee 20,1898 ee AG C. R) oe 


On July 7, 1893, iE, and BR. No. 269, p. 379, the Department cevicd 


2 7 : ‘the action. of your office rejecting the application of the State of Cali- . 
“fornia to select the NW. 4 of Sec. 2,T. 7 N., BR. 11 W., in liew of land ‘in > 


toasts See. 16, T.28.,R.2E., S. B. M., Los Angeles, California, ern 
ae DS action. thus fken by the Department was based upon the calae — 


made July 7, 1893 (17 L. D., 71), which denied to the State the right + 
+ to make indemnity school selections, where the lands in place (i:e. the 
16th or 86th sections) were by. the executive order creating. an Indian 
a  yeservation. expressly excepted therefrom, notwithstanding the fact 


a that 1 the school. sections are ‘Within the boundaries of such Indian a ee 
oP oe 
: “The. State filed a motion for review, which the Depa con. = 


ig sidered « on. April 16, 1894 (L. and R. No. 285, p. 498), while declining oo 
to consider the motion for “the reasons heretofore submitted, ” yet the. 
ae State having alleged an additional reason for allowing the selection, ae 

. namely, that “said Sec. 16 is unsurveyed and within the exterior lines 


eax of the San Bernardino for est reservation, and a portion thereof by execu- : ; 2 : 
7 es eee | dated vege 29, 1893, and ‘therefore pone and valid er 
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“pastek for indenmity,” the. Department i in considering ‘the notion: sus- 
. pended. further action and remanded thé case. to your office, “for 
oe examination and consideration. co “pending the. determination of 
wa this question,” i. e., the truth of. the State's new averment, above set out... — 


Tam-now in aeccigt of your office’ letter of May 3, 1894, erating that a 


thes entire section 16, 1.28, R.2E,S.B.M., 


ae Sais unsurveyed and. within the exterior lines: of the said forest a@ceryation rented: sa es 
- by executive proclamation, dated. April 29, 1893 (evidently February 2 25, lecal ope ae 


ae selection referred to appears therefore: to be upona valid basis. aware 
., Said Sec. 16, in T.2S.,.B.2 E., is not only a. part of the Mission. a 
~ Tnidian reservation, set apart by executive order of September 27,1877, | 


: : but it also” appears to be a part. of the forest. reservation made by the a 7 ane 
_ President’s: proclamation dated February 25, 1893 (27 Stat., 1068), by 


_. virtue of the provisions of section 24 of the act of March 3, 1891 (26 — 
ae Stat. 1099). ‘This proclamation “reserved from entry: or: ‘settlement (© 
> and. set apart’ as a public reservation” the lands therein. described, 
. * covering in. all 733,600 acres. . There were excepted from the e force and a ae 


~ effect of this proclamation only those lands” ee: 
: which may have been prior to the date hereof embraced i in-e any eget rd or. ea = 


a . se by any lawful filing duly of record » oe. 4. Or Upon which any. valid settlement has 


i been’ made | pursuant to law, and the statutory period within. which to make entry - 7 
. orfiling of record has not expired; and all uaa claims. eae located and held =~ 


- socorainy g to the laws, ete. 


—e - The land not having been” surveyed, the tite of the State to tna | : 
. granted sections has not yet attached. : wo be &  < 
-The'school sections. not. having been Soe in the de roalimsbionn ooo 


— . meine the reservation, the State has the. right, under: the provisions - os 


= of the act of. February 28, 1891 (26 Stat., a 96), and j in: ‘the. clause | 


a ae annulled. 


is ‘And other lands of equal acreage are also. hereby | appropriated and granted,’ ae 


ES may be selected by said State or. Territory where sections sixteen or chiney “six. are’ ee 


Baie mineral land, or included within any Indian, ‘military, or other reservation, . 


4 to. make. a selection of lands i im lieu of those lost Dye reason - of ane forest 7 /- 
_ reservation. | 


_- The basis. of: the proposed éelection, appearing upon the ficés now ‘ 
| presented. to be a valid one, I see-no- reason why the selection. may not 


os _be allowed. ‘Iti is SO ordered, and the. decision review of which i is. asked a 


; is, by reason. ae new “facts: “appearing: in’ the record, ‘seb aside: and a ee 


MINING } CLAIM_NOTICE-ADVER RSE CLAIM. 
“Warman ‘Er ats, a HALTENHOFF 1 er AL. 
ie. : The published notice of appltatiod for mineral. patent will sot ig aSemiod faateie a 


cient on account of’ failure to give the. names of wljoining claime, where the 
“numbers of said olsime are furnished thereby. eee OMS se 
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2% Failure of. the enna lcae fo ail yorse an apilicauen based i on a junior Sabesion | 
authorizes the assumption: that the claimant under the j junior. location i 1s entitled on ee 


to a patent.as.against the claim of the prior locator. . .- 
| The dismissal of: judicial Proceedings instituted ¢ on an n adverse | claim constitutes 3 a 


ae waiver of said claim, 


oo | : Seoretary Smith to the Commissioner o the General Land 1 Ofte October ae . 
| SS Loy ee 1894, nS ane 


| “Ty ie considered: inn oie, of. Tank Vv. Whitman gaa will L. ; | 
- Clark, claiming to be owners of the Bluff lode claim, on appeal from. 


= your office decision of February 14, 1893, dismissing their protest 
against. the issuance of a. patent on mineral entry No. 2725, made* ees 
_ September 16, 1892, by George Haltenhotf, William ‘Haltenhofft and 
- Conrad Schafer i in the Helena land. di strict, Montana, pron the Martha oe 
. lode claim. Eee 


The. said protest, onde on. the 23d day 0 of Je january, 1393, alleges: 


-§i That: the defendants did. not post in a a eonspionous pluge on said Martha lode a 


cain a copy of the plat of survey. ts se 
2. That there was no accompanying nabice éf fritention to apply for putont fieeetor. 


8. That if said plat and notice were ues at all, they did not remain poated d during go 


ee statutory time. 


et Ae ‘That not more than #215 0 of labor. has been expended 0 on | Improvements made | 
Wiese : 


5. That the published netics’ does, not give the names ef the aicnine claims. 


2 a That. the location is invalid for the reason .that discovery thereof was made : ne 
upon ground. already held under location ay the Blut lode claim, and also oo the pac 


7 Little George Nessly lode mining claim. 


| Will L, Clark further states that ie 3 
| having heard that. the defendants. intended icapoiving for: a ean to std Mavtha® _ 


lode, he, during the month of. September, 1892, inquired of them, and was informed. | 
that they did not intend to so apply, as they had not performed sufficient w ork, and 7 
that contestants were: thus deceived and prevented from commeéncing eee pro- ek ae 
. ceedings, which they would have done had. they. bei that defendants ents, ote 


to make entry. 


As to the first of these allegations, i appears very see fron ‘the. 


evidence afforded by the. case, that defendants did post. in a conspicu- 

ous place on said claim, a. copy of the plat of. survey. Indeed, the first > 

three grounds of protest are fully covered by the evidence of disinter: — Se 
ested witnesses, who say that the notice of application for patent, and. - bm Sage 
the plat were not. only posted i in a conspicuous place | on ‘said claim, but ~ * 


oo remained conspicuously posted from May 25,1891, to January 1, 1892, 


~The fourth allegation of protest is: equally disposed of by fhe evi- | ; _ 


ee “dence on file. Two witnesses, who 80 far as appears, have no interest 


~ jn the matter whatever, state the improvements to be worth $540, and — 


a give the items. of. expenditure; and the eaaholes general certified to hed 
this as a proper estimate. es 


As to the fifth ground of nas it may one answered: that it. is ae | 


a that the published notice does not. give the names of adjoining « claims. - 


73 ny ae Toyevels that it furnished. the numbers | of mens which 1s cs: 
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| practically’ as satisfactory for ine purposes. of notice, unless there is _ 
some requirement, statutory or otherwise, to the contrary. I have 
~ been able to find none as to unsurveyed and conflicting claims, where — 
the applicant, as your once on has said i Gaus the area in con- — 
flict.” ae . _ f . 
AS to the sixth matter of protest, your + office’ ceoeen properly says: , 


“Wwhea the owner of the original location fails to adverse the application for patent 
on the junior location, it will be assumed under section 2325, Revised Statutes, that — 


the claimaut under the junior location is entitled ae a ea as. ae arnet the cad 


of the prior locator. (2-T. D.; 744)s.- = 
As to the Little George Nessly lode. claim, which, Gee with the 
: Bluff lode claim, the protestants aver is overlapped. and crossed by the 


said. claim of defendants—covering an area of 7,75 acres of said Nessly  - 


‘Jode claim—it seems that. one Edward D..Quinn, claiming to be the 
owner of the latter lode, on January 23, 1891, filed an adverse against 

~ issuing a patent for the Martha lode, ani on August 17, 1891, com- 
~menced action for the possessory right to the portion in alleged conflict, ; 
but on August 28, 1892, on. motion of his counsel, said cause was dis- 
oy missed with costs to'said Quinn. — | 


' These being the facts as regards the Little Goons Nessly lode, they Pes 


| establish, under the rulings of this Department, a waiver of any fur- 3 
— ther claim against defendants as respects said. right. 7 


AS to the Bluff-Lode, represented by the protestants Whitman and oe 


| Clark, it appears that said Clark was, during the pendency of. said - 7 
- Quinn’s suit, clerk of the district court of the second judicial. district. 


of the State of Montana, in which said suit was brought. Clark could. | 7 
7 hardly complain of being deceived-and kept by the fraud of. defendants © 


_. from. commencing adverse proceedings, because the ‘period of publica- 
~ tion be in Angast, 1891, and the time for adverse proceeding had 


passed. 


- . Under iis eicaiancee L: ain clear that ye office decision is cor- | 
. rect. ‘It is therefore affirmed. 2 | - 


‘DESERT LAND ENTRY—ACTS OF 1875 AND 1877: 
SIMEON D. Wrarr rv (On Review). 


: The regulations padbuted by the Land Daparunent after the passage of fie igsore land . 


act of 1877, were formulated on a construction of said act, in connection with 


: the ‘Lassen county act of 1875, and held that the right of entry could not be | 
exercised by the same person under both acts, aud no different construction of - 
o gaid acts, i in that particular, has: at any time been recognized | in the Department, - 


Secretary Smith to the Commissioner of the. General Land Office,. October hs 


(LB) 10,1894 (GORY 


* Simeon - D. Wyatt h has. filed a motion for a review of departmental | 
decision. of February 12, 1894 (18 L. D., =) involying his desert-land 
entry, made July 16, 1890, for the S.4 NE. 4 ,S.¢ NW. 4, S.4 of Sec. 20; 


ON, 4 NW. 4, Sec. 29, T, 29 Nh R, 14 By M, D. M. Susanville, California, : 


b — 
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| Said Rooted aeirmed’ the: action of. your office of aE anuary 716, 1892, - 
which held ‘for: cancellation. said entry, ‘because hé had ‘exhausted his o. 
rights under the desert land laws: by. his desert entry made’ May 1, 1890, — 
-- for four huvdred and ei ighty acres, under the Lassen oy (California eae 
; land act of March’3, 1875 (18 Stat., , 497). 3 | 


When the departmental decision was ponderel ony rating therein So 


announced was reached after very careful. consider ation, and I do not — 


deem it necessary to. further discuss the question. or to” reiterate the oie 
oe “reasons from which the conclusions were reached. i a 

‘It is insisted that the Lassen county act. ee and the onal ie 

desert land act of March 3, 1877 (ag Stat., 377), were ‘read, compared | Pe 


- and interpreted, and both given effect from March 3, 1877, 0) January © | 


16, 1892 (date of your office decision), and that aaa that time. 


é antries were made under both (laws) by the same persons,” and _ 
patents issued under both to the same persons, and that never until this 
_ case Was any suggestion made that the act of 137 7 was intended as a: 
substitute for the act of 1875; that Wyatt acted upon the interpretation 
given to the two acts by your office, and, relying upon that interpreta- 
tion, he was thereby induced to expend largé’sums in the reclamation. . 
of the land, which he would not otherwise have done, etc. | 
The equitable considerations thus presented for sustaining the entry 
are very strong, and, if true, would be very potent. under the coplous 
- citations given in securing favorable. action on the motion. 
~ An examination of the records of your office, however, does not as a 
matter of fact sustain the assuinptions set up in the appeul and repeated 
in this motion, to the effect that one person has been knowingly allowed 
by your office to make. two desert. land entries, one under the Lassen _ 
county act, and one under the act of March 3, 1877. | 
dn a nuniber of cases two such entries by the same per son or by ne 
_ Same name, one under each act, were discovered ; but final certificate 


having issued, and more than two. years having. elapsed, the entries 


went to patent under the confir nae, provisions of the act of ee Oy 
| 1891 (26 Stat., 1095). ews : = : 

Again, two ddesert entries to the same » person, of the kinds described, | 
- may have been allowed, where the local office or your. office remained - 


. in ignorance of the frst entry, by reason. of false statements on the par —_ % 


of the claimant. 


—— To. illustrate: When Wy abt. filed his dae on a ve 16, 1890,) io —— 
te make entry of the land under the act of 1d, he made the following ae 
sworn statement, “I farther depose and declare that: Ihavemadeno 
-.» other declaration for desert a nor amy entry under the Bo — 
of said act.” _ ae 


‘This statement was made less’ than fone Aonthe atree: be. haat ee 


his sworn declaration to make a desert entry f for four hundred and : - _ 


eighty : acres: under the desert land act of 1875, 
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follows: 


Have’ you made’ any other ‘desert-Jaind entry; or nage you ‘Heaonis: the as : < 
of any other such entry, or liave. you any interest, direct or indirect, in any. ower me ee 


_ entry: under the desert-land act? 


To avoid the full force and effect of this direct question, au, appar-. ae 
ently, to prevent a repetition of the erroneous statement made in his. 

declaration (above referred to), the words “under this act” were without ey as 
authority interpolated into the question. His final proof i in both entries .«. 


the: 17th question. in the final proof blanks (form 4812): reads as oor. 


- . having been made and transmitted at the same time, it was. then dis- : 


covered that he had made the two desert: entries. 


The regulations of the land department: since the: passage of the act 
of 1877, as shown by the forms for making desert entries, and the forms ve 
~ used for making final proof, show that but one entry could be allowed;. 2 
and so. far as I have been able to discover; your office, for ‘the Preis 
time, denied the validity of two: such. ‘desert entries to’ one person ime ; 
. the. Wyatt case; not, as. before seen, that your office: then announced a a 
— new. rule, but because no such question had ever: before been raised. ie a 
~~ The very. affidavits required of the entryman precluded the erroneous _ oe 
interpretation ” which the claimant in. his motion alleges: was eed 


employed by your office. 


It is therefore seen that the aeblee considerations ree in. bebalf 2 
of the-entryman are founded upon an erroneous understanding of the Ce ee 
| “practice and rulings of your office. i ee | Ot ae ae 
| ‘Assuming that the register and receiver ‘knowingly allowed two dasert oo: 
“ entries to one person of the kinds described, such action on their part... 
ar does not preclude your office or this Department, from. pormecane ae oe 
error on its discovery. | : vee = 


The motion is denied. 


RAILROAD GRANT-INDEMNITY SELECTION-SETTLEMENT. ae 
‘Trramorn 0. SoUrHERN Paciri¢ R. R. Co. (On Review.) 


The sstilaniaht claim of a qualified pre- aintvr aeiaaes the. lands ‘covered’ thaveby 


from indemnity selection, if said lands are not protected by. a prior authorized . 


withdr awal, 


Secretary Smith to the Commissioner of the General Land Office, October - 
(J. I. H.) | 10; 1894.-0 (F. W. C.) 


I have considered the motion filed by Herbert B. Titamore for review, | 


of departmental decision of April 16, 1890 (10 Li. D., 463), in the case 


of Herbert E. Titamore ». Southern. Pacific R. BR. Co., involving the — . 7 
W. 3 SE. gand E. 3 SW. 4, Sec. 29, T.158.,R.3 E., M.D. M, , San ba 


Francisco, California, 


“Said tract is within the indeninity ignite of he giant, ander which’ ‘ hy 
said ens ae and selection \ was made thereof October 18, 1884. oe eee 
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a Ttamote filed pre- -emption declaratory statement for this ita i une 
10, 1886, alleging settlement July 1, 1883, and offered proof thereon _ 


eae ‘ March 30, 1888, at. which time the company appeared | and protested 
— against. the acceptance of the same. 


‘The local officers rejected the proof for.conflict witli bie company’ Ss 


Co A delsetion: but your office decision reversed the action of the local officers, 


it being shown that Titamore was a settler at the date of eae and) 


held that his proof should be approved and the company's s selection 3 


| canceled. 


Upon. appeal, your office decision was reversed by departmental a“ 


: $a cion of April 16, 1890 (supr a); for the reason that the copy of his : - | 
declaration of intention to become a citizen of the United States filed 


= in the case, showed that the same was made “ June 28, 1835, ” ’ subse 


cl to the selection of the land by the company. | 
oe oe support of the motion for review it is alleged. that. a. nee was 


ae diade in the copy of the. declaration of intention, as the same should ee a. ; 
: have shown that the declaration was made “June 28, 1884,” and a a ni 


--» second certified copy is filed showing the latter date. ui is also shown 
- in further evidence of the fact-that the declaration was made in 1884, 
_ that he was adjudged to be:a citizen of the United States on J uly 21; 
. 1886, and in the judgment of naturalization it is stated. : 


= , and: it also appearing to the court, ‘by competent evidence, that the said applicant - 
has: heretofore, and more than two years since, and in due form of law, declared 
| his intention to become a citizen of the United States. 


Tt must ther efore be lield that: the previous decision of this Depart: | 


— ‘ment was predicated upon an erroneous statement of * facts and se 
an same is recalled and revoked. | : 


Under the recent-decision of this Department. in the case of 63 ennie - 


ae AO, Davis v. Northern Pacific R. R. Co. (19 L. D., 87), it must be held - 


that the lands within the indemnity limits of the rate under consider... | 
- ation, were subject to. appropriation as other ‘public. Ea until duly Aiiee 2 


selected: on account of the orant. 


As Titamore had settled upon the land in. question: prior: to aise a 


by the company, I must affirm your office decision and direct that he. — 


| | i - be permitted to complete entry of the tract upon the proof, already ene rae’ 
an and that ‘the company: s selection be ae ie: | — 


“MLLER Vv. Bows 1 ET AL, 


or "Motion for the review of departinential decision of. February 3, 1894, =: os 
oe cen 18 L. D. 44, denied apy Secretary Smith, October. 10, 1894, - :# = 
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-. SWAMP LANDS—THE EVERGLADES. mane ee 


STATE | OF FLORIDA. 


ve Tt appearing that the unsur veyed body of lands lying within: the: State of. Poriaa, Be 
- . known as the “Everglades” is in fact swamp land, and that a survey thereof ids os 
. not practicable, patent may issue to the State ander the swamp grant, upon: ano ¢ ) 
te estimated area designated by metes and bounds, the State to furnish a. meander Bb ot a 
‘ survey of said « Everglades,” — accompanied by satisfactory proof that said 


ay - meander line does: not include within its limits lands not: of “the: character _ i. 
| granted. * : BS a 


: ae : Secretary. Smith to the Commissioner of the’ General Land Ofte, October ; 
mc TE) tae Wile ls Ie 2. oe We) Toe 


- Your office. Tétiar of Apwil 18, 1894, Fannie to. the Daneeunlt the. 6S 
. teport: of. Mr. Frank: Flint, principal clerk of surveys of your office, 
-... who-was detailed to make.certain examinations of swap. and over- 
ea flowed lands situate within’ The Everglades of Florida. ‘ ae 
On February 20, 1894, Mr. Flint left for the State of. Fiorida: ander re 


, instructions from your. ofce and approved by the Department, which meus 


es ‘read as follows: 


2 The Sectetary of the Interior having approved my oe iscdeon my the sather, a. , 
‘you are hereby’ directed to ‘proceed to the “Everglades” iu the: State of. Florida, MOE 4 
the purpose of making a careful examination of the same, in order ‘to determine — o 


_ whether a survey and segregation is practicable of such islands and water, as would ce 


not pass-to the State iu accordance with the provisions of. the arene land grauit of. oe 
| - September 28, 1850. ; | Be ae ee 
As you are familiar with the requirements of this Dopiivtinent: in eon to the me eo 


. subject, and having received my verbal-directions in the premises, I do not deem: a eee 


ae = necessary. to issue detailed instructions for your guidance. a 
Pursuant to said instructions Mr. Flint on April 13, , 1804, seme 


- other things, reports to- your office as follows: 


While in Tallahassee, I Saw Gov. Mitehell and Commissioner of Agri oulbare: Ww ombe ns ee 


ae ‘well, who also has charge of the lands belonging to the. State of. Flor ida. - Iwas” ee 
_- informed by Gov. Mitchell and Commissioner Wonibwell that two expeditions Had y 
- penetrated. the. Everglades ; ; one under the auspices of the New Orleans Times. Dem-:.. - =... 


4 -- oeratin the winter of 1882, and the ouner under the direction of . ‘the South Florida. a . as 


Railroad i in the spring of 1299, 


_ ' It was suggested by Gov. Mitchell that re it would be ‘well’ to. see: the men _ ee 

who were in charge of. these expeditions before attempting anything in that line ee 
| myself, as their experience would be of benefit to me. ie, Ce 
LT acted upon his suggestion, and proceeded at once ‘to see the patties ae beat — - 


e . . 6harge.of those expeditions, viz: Col.C. F. Hopkins who was in charge of. the Times 


s Democrat” expedition, and Capt. J. W. ase who had chars ge of the expeditions, oa ie 
a) sent. out by the South.Florida Railroad. . de ah nk 


After seeing. these . gentlemen and ‘receiving a detailed. statement. of “Ghose +wo 


-. expeditions, the only expeditions (of recent date at least) that have evér attempted * : 
to explore that vast unknown region designated as “The Everglades” I decided that 


it would serve the iuterest of the Department better, to have their reports in the 


: form | of affidavits, than for me to attempt to explore the region myself, especially so | ae 
as I: was informed by Col. - Hopkins and Capt. Newman thatit would. cost, cat. the least Mure 
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ae moe sical tion, twenty-livel inddeed. ($2, 500) to fit, out: ain. eric for r the purpose. of F 
ae ‘personally obtaining the infor mation. desired. by. the Department, gota: 
I then proceeded to take the: affidavits of ‘Col. Hopkins, Capt.. Newinun; and of 


aS three other ‘parties, viz: ‘William Mickler, V; Be Keller, and Col. J F. Kraemer, ny who ae 


a . : were familiar with the cs Everglade conntry.” eae 


A copy. of the affidavits TL have attached, and made a a: of this. eas con s 


| Spal see by: reading these. affidavits that there is but one opinion expressed, and that. cei 
is, that all the “Everglade country’ 7? 19. swamp ' land in the true acteptation of the: os | 


term. ‘Another fact is'made plain, that. in the. “ Everglades’ ” proper, there are no 
well: defined bodies of. water, while the greater portion of: the country is covered 


with water, on account of the nature of the soil, and the deposits caused from. the: 


rank growth of saw grass. that has. accumulated from year to year, instead of. well 
~ defined bodies of. water, there is a thick mud, causing the gr eater part: of the “« Ever- 
gilades: ” to be swampy. and marshy with a few small islands on both the western and 
eastern. extremities of the ey erglades,” and quite: a number in. the southern por- 
tion. The concensus. of opinion is, that while ‘it would. be Teasible: to survey. the | 


x ne Everglades,” that. it is not practical to do so. chy Se 
sus ap The maximum rate. allowed for surveys in fie State of Florida, is 615, per Dile 2 for. 2 2 | 
oe towriship lines, and $12. per mile. for section lines. Pia tin. gt Ne 
i . _ Capt. ‘Newinan in his affidavit estimates what aie aost: a oul be to: survey ees : oe 
eae port tion that is. unsurveyed. of the “Everglades,” and puts it at. $30. per mile. This © 


: ae estimate is based upon the actual cost per mile in running the line that he surveyed £ = = : | 
_s across the ‘. ‘Everglades,” starting in at Fort Shackleford on the west, and coming. 





oe out’ at: Miami on the‘east, and. this cost did: not include corner posts as would. nec-- oo 
= i -essarily have to be done: if’ the lands were surveyed by: the government. ee a, cee 

~The affidavits also set out the fact that if the: lands were surveyed, that the only Presa os tiey 

way to successfully mark the corners wonld be by stone or iron corner posts, and in’. 


_ order to set them so that they would be of service, wonld be to have them of suffi- < Se 


oe cient: Jeng th to go through the muck formation that varies from. five to. twenty-five oe, a 


- - feeti in depth, and let the. post rest upon, or what would be better still, todrillahole . vee. 


Se _.and imbed them into the rock foundation that underlies the whole country. ff Rots 
‘As to the surveying and segregating of such islands and. bodies of water as would ay 


f : 3 not pass to. the State in accor dance with the provisions. of the: swamp land grant of | . e 
. Septeniber. 28, 1850, I think the: affidavits: ‘show: that. an erroneous idea has existed BGs eae es 


; to the nature of the surface of the“ Everglades, ” sO far. as. 3 there’ being distinct bodies > res 
= of water, and. islands of sufficient area to segregate... te | _ eee 
ceo. EGS estimated. from the best information in, ‘possession. of the: surveying division ae 
| a | of. the. General. Land. Office, that. the unsurveyed portion of. the “Ever glades’ ioe 
ae embraces about 100 townships; in addition to these, there are about fifty townships 


on. the borders. and. i in the. neighborhood of the © a ‘Everglades,’ oe that have Deep: sur- 
- veyed, so far as running the township lines. ae sve te | a 
From the best: information. I could’ ‘gather, ilese. are. all. swamp lands, putea as my | 
instr uctions. covered. only 7 anetirveyed portioned IT did not take beatles affidavits as to 
their nature. | ‘ ; ie 

To. sum up: in a. few Seis: ie ieiormauon gathored’ earn the ony source that’ j is 
at all trustworthy (in a case of: this kind), that. is," ‘from the men who have been 
through the. country and are familiar with the conditions existing, at find that the 


e ; a6 “Everglades”: are embraced i in that class. of: lands known as swamp and. overflowed ee . 
Hig lands; that while it would be possible to survey the lands, it is not. practicable, and’. - 


| ae that. no bodies of water or islands. exist of sufficient area L to s segreg ate, 
The: act of September 28, 1850, provides: pets Ons . me. eae oe 
| “That i in making ont a list and. plats. of the land: ‘afore esai id, ‘eat. legal: subdivisions, 


* He the ereater. part: of. which is “wet and: ‘unfit. for cultivation” -shall: be ineluded i in ee . 


- - ae said lists. and plats, but. when the greater part of a subdivision 1 is not of that. sharae~ Nes : 
oe, ter, ‘the whole of it shall be excluded therefrom.” a | 
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oe aaaitions to: the mine its dttsekeal I also. assent a tee plbtorraphi! en ey 


- were taken in different places as the ae of the South Florida Railroad. PEO. - 


od rae through. the ‘Ev erclades.” ° 


The examination above mentioned » WAS ‘acomed pr oper org your: office aoe 


. “in view of the: suggestions contained in departmental letter. of January 


80, 1894. (18 L.D., 26), 1 which said letter was written in response. to your — 


ve office letter of a previous date. transmitting a letter. of Ss. 1. Wailes, 2 


agent and attorney for tlie State of Florida, asking that: the D epart- — 


eS ment give immediate attention to the claim of said State under the. 


swamp land act of September 98,1850. eee. BE eae ace 
In said letter the opinion. 18 expressed. by the Department that. 

patent. ander the. grant of. swamp lands. may issue -to the State of ‘Florida, cov ering” . 

the Everyladés, upon an estimated:area,and: designated by. metes: and-boundsexcept-. | 


| ing therefrom all islands and ‘podies of. water not subject to. the terms of the grant. | 
“In order: to make ‘such. exception operative it will be necessary: to have each of 


me said islands and bodies of water so excepted, segTer ated by. survey 80. that t they my , 
a be specifically identified by appropriate descriptions i in the patent. | ee 


It is further said in departmental, letter, SUPT Oy ¥ ee ee 
The. practical difficulty in: the way can be obviated only by. fie: acgrepation’ of eee 


_” - such islands and bodies of water as would not pass to the State in. accordance with °. < 
the provisions of the ‘act under consideration. The title to that purtion of. the Hae 2 
oe Everglades which was: swamp lands in. 1850, has Deen in: ‘the State of Florida ever 

_' since the date of the swamp land act and a proper.segregation of such lands therein 
 . a8 are not swamp land within the meaning of that act, will render such: title ye verte Yip 


_.. whether patent issues oT Not. , sac Ske Oh 
. he segregation might be accomplished either by the ‘State. in lie’ manner just ce 
igs mentioned or by” the governtient or by both’ jointly, if ‘a’ survey: 18 practicable, HE. 
|. not, then the intervention of Congress must be pont in order. to Riad the claims Pee 
of said State. | - eee he 


In view of the report made by: the ieiadigal olerk of's surveys ot 3 your | 
_ office, sent to make the examination’ hereinbefore mentioned, setting 


forth. the fact that almost the entire body of lands within: the “Ever- _ ; 


are, glades” is swamp land within, the meaning of the act of 1850, and that | = 
there are no islands therein of any: considerable area which should. ie 
= segregated and reserved by the government, you are. “hereby directed 


_ to cause patent. to issue to the State of Florida, covering the: Ever. 


glades,” upon an estimated’ area, designated by metes. and. bounds.: ©» : 


You are further directed to give notice to the proper officers represent- oe 


; ing the State ot Florida, to furnish your office with a. meander survey. ee 


~ giving the exterior metes and bounds of the “ Everglades,” accompanied _ : 
_ by satisfactory proof that said meander line does. not include within 


the. marginal. limits thereof any lands. which. do not fall within the. 
Se foo of swamp lands under the act of 1850, above mentioned. 
When said. State shall have. complied with. this: last. mentioned \ - 


Pod requirement you will cause e patent t to. issue as s above indicated. 
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ee October 10, 1894. 


Morrow ET AL, Vs _ STATE En ‘OF OREGON ET AL 


Motion for. review of departmental decision of ‘Deosniber 19, 1893, - 7 


Es 17 L. D., 571, and arpacanon for Teleaae denied by Secretary Smith, : 


By “RAILROAD GRANT—ADJUSTMENT—TERMINAL: 


WISCONSIN CHNTRAL. R. R. Co. 


“ah ’ The } proviso ‘to iis: act ‘of Maxi 3 1875, which authopzed the company to eeadien 7 
its road between Por tage City and Stevens’ Point, treats the grant as au entirety, < 


oR ar provides that no land shall pass to the company, under its: grant, south of. - | . - 
. Stevens’ Point which may be outside of the ten. mile limits meastted from thes? a2 


? modified line ; and to determine what lands:should be thus excluded can only] be. 
LoA ascertained. ty continuing the. terminal heretofore established at Stevens’ ‘Point, 
| : until it meets the. twenty mile limits of the grant as originally established. | 


orney Smith to the Commissioner of the : General Land d Office, October | 


ke. i am in sects of your letter of nial 23, “1804, in which it is tated: Te 
a that the grant for the Wisconsin Central: Railroad company is in proc. 
ess of adjustment in your office, and requesting instructions in the. 
_ matter of the establishment of a terminal for the purpose of giving eg 

effect to the proviso to the act of March 3, 1875 (18 Stat., 511), which = | 
_. authorized the company to. straighten its grant: betweem Portage City See 
ha ete and Stevens’ Point in the State of Wisconsin. oe . 


‘The ‘act of May 5, 1864 (13 Stat., 66), made a grant to tlie Stator 
Wisconsin to aid in the constriction of a. railroad from Portage City, 


_ Berlin, Doty’s Island or Fond-du-Lac as the State may determine,ina _ 
~ north westerly direction | to Bayfield a and thence to SEperOn on Lake - | 
. Superior. ae eae 

By the act of June 5 21, 1366 (ta Stat. 360), i it was. , provided that the 

words “in a north- westerly direction ” be construed to authorize the - 


get location of said road. from the city of Portage by the way of the. city of | 
Ripon, and the city of Berlin to Stevens’ Point, and thence | to Pe - 
- and Superior, on Lake Superior. Peete a 


_.. The location was duly made in accordance with said: act, upon ‘hich . 
- ‘the limits. of: the. grant. were duly adjusted and. the land: withdrawn. m= 
cae The company, being» desirous of shortening ‘its line between Portage — 
City and Stevens’ Point, sought the consent of Congress for that pur- ~ 

pose, which was granted by the act of Mareh 3, 1875, aupte, in which . 
> the following proviso occurs: | | ae 


‘Provided, that no portion of the lands Belen y to oe grant send south’ of 


fee : Stevens Point. aud which may be found outside of the ten- mile limits, measured from 


the modified: line of said road; shall pass to said. company under ‘its: grant, but such 


; lands shall revert to the United States, and become a part of the public domain, to - 7 


- be disposed of as other public lands, and the acceptance | of the ‘provisions of this 7 


“ act by said companys shall be held to be a relic uistaent of the same; and pr ovided a 


ye oes 
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* Panee that this act shall not, be construed : as inereasing. said | eran, or as s granting a ‘ 


— to said company any lands whatever. 


Following the modified line in connection with the original baal a 
pith: west of Stevens’ Point, there: is an entire change of direction at 
the last mentioned point, the road proceeding on- the modified line MD 5 
nearly a due north and south direction to Stevens’ Point, where @ the: old on 
line proceeds in nearly an east and west direction. es Mery ate 
_. For the purpose of carrying into effect the provisions in aie ‘et of pee 
' March 3, 1875, above quoted, it appears that a terminal was established at 
at Stevens’ Point on the modified line south of that point, but it was car. et 


ried only ten miles on each side of said point. — | a 
Your letter expresses the opinion th at such ter minal should have béen 7 


= continued to the twenty-mile limits established upon the old location, —_ 
or that.a terminal should also have been established at this point, upon. ae 
the portion of the road north-west of Stevens’ Point.. By the latter —. 
- course a wedge would have been formed which would exclude from the | _ 
 s grant the lands north-east of Stevens’ Point. , bia 
From a careful consideration, of the matter, L am. Gleaeis: of the opin- * 
ion that the latter suggestion can not be ailopted, for the reason that .., 
the grant provides for a continuous lin e, and the course suggested would ; 
_ in effect, be treating it as two grants; one from Portage City to Stevens’ 


Point, and the other from the latter point north- ‘westerly. 


‘The language of the proviso seems to be plain, it. treats the grant : : ee 


as an entirety and provides that no land shall’pass to the company under 
said. grant, south of Stevens’ Point which may be outside of the ten as 
mile limits measured from the modified line. : 


- To determine what lands are south of ‘Stevens’ Point : Pr nuislde oe = 
the ten-mile limits upon said modified line, can only be ascertained by. 
continuing the terminal heretofore established: at Stevens’ Point until =~ 


it meets the twenty-mile limits of the grant as originally established. 


It will be noted that such terminal will exclude from the grant, lands. oe 
‘south-west of Stevens’ Point, which would be embraced within the — 


primary limits of the grant as adjusted to the portion of the road 


north-west of that point, but the language of the; proviso is plain and: a 
such lands are clearly within the exclusion pr ovided for by said proviso. =~ 


It might be noted that the company is permitted to acquire lands © 


nor ‘th- east, of Stevens’ Point by this adjustment, which are not coter- 7 . 


-minous with the road built north- west of said poiut, but. would prop- i . a 


erly appertain to the portion of the grant south of Stevens’ Point. 


It might have been. considered, therefore, that the lands excluded to i a 
the south-west of Stevens’ Point were a partial exchange: for those pa 


permute’ to be acquired north- west of: that’ point.’ 


_ Whatever the purpose, the language of the proviso 1s plain, and « can: - 


me be carried into effect only by continuing the terminal heretofore estab-- ae - 


lished upon the modified line at Stevens’ Point in the manner herein- | - 
- . before directed, and in the adjustment of this ea you will be NEON ae 
| erned accordingly. | | ee 
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OWENS v. “Gaveur. 


oe > Motion for 1 review of departmental decision of J anuary 10, 1894, M18 
eke u, D., 6, denied ‘by. sea Smith, October 10, 1894, ene 


. RESERVOIR SITE—ACT, OF MAKCH 3, 1891. 


Bro Gein DAM AND Irreation Co, 


| i oe In acting g upon an ‘application. for the approval of a reservoir site, ‘the. ree al Land . 
. Office may properly insist on compliance with the circular requirement. that — 


. monuments shall be placed as reference points for public survey corners that will - 


> be destroyed in the construction of the reservoir, even though: such h requirement he 


me may have not been i in force when the maps were filed, 


te = Secretary Smith to the Commissioner of the General tase. Office, Oran es 
oe LH) age ES NOS ABA es, oo (F. Ww. ooh ey 


as ‘T have iansidered the appeal by the Rio Grande Dain ee Terigation se 
- company from the action of your office taken in letter of May 18, 1894, — 
— returning certain maps of right of way, filed. by said . company under cx 
ee the provisions of the act of March 8, 1891. (26 Stat., 1095; ne for a reser- | 
~~. yoir site in the Las Cruces land district, New Mexico. : BFF 
Said letter returns the maps and requires that certain aoeectone be oe 
a - made therein, and also that they be made to conform to paragraphs 22, 7 
and 23, of circular of February 20, 1894, 18 L. D., 168, which requires — 
that monuments shall be. placed as reference “paints for public survey 
es ‘corners to be destroyed by the construction and operation ofareservoir. 
ee = NB, appeal raises merely the question as to the right of your office to 
exact compliance with said paragraphs, such requirements not having 
ar been i in force at the time of the filing of the maps. —- | ey Pa 
_. * Although no specific requirement may have existed at the tiie of 
1 he filing of these maps, requiring the placing of monuments, as de- 


2 scribed, yet the matter j iS @ Very Unportant one, and 1 inmy vonnion should _ 


a he insisted upon. | 
ea aS stated in your. office letter, upon the approval of thet maps tlie ; 
: - grant of the right of way became effective, and there after this Depart- a 
oe “ment might be unable to enforce pumplianees with the: a in. 
the matters stated. 7 
~-* The fact that no vegolation priced: covering this point, ait the time | 
-- of the filing of the maps under consideration, can in no. wise influence 
ay the matter, as this Department might make any requirement deemed 
2 ‘necessary under the peculiar circumstances in .any case, prior to the ~ 
-- approval of the map under which a right of way is clamed, and Le | 
Met is submitted for approval. oe. 


Your office letter states: ea = 


me Tt would not require much time, or expense to make the eee surveys and cee - . 
“ete the monuments. The nuraber of monuments ee ed is 13, within an. n extreme dis- ee ge 
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7 tance of six miles ; the average jeneth of lines of survey in sides to alae each 
~ of the monuments is not likely to exceed one mile. Allowing for the extreme of 
_ probable difficulty in running the lines, the work should. be done in a week or ten. 
‘days, while if no unusual difficulties are encountered, it could be done in two days. 
| Considering the impertance of the requirement that these monuments | 
| be placed as reference points for public survey corners to be destroyed - 
by the construction of a reservoir. in connection with the fact that the 


: company would be put to but little expense and time in complying with | ‘: 


the requirement, I sustain the action taken by your oe) and direct _ 


a ae comp aee with the same be insisted pies 


_ SWAMP LAND IN DEMNITY CERTIFICATE—DUPLICATE. 
Snare OF Mrcni¢an. 


A certified | copy of the record of a swamp land indemnity certificate may ‘he issued 
in lieu of the original, where satisfactory proof of the loss thereof: is furnished, 


_ Meohotats Smith to the Commissioner of the General Land Office, October 


(ILE) : 10, 1894.0 we, SEC). 


In the matter of the application of ‘the State. of. Michigan for a new — 
or duplicate vertificate, to replace swamp land indemnity certificate 7 


No. 7, alleged to be lost, your office was instructed by. this Department ~ 


on. April 14, 1894, to advise the Commissioner of Stato: Lands that the — 
evidence of the ee of the original certificate was not regarded as. 
_ sufficient to warrant the issuance of a duplicate or. a certified. copy of 
the original, and that if further action was desired by the State, more: 
specific: evidence of. the loss of the certificate should be presented to 
your office, . where it was to be. first considered aoe then forwarded to ? 
the Department, with recommendation. 
.The Department is in receipt of your office letter of May 8, 1894, 
stating that the Commissioner of State Lands had’ been notified ‘of the 
above departmental directions, and that the governor of the State had — 
forwarded a.statement, sworn to by the Commissioner of State Lands, _ 
and another by the chiet clerk of a Once, ee to the loss of said 


_ certificate. © 
Your office regards said statements as sufficient to show Te i of 


_— the original certificate, and. recommends that 4 certified copy of the rec- 


-ord of said original certificate, together with an additional certificate 
‘ ‘authorizing the local land office to accept such copy as & substitute for 
‘ the original, be furnished ‘the State. 

(With your ‘said office letter are transmitted the sworn statements of — 
the Commissioner of State Lands and the chief clerk of his office, — 
together with such. copy: and ae for. departmental consideration 
aud approval. , : 2 ee 

-1801—VoL 1917 
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* After an examination, Said papers are returned herewith, and author- 
ity j is given your office to transmit the same to the governor of the State 


of Michigan to serve in lieu of the original certificate No. 7,in the man- — 
ner indicated by your office cer tificate and order dated May 8, 1894. 


TIMBER LAND ACT—CHARACTER OF LAND-SPECULATIVE ENTRIES. | 


UNITED SrATES Vs SHARLES ET AL. 


The provisions of the act of June 3, 1878 eauitepiaté the sale of land, the chief value 
of which is its timber, and where said tiniber is so extensive and dense as to ren-. | : 


der the tract'as a whole, in its present state, substantially unfit for cultivation. 
In the investigation of a-case. where fraud is alleged acainst: an entryman, proof of - 
other acts of a similar nature, done eee aoereoulys or about the same time, 
| is admissible to show such intent. | | 
- Timberland entries made for speculative purposes are fandnient and will Le canceled. - 


Seoretary Smith to the Commissioner of the General Lend Office, October 
(J.1. A.) 0, 1894, Pe aa - pau WwW) 


Edward J. Searles; and various: other. deena wales in cases in which 
the United Statés is plaintiff, have appealed. from your office decision 
of June 12, 1893, in which you consolidated and tried said cases 
together, holding their various. timber land entries for cancellation. 
‘The lands involved are located inthe Vancouver land district, Wash- 
ington, and will be hereinafter more specifically designated. 

- ‘The case as presented by the record now r before the Department i 18 
thus stated in your office decision: | ak 3 


In the latter part of 1892 and the early part. of 1893 the following aon ibed: tim- 
‘ber land entries were made at your office, 0 wit:— 

No. 2018, by Edward J. Beatles for §. 4 NW. dtand N. : sw.4 4, See, 8, T. oN, R. 
1 Wz. 

No, 2034, by John H. Stitfen for NE. - Bae: 12, T. 9N., R. fal W. 

No. 2035, by Alvin B. Hastings for NE. 4, Sec. 18, as bes ON., R. 1K. | | 
No, 2086, by Calvin C. Cornell for E. aie 4, and lots d and 2 , ec, 18, of le ON., R. | 
Lee 
No. 2087 : oe Charles H, Harmans for E.t NE. 4 and E. 4 1 SE. 4 Sec. 22, E. oN, R. | 
1 W. | 
, No. 2048, by J ohit Mangs for E. t+ NE: 4,. Sw. + NE. 4 ama NE. 4 SE. 1, See. 14, ba 
9N., R.1 W. 


No. 2050, by George W. Taylor £ for sw. ‘ENE. ry N. 4 SE. 3 and SE.} SE. + 4, Sec. 8 <a 


TON, RIW. | 
No _ 2077, Alleu A. Unekless for E. 1 NE. }and NE. LSE, 1, Sec. 20, T.9N.,R. 1w. ; 
_ No. 2078 by James K. Misner for E. } NW. ¢ and NW. 3 NE. } Sec. 6, T. 9N., R.1 W.. 
No. 2079 by Geo. M. Misner for W. + NW. 4 and W. ve Lanes: 6, T..9N., R.1W. 
No. 2148 by Mark Woods for E. 4 SW. 4 and NW. 4 SW. 4, Sec, 18, T.9 N. »R. 1W. 
No..2156 by William O’Reagan, for SW. 4, Sec. 22, T 10N., RB. 1. W. 7 

No. 2158 by Maurice J. Gieawon for NE. } Sec. 34, T. 9N., R. 1 Ww. 

No. 2197 by M. C. Aten for lots 1 and2 and E. + NW.-4, Jeo, 18, T. 9 N. ne 5 w. 

—. No, 2202 by Wilson Magee for NW. 4, See. 12, T.9N.,R.5 We. 3 
No, 2204 by Edward W. Smith for W. tNw. 3 and W. £ Sw. 4, Sec. 12, T 9 N., as 

"ew. 
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: No. 2207 by Charles Beatner for E.4NW.4 and E. +8W, L Sec. 12 oor, ON. R. 6 W. - 
No. 2214 by William Flinn for SE. 4, Sec. 12, T.9N.,R.5 W. rae 
No. 2215 by George Smaldeon-for SE.’4, Sec. 12, T.9 N., R.6 W. , 

No, 2223, by: Edgar Meyers for NE. 4, Sec. 26, T. 10 N, 2 3 WwW. 
No. 2224 by Herman. Bomeisler for the SE. 4, Sec. 12 T. 9N., R. 6 we 
No. 2225 by W.S. Lafore tor NW. 4, See. 26, T. 10., R. 3.W. . 


June 25, 1883, the then register and receiver of your office agdvescea 
a letter to this office, in which they stated among other things, that 
chee have reason to believe that one J. B. Montgomery of Portland, Oregon, has 
acquired title to a large quantity of timber land in this district by procuring parties 
-to make the entries. of same who do not pay for the land or have any interest in it 
further than to receive from said Montgomery compensation for. their service in . 
making such entries, that in fact said Montgomery pays for. the land: and the par ties 
in whose names the receipts are issued at once convey the lands to him, ” etic, 

Upon this information this office ordered investigations to be made 
concerning a large number of timber land entries in your district includ- 
_ ing those now under consideration. The spec rial agent who isade the 
investigation, furnished separate reports in each of the above and other. 


entries fully corroborating the facts and conditions, set forth in the let- 


ter from your office above referr ed to, and recommended the. cancella-, 
tion of said entries on the grounds (1) that the several tracts were agri- 
ceultural in character and (2) that each of said entrymen made his entry 
“not for his own exclusive use and benefit” but in the interest and for 


the use and benefit of a person other than himself. . 
Thereupon said entries were held for cancellation and the usual notice 


and time given the entrymen to show cause why their entries. should 
-not-be canceled, . No response having been made to said notice by the 
first thirteen of the above named entrymen or their transferees Be 
entries were canceled February 13, 1886. . oa 
| March 15, 1890, J. B. Montgomery mace application for a hearing. 


e concerning each | of said canceled entries alleging that he had purchased 


_said lands from the entrymen; that said entries were canceled without — 
- notice tohim and that said entrymen failed to defend etc., and it appear- 


 .ing that said Montgomery had been entitled to notice of the proceedings 


against sald entries in view of the suggestion in the special agent’s 
report that Montgomery was the transferee of said lands, you were 
directed by this office May 16, 1890, to have a hearing as to each of 
_said entries after due notice to all parties in interest. — , 
It also appears that entries 2202 and 2214 of said list were: canceled 
June 14, 1886, and August 13, 1886, respectively, and that upon the 
application of one W. W. Canin an alleged transferee of the lands 
embraced in said entries, a hearing was ordered May 24, 1887. Both 
of these entries were reported to have been made in. the interest of | 
Montgomery and the lands were conveyed to his brother-in- law, 'T. T, 
Minor, although an adverse claim is asserted by said Chapman acca | 
_on.a conveyance from the entrymen. Inasmuch as this seeming con- | 
flict between transferees does: not affect the character of the-entries it — 
is not deemed necessary, to mee 160 ae motives or circumstances | 
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| of el irsntioceea’ ‘The explanation of the special agent i in. his pete ae 
may be correct, that “it was an effort to side track a fraud and reship’ 
it to a new consignee as ab. innocent purchaser as the other parties | 
_ were near enough the factory to know that character of the goods” ete. — 
However, this examination being confined to the facts which relate 
_ directly. to the nature of the entries the subsequent maneuvers in .con- ~ 
nection with the. lands are immaterial. These two entries seem, there- | 
‘fore, to demand the same consideration which | is. to be. given ‘the other | 
eanceled entries above named, sas | 
The remaining seven entries, to wit: 9197, 2904, 2207, 2215, 2223, | 
2224 and 2225, were not acted upon until a later date when “hearings 
were ordered in each of said cases. : | 
_ It will be seen from the foregoing that all of said i ewente: two entries 
“were investigated under the same instructions ;. that they were all held 
~ for. cancellation on the same charges and that hearings were ordered 
‘ ‘concerning all of them. It now appears that hearin gs have been held . 
_. In/all of said cases and that: the: records thereof have been received: at. 
* this office. It furthermore appears from said records that these cases. 


= ‘ “are very similar in all essential respects; that by stipulation between ia 


a ‘the parties the evidence in the Searles’ case was. largely used in the ~ 


"other cases and that the real party in interest is the same inall of them. | 


_ In view of these facts it is deemed proper to consider all these cases in. i 
one decision without reference to the fact that some of :these entries — 
had been canceled while others remained uncanceled. A hearing being ~ 
er, proceeding de nove the same rules of practice and evidence are alike 
applicable i in all these cases negandicss of what had been done pier to a 


— said hearings. 
' - It is observed that the: bulk. of the testimony submitted at the hear-. 


he 7 ings, relates to the first charge made against these entries, namely, that. 
“the land if cleared of timber would be fit for cultivation. ” Whether 
“or not this. charge was sustained by the evidence is not now a material 


question in view of: the recent decision of the U.S. supreme court in. 
the Budd case. ‘Under that decision this charge must be dismissed for 
the reason that’ if true, it does not constitute a , cause of action against 
a timber land entry. | ae 
It seems very clear from the: evidence that these lands were subject 
to entry under the “ timber and stone” act as the same is now under- 
‘Stood and applied. It appears: that these tracts are covered with 
dense. forests of tir, cedar and hemlock timber and that the surface ‘is 
-Inore or less cut up by. deep gulches and ravines.” These facts show 
_the character. of the Jand, when entered, and that the same was not 
: only valuable for its timber, but entirely unfit for cultivation. | 
‘In the supreme. court decision above referred. to it was held. that | 


| lands are not excluded by the scope of the act because i in the future hy large eesonae: 
_ tures of money and labor they may be rendered suitable for cultivation. Itisenough | 
that at the time of purchase they were not, in. their then condition, fit therefor. 


The: statute does not. refer to the possibilities ¢ of the future bat to. ‘the facts. of the — a 
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“present. (it is further said in the decision referred. to that).the chief value of the 
- land must be its timber and that timber must be so extensive and so dense as to 
_ render.the tract as a whole in its present state substantially unfit for cultivation. 


The tracts in question seem to embody all these conditions. Your 7 


_ ruling, to the contrary, in. the Searles case, was. therefore erroneous 
_ while your action on the first charge in the other case was in ee, ss 


with the law as above construed. 
The contention of counsel for defeudants is, that the evidence int Os 
~ duced before the local officers, was insufficient, except in the cases in- 


which Searles, Lafore and O’Reagan, respectively, were defendants, — 
and that much irrelevant testimony was admitted and considered Iie. 3 


the trial of said cases. | on 
te seems that by agreement of the parties, certified copies of the 

7 evidence of Lafore, O’Reagan and Searles in the trial of the case of 

the latter, should Le used in the trial of all the other cases, defendants 

reserving the right of objection on the ground that au evidence was 

incompetent, irrelevant, :or immaterial. 2 
‘The entries of Searles, Lafore and O’Reagan are very clearly shown’ is 


~ to have been unlawful, but counsel for defendants contends that, under a 


_.the rules laid down in the case of United States 7. Budd (144 Us, 

- 154), there was not sufficient competent evidence adduced ou the sev- | 

eral other trials to justify the local officers in -recommendin gs eancella~ 

tion of the entries involved therein. Ona 

_ Before considering the application of the guile in “the Budd case, it: 

_ will be proper to note the distinction between said case and that at bar... 
It will -be remembered that patent. had issued to Budd, and that he,.. 


_ himself, paid the purchase price of the land javelved.: The rules” fs 
_ invoked and applied by the court in said case were such as are appli- 


cable in a.court of equity, where it is sought ‘to set aside, annul, or — 
correct a written instrument for fraud or mistake in the execution. of - 
the instrument itself.” In such a case the evidence ‘“must be clear, 


unequivocal and convincing.” ‘ A bare preponderance of evidence”: — 
would not be sufficient. It will be remembered also, that, in the cases 


“now under consideration, patent has. never issued ; consequently, there’ 


_ is no written instrument assailed for fraud or mistake in its execution, _ 


and a decision ther ein based upon a preponderance of events can ‘be. 
maintained upon. legal principles. 3 
 Itis perhaps true that a portion of the sens allowed by the local - 
officers, was inadmissible, but the case will be considered in the light - 
of what is regarded as competent testimony. , .* 
 T-note, just here, a significant circumstance, which was doubtless | 
taken into consideration by your office, the fact that not-oue of the. 
entrymen appeared. to defend his entry against the charge of fraud set s 
- forth in the proceedings instituted by the government. : 
_ This circumstance, too, is another characteristic which distin guishes 


the ‘case at bar from the Budd case, ‘in: that tlie defendant Budd, As 
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appeared: and answered, under oath, denying specifically the franida 
charged. | 

Not havin g denied the sites of fraud under oath, ‘the well: cade 
maxim of law beeame applicable to the cases of the defendants, that 
‘all evidence is to be weighed according to the proof, which it was in. 
the power of one side to have produced; and in the power of the other - 
side to have contradicted.” 

An applicant to purchase land auder’ the act of Tie 3, 1878. (20 
Stat., 89), must make oath “that he. does. not apply to pur chase the 
same on speculation but in good faith, to appropriate it to his own 
-exclusive use and benefit.” In this connection I note the fact that not 
one of the entrymen appears to have appropriated the Jand involved 
in his entry to his own exclusive use and benefit, a circumstance that 
might properly be considered. as tending to impeach the oe faith of 
an entryman at the time of making his application. ae 

The testimony of OrReagan, used i in the trial or the CASES, 1S substan: | 
tially as follows: 4 


Sometime in April, about the’ year 1883, William oe Freeman came to my place of — 
business and asked me if I wanted to make $50. I[ said yes, aud asked him how. 
He said George Misner is taking men over to Vancouver to take up lands for J. B. 
Montgomery and said you had better go round and see him about it, if: you want to 
_ go over, I saw Misner and he said he was making up a ‘party to go over the follow- | 
. ing week, I believe. - I asked him if there was any thing crooked about it; ifit was — 
all straight, he said ‘fno,” a man taking an entry simply forfeits his future right 
in making another entry, and that the oath was simply a matter of form. We came | 
over here. I don’t remember the date; there were, I think, éight in the party ;. Wwe > 
came to the land office and were given a slip of paper with a description of the land 
we were expected to fileon. I went to the register.and told him I. wanted to file on 
_ this piece of land; he asked a number of questions, I forget just exactly what further. 
than if I had ever been over this land; I told him nid; but our agent had. ‘That is 
. all I remember, except in taking the oath. : : 
Ques. Had you arranged with any ag ent to visit the land i in | Your behalf? 
Ans. No, I had not. . : 
“Ques. State w heather the land office fees and che cost. of proving g up on the. land 
were paid by you? ) 5 
Ans. No, 
Ques. By whom were they paid? , 
Ans. I don’t know, but think by Mr. Misner. ek. 
Ques. Did you give your noté or other obligation: representing the amount of 
money. paid? : 
Ans. No, eo 5” aad . . 
— Ques, What expense, if aly, in connection a ith filing, examining “the land and 
final proof was paid by you? As oe 
_ Ans. None. 7 3 
Ques. Are. you Acqaniared with, George'l. ee Robert Rockwell, who were > final - 
proof witnesses in this case? | | 
. Ans. No. , . 

Ques. Did you. authorize them ie appease? as final Geek witnesses in your case? ae 
Ans. No. | | 
Queés. Did you again visit the land offies when. final ee was made, or have you ~ 
| knowledge of the time at. which it was made, or the circumstances. under which it 

was made? | : 7 
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Ans. I have ae 3 : 

Ques, What knowledge have you of others aside from the eight you ie spoken. 
of, who made entry the same day as yours, and under the same circumstances? — | 

Ans, I know there were others here, but I do not know whether they entered. or 
not. : 
Ques. I hand youa certificate from the Commissioner of. the General ‘TandiOMes, =) 
dated Nov. 19, 1891, showing what cases George I*, White, who was a final proof 
witness in your case, appeared as final proof witnesses in, and ask yon to state 
who of the parties therein named, were of this party who made. entry at the time — 
yours was made and under the same circumstances ? 


Ans. W. A. Freeman, Chas. Woods, Alexander Lothian, sae Hugh, M. ne ae 


Gleason, E. Simpson, Alexander Caderly, A. A. Bye J. K, Misner, G. M. Misner, 
and T. F. Daly. . 

: — Ques. State what sum it was agreed you anoula receive for making this sity nil : 
~ whether the entry was made and a deed given in accordance with that agreement? 
Ans. I was to receive aes, and. me receive $50, and signed the deed. as per agree- 


ment, | 
Ques. Was this agreement made before filing or “upon the land? 


Ans. Yes. . 
| The evidence of afore as to his own entry was about the: same as 
that of O’Reagan.’ — 
BW: Searles testified, in bois as follows: 7 

That George F. White, representing himself-to be the agent of J.F B, Montgomery, . 
made an. arrangement with the witness to pay him (the witness) $195, 00 to make a 

_ timber land entry; that the entry (No. 2018) was accordingly made and J. B. 
. Montgomery took a deed from him and paid him the saee: 00 ane same day final — 
certificate was issued. 
~ .Osgood Bullock testified that Montgomery and White « came to ae | 
“in October, 1882, and offered him. $100 and all expenses if he would 
make an entry of a tract of which they had the numbers and Saw him 
three different. times on the same subject. 

Basil Latham testified that he was employed by és gent of i. B, 
Montgomery. in October, 1882, to make a timber land entry, (was 


given the numbers of the land, gave them to the register who made out : 


the required papers for me, and I signed my.name to them;” did not 


ms read the affidavit nor hear it read; there were ten others who made | : 


entries at the same time and under the same circumstances; could not 
remember all their names; was paid $40, when he made the éntty and 
$10, more when he made the deed to Montgomery. | | 
It will be observed that O’Reagan in addition to showing ae 
unlawful character of his own entry, testified also that the entries of 
M. Woods, M. J. Gleason, A. A. Unckless, J. K. Misner, and G. M. 
- Misner, were made in the same manner and under the same cireum- 
_ stances as thai of witness. The five last. mentioned entries, together - 


with those of Searles, Lafore and. O’Reagan, are shown not to have — | 


been made for the exclusive use and benefit of the applicants, but for ao 
speculative purposes. : 

It is insisted. _ by counsel, for defendants, ee the testimony in any 
one of these cases is not competent in a case involving a different trans- 
action and cites the. Budd case in support of his contention, 
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Tn discussing the sppliesaen of this principle in the Budd case, ie 7 
court, in commenting upon the testimony of Searles in that: case, says: 


If it be conceded that this testimony as to another transaction: ‘be. competent. in 


. this case, and there be put upon the testimony the wor st possible. construction against. 


Montgomery, to the effect: that he made a distinct. and. positive. agreement with | . 


Searles for the purchase of a tract which the latter was.to enter and obtain fr om the. 


government, and.so a transaction within the exact denunciation of the statute, still = 
that testimony only casts suspicion on the transaction in question here, and. suggests | tt 
the possibility of wrong init. Because a party has done-wrong at one time and in 


one transaction, it does not necessarily follow that he has done like wrong ati other 
times and j in other transactions, ; i 


It seems that the court does not repudiate the dootrine ander eee a 


= cussion, but rather considers. its effect when applied to the Case then . 
under. consideration. = Pe 


Mr. Justice Brown, in his dissenting opinion in the Budd case, States: | - | 
the principle very clearly and forcibly in these words: | 


 Butitisa familiar rule that where a particular act is equivocal in 1 ibs nature, and | 
may have been done. with fraudulént intent, proof of other acts of. a similar nature 
done contempor aneously or about the same time are admissible to show such intent; 


.Cases of fraud are recognized exceptions to the general rnle: that the commission Cy eee 


- one wrongful act has no legal tendency to prove the commission of another, such. . 


other acts always have a bearing upon the questions of {r audulent intent or guilty 


> knowledge where they are in issue. ‘Thus; a single act of passing counterfeit money . 
18 very little, if any, evidence that the party knew it was counterfeit, since the | 


7 Innocent passing of such money is ab every-day occurrence; but if ib. be shown that : 


the person accused made other attempts to pass the money at or about the samé 
time, or that he had other counterfeit money in his possession, the proof of scienter | 
is‘complete. The same rule is frequently invoked in cases of alleged frauds upon’ — 
the government. It was applied by this court in Castle v. Bullard, 23 How., 172, to 

a case where the defendants were charged with having fraudulently sold the goods 

‘of the plaintiff; iu Lincoln », Claflin, 7 Wail., 132, to an action for fraudulently 7 
~ obtaining property; and in Butler. Watkins: 13 Wall., 456, to. an action for deceit — 
~ in endeavoring to prevent a patentee from using bigiavention: The authorities are . 


fully reviewed in. New York Mut. Life Ins. Co. v. Armstrong, 117 Us. 8., 591, a. case 


_ where a policy of life insurance was alleged to have been obtained for the purpose 


of cheating and defrauding the insurance company, and evidence was admitted that 


- : policies i in other companies had been obtained with like intent, ° 


I make. the above quotation from -the dissenting opinion of Tues 5 
| Brown, becatse it does not seem to be inconsistent with the opinion of 

the ‘majority of the court, in 80 far as. the doctrine under discussion i 1s . 
-eoneerned, — | ere : oa 
I hold it to be sound principle, therefore, and not inconsistent with 
| the rulings in the Budd case, that in the investigation of a case, where | | 

fraud is alleged avainst au entryman, proof of other acts of a similar. : 
~ nature done one or about the same time, is : admissible = 

to. show such intent. | 5 gs - 

There is. still another aspect of this case, which may be properly, 

considered, that does not exist in the Budd- Montgomery ease. The 
statute of 1878, provides that an applicant to purchase under said act 
must make oath “ that he does not aE to purchase. the same on spec: 
| ulation.” 
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ie the proceedip 2's initiated by the, government against the. various 


entries now under consideration by the Department, the investigation 


of fraud i is. not’ limited. to the. inquiry as to whether there was a prior — 


; agreement to sell to Montgomery, as soon as final certificate | could be ~ : 


obtained. If these entries were made for purposes of speculation, it”. 


is immaterial whether there was or was not a prior agreement to sell. 
This view is supported by the rulings of. the Department in the case 
of United States ». Bailey..e¢ al. (17 L.. D., 468).° In that case the_ 


care allegations of fraud are similar to the allegations in the cases ae . 


before the Department, In the Bailey case it is said :— 


To entitle one to make a timber land entry and purchase he is requir nad to make: | 
oath: First, that he does not apply to purchase on a speculation, but in coud faith = 


to appropriate the timber to his exclusive use and profit; and Second; that he, has’. - ae 


not directly or indirectly, made any agreement or contract in any way or manner, © 


with any person or persons, by which the title which he might, acqtiire from the. . 


United States, should inure, in whole or in part to the benefit of ally person except: 


himself. 
These requirements. of the oath are separa and distinct. The aaa aura 
comply with one and violate the other, and a violatiou of either requirement would 


defeat.the entry. 


Counsel for defendants points out that Montgomery has. no connec- 8 


tion with certain of the entries involved in this investigation, inasmuch. . 
as they, eight in number, were sold to one T. T. Minor.. His contention — 
is, since the charges of fraud as to all the entries are predicated upon: ~ 
the allegation that they were each made for. the benefit of Montg gomery,. | 
all cases except such as Montgomery has an interest: in, would be: con- 
sidered in a separate investigation.. 
This contention would be just, if the present juquiry was limited to 
‘the question ‘of prior agreement, but ‘as has been hereinbefore: shown, | 
_. if such entries were made for speculative purposes, it is not material to 
- inquire whether they were sold to Montgomery or. not. SE 
All of the entries now under investigation by the iegad aed are 
7 assailed upou the common ground that they were pie a made 
for speculative purposes. : | 
~ Jt is not improper just here to note the enteta fact that not. onile 
did the entrymen in the various entries make default when called upon. 
| to answer the charge of fraud, but: that both Montgomery and. Miner 
were silent. This is doubly sieniiidant when it is considered that the 
. transferees in most cases. held warranty deeds executed. by the entry- 
men, thus fixing the obligation upon the entrymen to defend the title 


of the transferees. If all the defendants, both entrymen and trans- © 


_ ferees, had appeared at the various trials and had made specific denials: | 
-under oath of the. various allegations of fraud, it would ' have. been 
exceedingly. dificult for the government to have overcome such evi-_ 
dence. | | | 
Fraud will not: be eer but being subtle in its “sue e, slight 
circumstances. will justify the inference of its existen ce. ; 
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I concur in 1 the Pint arrived at in | your office ieersiok, ‘which : 


was an affirmance of the decision of the local officers, to the effect that. i 


all the entries hereinbefore enumerated were macle for ‘speculative pur-: 
poses and are therefore fraudulent.. | ae : , 
Your decision is therefore affirmed. 


ATTORNEY—COMPROMISE—TOWN LOT. 
JAMES v. KOONS. 


_ The right of an 5 Houten to bind his client in. the compromise of a case will not be 
recognized, in the absence of specific authority therefor. 
The continuity of the occupancy of a town lot is not broken a absen ces caused by 
the: ‘illness of. the: claimant and the condition of his family. 


Secretary Smith to the Commissioner of | the @ eneral Land Offs, Onicbee , 
(iL) — = 10,1894. “(W. F.M.) 


On Reptember 9, 1890, David P. James mere application to townsite ‘ 


“ poard No. 2, assigned to Oklahoma City, for deed to lot 10, block 21, 


claiming to have entered upon and taken possession of said lot on June 


-. 98, 1889, at a time when there was no other claimant, except as will 


- appear in the further statement of the controversy. On October: 4, r 


1890, George W. Koons also made application for deed to the same. lot, | = : 
alleging himself to be the true and lawful Gooupant thereof, and the 7 


. first and only settler thereon. es 
A hearing was had before the board to. determing the rights of Giese 7 


a eee and the lot .was awarded . to. Koons. The cause is now © 


; before me on appeal from the decision of your office affirming that | 


7% award, | 


Since the case has been. cons hare: an instrument, denominated 


- — te confession of appeal,” ”» has been filed by Ledru Guthrie, represent- 
.. Ing himself to be the attorney of George W. Koons, wherein it is set out 


that the parties to the controversy, having agreed to settle and com- 
promise the matter in issue between them, have agreed that Koons 
shall confess the appealof said James, and this Department is requested 
to instruct the townsite board to make said James a deed to said lot, 
and to that end and in part performance of the settlement this Depart- 
_ ment is authorized to enter a confession of the appeal taken by James 
and to close the case against Koons. 

This is a novel proceeding, aud.presents a novel. question, but my 
view of the nature of the instrument itself renders it unnecessary to 
discuss it. It will be observed that it does not purport to bear the 
signature of the party in interest, but only that of his counsel, and the ~ 
_ preliminary question 18: presented. whether or not the latter pose ee. 

the authority under his general employment or retainer, and, in the © 
absence of specific PaO to bind his client tor the de stated. 
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Its purpose is clearly to carry into effect a compromise, which is repre- 
sented to have been compounded between the parties, but there is no ~~ 
évidence of that compromise or the terms thereof in the record, no — 


record authority of the attorney to act for his client. in the matter, and 


if be. be permitted’ to SO act: at all, ‘it. must. be i in parenane of. his Ss gen- | 

eral retainer. . 
- Ido not think the general power “as an 1 attorney carries with it so. 
“ great authority. | 


The attorney has generally, — virtue of his retainer, aathoney: to do only tone, 
acts, in or out of court, necessary or incidental to the ‘prosecution and management | 


of the suit, and which affect the remedy only,’and not the cause of action. Weeks 3 


| ou Attorneys at Law, page 382. . . .. ‘Attorneys can not waive ‘substantial 
rights of the client without the latter’s consent. Ibid. | 


In the federal courts an attorney can not give a release or discharge 
the cause of action, though he has exclusive control of the remedy, and 
‘may continue or discontinae it. Weeks— on -Attomeys ¢ at law, page 
386, and authorities there cited. — | 

Barly in the century the supreme court of ue United sates, tag 
Chief Justice Marshall as its organ, decided that. while an attorney at 
law, as such, has authority to submit to arbitration, he has no right, 
strictly speaking, to make a compromise for his client. Holker e¢ al. v. 
‘Parker, 7 Cranch, 436. And this: ruling: has been gener ally followed. 
by the courts of ‘the several States. | 

My conclusion is, therefore, that in the absence of special authority 
to bind his client, the instrument filed by the attorney of Koons can 
not be given avy effect. On the merits of the case I find that Koons 
was the first occupant of the lot in controversy, that he placed improve. 
ments on it, and that his subsequent absence and apparent abandon- 


' mhent are accounted for by. the condition of his family and of his own | 


health for some months subsequent to the date of his departure from 
Oklahoma, I am impressed that he went upon the lot in good faith, 
- with the purpose of acquiring title thereto under the law, and that Mis. 
-apparent laches were brought about by circumstances over which he 
scarcely had control. _ 
— On the other hand, it. is conclusively snes that James fest took 
- possession of the lot aud the building placed thereon by Koons as the - 
tenant of the latter, and he oceupied, constr uctively, that relation dur- 
ing the entire time of his possession. | | 
The decision of your office is, therefore, affirmed, 
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_ SOLDIERS ADDITION AL HOMES THAD-CERTIFICATE OF RIGHT. | 
JouNS: ww super ET AL. 


The ele of a: soldier’ Ss additional ‘emestend Sait. aid aimed’ transfer rnexsor | 

by power of attorney to locate the certificate of said right, is made. good in the. 
hands of the purchaser by. the act of August 18, 1894, and ‘such: emarenee is ° 

accordingly entitled to the possession of the certificate. 


Secretary Smith. to jie Commissioner of the General Land Office, October 
(J TH) “as 10, 1894. as ee ey 


~I have considered. thie Tones filed in “behalf of ne rn “Moores, as 
attorney i in fact for Ellen J ohns, from your office. decision of. January 
81, 1893, in the matter of her ‘soldier's additional certificate., The case, 
as now pefore the Department : ar ises as follows: “2 


In 1882, your office issued to Ellen Johns, as widow of a deceased a 


: soldier, a certificate of right to make an. additional homestead entry 
of one hundred and twenty acres of land under the pr ovisions of sec. 
tion 2306 of the Revised Statutes of the United States, = 


In 1886, Moores, under a power of attorney from. Johus, applied ie - 


locate said. certificate and make entry of the SE: 4 of the SE. 4, See.” 


- 93, and the N. 4 of the NW. + of Sec. 25, all in T. 48, R. 41, Marquette, 
| | Michigan. This resulted in litigation because of aavetne alating: to the | 


land, the details of which need not here be. recited, further than to say. 


| that salle proceedings were pending in this Departmerit on appeal, 


Johns filed her relinquishment of. all right, title and interest in and to. 
: said land as applied for under her soldier’s certificate. } 

Actin g in the light: of said. relinquishment, the ‘Department, py 

decision of. April 9, 1892, found it unnecessary to pass upon the merits — 


of the case as between Ellen Johns and opposing claimants, but - 


directed the cancellation of her claim to the lands covered by her applit © 


~ eation to enter. 


A motion fore review haviig' been filed, the Department ie decision 
of August 23, 1892, adh er’ ed to the action taken m the PEevAOUE decision 
of April 9, 1892, a 

It. appears that the selinquisliment: above: qaen toned was filed by 
Johns without the intervention of Moores, who had made the location - 
as her attorney in fact, ‘and that she at wns same time discharged said 
Moores as her attorney: | | : 

The decision on the motion for review held, among other things, that. 


the right of Mrs, J ohns to make this: entry being a personal one, she undoubtedly. 
had the right to relinquish. Her right in the first instance to make entry, whether — 


-- in person or by attorney, was pending on appeal in. this Department, and had not 


| ‘been finally passed upon when her relinquishment was filed, and a relinquishment 
~ by her attorney, whom she appeals to have discharged, was not Tegeeeaty. to eye 
validity. to, her action. . = 7 : | 
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Your ofiice decision before me on appeal states that the departmental 
per from which the above quotation ismade © = — 
“was promulgated by letter “H” of September 7 , 1892, the case finally anseas a 
the attorneys of the parties in interest notified that Ellen Johns’ certificate would 
be delivered to Messrs. Copp and Luckett, said Johns having designated said firm 
‘to act for her, unless aligenon was made within cca days fr om oe of notice 
_ thereof. , oS 3 
. Mri. K. Redington, as representative of J. H. “Moores, filed objec 
--tion.to the delivery as above directed. 7 | 
- -Your office held that the execution of a power of eee to locate : 
a soldier’s additional entry does not convey to the attorney such a vested 
right in the subject-matter as to deprive the party of the right to | 
revoke such power,” citing Johus v. Judge and Barber, decided by 
the Department, on review, August 23, 1892, and overruled the eee . 
- From this action the sppeal under eancideration was brought. . = 
The certificate of right issued to Ellen Johns, under the provisions 
of section 2306 of the Revised Statutes, is in the record before me, ib 


having been filed in the local office by Moores, as attorney in fact for 
J olla, at the date of application to enter, and comes up with une paper 8 


_ in the course of proceedings in the case. 7 
The appeal sets out seven specifications of error, whieh need not: 


- -here be recited in full. It is sufficient vo say that they are > embodied, | 


‘substantially, in the folowing:. 
6 PANG was error not to hold tat the power of: attorney. from J Shue to 
Moores was a power coupled with an interest, and conveyed such a 
‘vested right in the subject-matter as to render the power irrevocable. 
2, It was error not to hold as a corollary to the above that the certifi- 
_ cate of the right to locate, issued in the name of Ellen Johns, should 
be delivered to Moores as her oieney in fact, and. not to her through 
‘Copp and Luckett. 
Condensed still more, these. ‘propositions resolve fhenieiees ars the’ 
sae question: Who-is entitled to the Boeseav ot said certificate of 


ce right? 


The case has been fully argued, both orally ancl by brief -Binoe aad 
| argument there has been legislation by Vongress which seems to have 
a bearing upon the case as presented. 
The act of August 16, 1894, entitled: ‘(An act oer appropriations . 
for sundry civil expenses of the Government for the fiscal year ending — 
‘June thirtieth, eighteen hundred and ninety- five, and for other pur- 
poses,” provides, inter alia: _ os 
That all soldiers’ additional homestead certificates heretofore issued under the 


rules and regulations of thé General Land Office under section twenty-three bun- 


dred and six of the Revised Statutes of the United: States, or in- pursuance of the 
decisions or instructions of the Seer etary of the Interior, of date March tenth, eight- 
een hundred and seventy-seven, or any subsequent decisions or instructions of the — 
| Secretary of .the Iuterior or the Commissioner of the General Land Office, shall be, 
and are hereby, declared to be-valid, notwithstanding any attempted sale or trans- | 
fer thereof; and where such certificates have been or any hereafter be sold or trans. 
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* ferred, aint stile or-transfer. shall not be regarded as inv élida ting sae ght but the 
same shall be good ané valid in the hands of bona fide purchasers for value; and all 


entries heretofore orhereatter made with such certificates by such pureheree shall — 


be approved, and patent shall] issue in the name of the assignees, __ foe 
It-is admitted on the part of Mrs. Johns that her aadinonal home- if 
stead right was sold and that she received for it $200. | 2 
It appears that one King, who was her legal adviser, sold said rig ne 
for $300, and gave her $200 of the proceeds, retaining as his fee. $100. | 
- Subsequently, upon further information as to. the value of her right, 
she filed the relinquishment. of all claim. to the land covered by the 
attempted location by Moores as her attorney in fact, which relinquish- 


ment also contained words. of revocation of the power to Moores to- 


further represent her. | | 
Tn view of the recent law above quoted; I fin dit unnecessary to pase 


- upon the question raised by the appeal as to the characterof the power, 
_ whether revocable or not, and as to the effect of the revocation. | 


There can be no doubt, I- think, that the power given to Moores, 
| through one Crane by substitution, was the result. of attempted sale 
and. transfer. of the right, for which Johns accepted consideration. 
- Moores being the purchaser for value, the right must, under the law — 
above quoted, be held to be good in his-hands. It follows that he is 

entitled to the return of the evidence of that right, to wit, the certifi- 3 
cate which was filed by him in connection with the application - locate 


on the land herein deseribed. 


For the reasons. given, your office. decision 1 1S reversed. 


RAILROAD GRAN tT CITIZ ENSHIP _NATUR ALIZATION-SEYTLEMENT. 
J ONES ®. SourHERN PACIFIC Re. Re Co. 


| Evidence of voting will raise a presumption of citizenship, ¢ as fraud on the part 
of the voter is not to be presumed. | 
Mexicaus residing in California at the time of its cession to the United States, and 


remaining therein. became citizens of the United States under the eighth arti- = | 


ele of the treaty of cession, if they did not, within one year thereatter, declare 
their intention of retaining Mexican citizenship. 

‘Land embraced within the claim of a qualified settler, at the date a ‘railroad ae | 
_ becomes effective, is excepted by such claim from the operation of the grant. 


Secretary Smith to the Commissioner of the General Land Office, October | 
JIA ae 10, 1894. 2 Ges Moo) © 


mt have considered the case of Hugh S. Jones v. The Southern Pacific | 
Railroad Company, on appeal of the latter from your office. decision of 


“ October 12, 1888, awarding to the former the right to file pre-emption 


‘declaratory statement upon the N. 4 of Lots 6 and 7, and: the N. 4 of ; 
the NE. 4 of Sec. 19, ‘T, 12 Be R. 8 E., San Pranciseo, California, land | 
; district, 
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| The land lies within the twenty miles (primary) lin.its of. the grant 
of July 27, 1866 (14 Stat., 292), to the Southern Pacific Railroad Com-_ 
pany, as shown by the map of designated route, filed January 3, 1867. 
-. On October 19, 1887, Hugh 8. Jones applied to file declaratory state- 
~ ment for said tr acts: allecing settlement September 91,1887, and at the 
same time filed affidavits. alleging that said tract was settled upon and 


occupied prior to the date of the filing of map of definite location, by one | ~ 


Juan Lopez. Upon this application your office, by letter of November 5, 
1887, ordered a hearing, and directed that inquiry be made as to the 
date of Lopez’ settlement, the duration of his residenée, the nature 


: and extent of the cultivation and improvenients: made by him, and his 


entire connection with the land, for the purpose of ote mnie. its 
status at said date of definite ge ao. | | 

Pursuant to said ‘instructions, a hearing was had Bele Ane local 
offiver s, who found that the land was at the date of definite location 
occupied and improved by said Lopez, bona fide settler, whose improves 
ments amounted to $1,000. Your office, by letter of October 12, 1888, 
affirmed the ruling of the local officers, and lield that said land was 
excepted from the operiol of the grant: to the Southern, Pacific - 
Railroad Company. : : | | 

From the evidence in the. case, there can ‘be no » question that the 
tract in controversy was occupied by Lopez long prior to the time when 
_ the right of the company attached, and that he had to some extent 
' eultivated the same (using it principally, however, for grazing pur- 
poses), and made valuable improvements. 

If Lopez was qualified as an entryman, the tract in question would 
have been excepted from the grant; but when occupancy, cultivation 
and-improvements are relied upon as the ground of such exception, it 
_ inust affirmatively. appear that the settler was qualified to make entry - 
of the same. (Northern. Pacific R. R. Co. v. MeCrimmon, 12, L. D., 
554; Irvine v. Northern Pacific R. R. Co., 14 L. D. , 362.) | 

There i is no direct evidence relative to itis natur alization: The testi- | 
mony shows that he voted at ‘several elections in California, after its 
admission aS a State. If he was not a citizen, such voting would be in 
fraud of the law; and as fraud is never to be presumed, the presump- 

tion is that he was a citizen. In addition to this presumption, the tes- 
. timony affords. explicit evidence that he was “a native Californian ; 7 
born in California about 1828, ‘before that region was ceded to the : 
- United States. He therefore comes within the provisions of the eighth 
article of the treaty of Guadalupe. Hidalgo, whieh deals with the status | 


~ of persons residing. within the coded limits (9 Stat. 922-929), which & = 


7 reads as follows: 


Those who shall prefer to remain within the said. territory may > eith er robin: the . . | 


title and rights of Mexican citizens, or acquire. those of citizens of the United States. 
_ But they shall be under the obligation to make their election. within one eeu from | 





212 DECISIONS: ‘RELATING tO THE ‘PUBLIC ‘LANDS. 


aie date of the. a ini: ge “of atineation: of. is fn eae: and 1 those =- init remain ~ : 


_ in-the said. territories after the. expiration of that year, without having declared.” 


. their intention to retain the character of. Mexicans, shall be considered » have: 
‘elected to become citizens of the United States. oY 7 | it 

; The question arises whether the provision that nee me ‘shall be bonsid: 
ered. to have elected. to. become citizens,” is. equivalent to saying that 


they shall “be considered citizens” of the United States. 


a The United States Supreme Court, in } the case. of Boya OP Dhayer 
says (143: U.S., 185,162,169); | 


Manifestly the nationality of the inhabitants of. a eee seauseed coe 


by conquest or cession becomes that of the government under whose. 
domain they pass, subject to the right of election on . their ve to ages 


their former nationality, by removal. or otherwise — Be ates ee aa, “EES - | 


7 stances of collective naturalization by treaty or by Snide. are numer- 
ONL 26-8 ee a By the eighth article of the treaty with Mexico, of — 
1848, those Mexicans who remained in the territory: ceded, and who did 


not declare, within one year, their intention to remain Mexican ee 


were to be deemed citizens of the United States, | sp 
The decision of your office, renderéd October 12, 1888, affirms that of = 


the local officers, who found from the evidence submitted ab, the hear- a4 


ing— | | _ 
That: the land in contest has deen scndinuonsly cooupiod since ihe: year 1855 aaa 
that there have been valuable. improvements thereon since that. time; that on i anu~ 


ary 3, 1867, the Jand was occupied by a bona fide. settler, and consequently was. not 23 


affected. by the grant to the Southern Pacific Railroad Company. — - 
After: a careful examination of the record and the testimony, I find - 
_ no reason for disturbing said aoe and ee same is therefore 
eet 7 ; Ree : | 
| RAILROAD LANDS—SECTION By ACT or: MARCH 3, 1887 7. 
(SHNKINS 3 Er AL. V. DREYFUS. 


The right of purchase under section 5, act of March 3, 1887, is not dércated ie an ¥ 
adverse application to enter made after the passage of said act, nor by an appli- 
cation to enter pending at the passage of cole act under which no. settlement: | 


right 18 alleged. 


Secretary Smith to the Commissioner of t the General Land Office, October - 
(J. 1. H.) a es 10, 1894. ME RB.) = 


This case involves the NE. 4 NEL 3 4, , Bee. 38, T 4 18, R. 67 We Den- 7 . 


_ ver land district, Colorado, — 
The record. clone that this land i is within the limits of me erant is eee” 


‘the Union Pacific Railway Company, and that. the road was defuitely: | 


i” located on May 26, 1870. 
* One Daniel T. Lord filed. his’ pre- eupaon Tae statement for 
the tract described on omens 4, 1866, reteeiug: settlement on n that ye 


day. 
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May 16, 138% the pinion: Pacific Railway Company elected tae: NE E. 


1 of said Sec.. , township and 1 range, but 110 patent has been issued for “Ss 


| the land in saeetion: 


January 24, 1887, Solomon Dieyhie catia v make fiotiestead etry: ee 


of the land,. and upon a refusal to allow the same, applied to your office. ne 
On- heal 8, 1888, Henry Jenkins also applied to make homestead - 
entry for this tr act, aud being refused, he likewise appealed. 
July 24, 1890, James Tynon applied to make proof of. his right to pur- 
shase this land under See. 3, of the act of Mareh :3, 1887. 
November 24, 1890, a ee was had to pass upou the merits of case 
thus raised, and the local officers rendered their decision in favor of 
Solomon Dreyfus, and upon appeal, your office decision of Noveinber 5, 
1892, sustained the fiiding below. From that decision the Union Pacitic 
Railway Company, James Tynon and Henry Jenkins filed appeals. - 7 
The act under consideration here is found in the 24 Stat., page es - 
and See. 5, thereof is as follows: | 


That where an ys said company shall have seta. to citizens of. the United Sta tes, or 
_ to persons who have deelared. their intention to become such citizens, as a part of its 
-grant, Jands not conveyed to or. for the use of such company, said lands being the 


numbered sections prescribed in the erant, and being co-terminous with the con- 


structeil parts of said road, and where the lends so sold are for any reason excepted 


from the operation of the grant to said company, it shall be lawful for the bona fide’ : 
purchaser thereof from said company, to make payment to the United States for said_ 


 -Jands, at the ordinary governinent price for like lauds, and ther eupon, patents shall 


issue therefor to the said bona fide purchaser, his heirs‘or assigus: Provided, That all = 7 
lands shall be excepted from the provisions of this section, which, at the date of. eH Te 


_ such sales, were in the bona fide oceupation of adverse claimants under the ‘pre- 
emption or homestead law s of the United States, and whose claims and occupations 


_ have not since been voluntarily abaniloned, as to which excepted lards the said pre- | 


-emption and homestead claimants shall. be permitted. to perfect their proofs and 7 
entries, and receive patents therefor: Provided further, That this section shall not. 


apply to lands settled upon, subsequent to the first day of December, eighteen hun-— : 


‘dred and eighty-two, by persons claiming to enter the same uuder the settlement . 
Jaws of the United States, as to which lands the parties claiming the same, a8 afore-. 
said, shall be entitled to prove up, and enter, as in other like cases, 


The appellant, Henry J enkins, has uo standing here, as his police: | 
tion to enter was made subsequent to the'passage of this act. Union 
Colony v. Fulmele, et al. (16 L. D., 273). 

The pre-emption filing of Daniel T. Lord excepts this land from the. 
railroad company’s grant. | 

In Malone v. Union Pacific, Railway Company, (7 L. D., 13) the oats 
was laid down, that él railroad company is precluded fr om inquiry into 
the validity af élaims existing within its granted limits at date of defi, 
nite location. - 


And in the Union Pacific Biliay Company On Haines: (9 L. D., 595). 


it was held that an unexpired pre-emption filing, of record at definite 


location, raises a prima facie presumption of the existence at that time, — 


of a pre enption claim, sufficient to except the land covered | thereby 
from the operation of the grant. The only question now at issue, is - 

_ the rights of Solomon Dreyfus and James Tynon. Eg a 
iSO YOu 19 18 | | | 


AiG 
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As ‘The Platte Land Goneany nurchased? the land i in conn: fone. os 
_. the Union Pacitic Railway Company, on April 18, 1882, and sold it to 


‘J. B. Cozad in 1886, but no deed was. made to him,- aud he gave a quit 


7 claim deed to james Tynon on September 20, 1887, and on the same ae 


| day, the Platte. Land Company executed a deed to Tynon, and in the — 
deed from the Platte Land Company to Tynon, the following appears: — 


This deed is made with the understanding that should the title to the NE. 4, Sec... : 
83, T.48., BR. 67 W., prove defective, the first party will refund second ae -one- 


fourth price herein paid, ‘and second: par ty agrees to we the same to a eve the oe 


| -first party from all oblig ations: in the pr elises. 7 
Itis shown by the evidence that Solomon Dreyfus: never established 7 
a residence upon the land, and the’ question now at issue is whether : 
het is entitled. to secure title to the land in issue under. the second pro-. 
_ viso of See. 5, of the act. This question has. been passed upon by the ~ 
Departwent’i in. the case of Sethman. v.  Clise: (7 L. DD. ad ane sylla- 
bus of which is as follows:  . | a a 
The right of purchase under section re act of Mar ch 3, 1887, accor ded to ond fide 


purchasers of the land who have the requisite qualifications i in the matter of citizen-. 
sae is not alg u poy the qualific ations of the immediate grantee of the com- 


“The right of a qualified transferee to pur ronase: under said section is not aneted: 


a. by the fact that his purch: ise. was made after the passage of said act, if the jand Was) 


originally purchased in good faith from the company. —_ 
A claim resting upon an application to enter is not protedted under either of fies 
provisos to said section as the terms s thereof pr ovide only: for the epreteetion of settle- 
ment ri ights. . 
And agail in the Union Pac fic Teailway ( See , ved Norton (idem. 3uy, : 


7 it was held— 


The right of purchase aindst section, five nick of Miagoh 3, 1887, is ne defeated aide ee 


the first proviso to said section, if, at the date of the sale by the railroad ¢ ompany, 
‘the land was not in the bora fide occupation of the adverse claimants under the pre- 


emption or homestead laws, nor under the second proviso by an application to enter = 


: a the homestead law on behalf of one who does not. allege a settlement right. 
The cases cited are sufficient to show that, there having been no as 


Eee -tlement.of the land by Solomon Dreyfus, his. mere application to enter. 


- will not defeat the rights of Ty non, 2nd he will be allowed to purchase, 

— upon making the proper. proof, pay thus follows that your. office decision é 

— was in error, and the same is hes eby reversed, 7 : 

oe “SOLDIERS? DECLARA’ roRY STATEMENT—AGEN a. 
2? _ JOHN BENHAM. 


One = files a. sider 8 homestead declaratory statement, and entrusts, the selection 
of the land to an agent, is bound Here Dy and ce to exercise the. dtomies : 
stead right on another tr act. ee 


- Sooretaey: Smith to the Commissioner of ie General Land Ofe October 
GLE) ou nae 10, 1894, 7 _ oe dz Li, McC.) 


-_ John Benham, on May i9, 1892, filed soldier's. declaratory. statement . 
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for the N B, 4 of Sec. ed be 13 N. R..15 W., ‘Oldationia City jada district, < 


Oklahoma. | 
He afterward applied to make a mee homestead entry, naming the 


2 NW. tof Sec. 11, same owestyD and range. Your office ee said 


application. _ 
‘He appeals to the Department, setting forth that the. Sandi: was 


| selected for him by an agent; thatsatd land turned out to be “entirely =e 


worthless for any pur pose of ag griculture;” and he contends that your 
office was in error in holding, “ inferentially, that it requires the same 
showing of diligence to. Se a homestead entry lost by the filing of 
a soldier’s declaratory Statement that it would take to restore a right. 
a exhausted by a homestead entry, for the reason that the right to file a 
soldier’s homestead does not presuppose the actual presence of the 
homesteader upon the land in person prior to the filing of his soldier’s 
declaratory statement.” He contends. further that the statute does — 
not, in the case of a soldier's declaratory statement, ‘‘presuppose an 


inspection of the land;” and that as he has made extensive and valu- 


able improvements on ‘tie land applied for as a second homestead. for. 
which, ‘moreover, there is 10 adverse claimant, “the regulations of the . 
Depariiient ought not to be applied with unbending Severity. 

7 If a person filing a soldier’s declaratory statement entrusts. to’ an 
” attorney the selection of the land for which he files, he is bound by that 
selection. The applicant in the case at bar, having, by his attorney, 
selected a tract aud filed for the same, the exercise of the homestead — 
right a ‘second, time would be as illegal as if he had himself made choice 


. of the tract filed for. (See § Stevens v. Bey 5L.D., sae and other cases es 


since.) 
The poison: of your office IS corre ct, aud is s hereby afiviied’, 


ry 


‘s “ 


| RAILROAD GRANT—-INDEMNITY WITHDRAW AL-SETT LEMENT. 
Sr.. «PAUL, MINNEAPOLIS AND ManrroBa Ry. Co. v. Kestr, } 


An indemnity withdraw al for the peuene of the Nor thern. Pacific grant is in viola~ 
tion of the terms of said grant, and-is ineffective as against an authorized with- 
drawal, covering the same lands, on behalf of another grant. og 

No rights, either legal or equitable, are acquired by settlement on lands included 

within an authorized indemnity withdrawal. 


7 Secretary Smith to the Comméissioner of the General Land Office, October: 
AS Te) © | | 10, 1894. > a ae? Re WO) 


I have considered the. appeal by ee esi from your “office. 
decision of September uP 1889, sustaining the action of the local officers — 
in rejecting. his hoineatead application for the NE.d, Sec. 7, T. 130 N., | 


RB. 36 W., St. Clond Jand district, Minnesota, for conflict with the prior 


inl Caton made of said land on account of the grant. for the St. Paul, 
een and Manitoba nae Co. (St. Vincent. Fixtension). 
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The tract 10 1 question i is yh’ the ‘tndemmnity wits common ao ‘the - 


oe grants made to aid in the constr uction of the N orthern Pacific RB. 
Co, and’ the St. Paul, 1 Mioneepols and Manitoba I R. Co. (St. Vincent, = 
: Extension). | : 


A withdrawal was sous of te ina. on account of the fir st aitnnonel 
grant in January, 1872, but such withdr awel 18 held to have been inade | 
in violation of the provisions of the act aking the grant for said com- 


pany, and was therefore of no effect, except to mark the limits within 
which selection might be made on account of said grant. Northern 


Pacifie R. R. Co. v. Miller (7 L. D., 100), Jennie L. Davis v. Northern | 
Pacifie R. R. Co. (19. L. D.. 87). 
The withdrawal on ‘account of the St. Vincent Extension of the Mani- 


_.toba grant was made February 15, 1872, at which date the land was, — 
so far as shown by the record, free ft om 1 ady er se claim and was. there- r 
fore included within said withdr awal. | | | | a 
The Manitoba company selected the land on 1 account of its sgt antsoly : 
ee 31, 1884, te = : Ee os 
- “The a atau case arose. upon. ‘an ore aes Keslik to mane Loe 
& homestead entry of the land tendered. on August 14, 1885, in which 
settlement was alleged i in January, 1881. Said application was rejected 
by the local officers. for conflict, with the. selection on account of the 
Manitoba erant, which i is sustained by your office d ecision ; fr om which = 
an appeal is ee to this Depar {INCU by a ces : —- 
ay In said appeal it: is urged that the withdrawal ete. on eceunt et alg 
_ _ the gre ant. to the. Norther ul Pacific Ty, R. Co. was sufficient to except thes =”: 
land from the withdrawal made at a Jater date on account of the Mani- 
toba grant, and as settlement i 18 alleged by Keslik prior to sélection by a 


the Manitoba company, that a hearing. should be ordered for the. pur- 


pose of cee eg status of the land ats the date of said company's , 
selection, ? 3 


The question as to ‘the “effect of the withdrawal for amurdeuihity pur- : | 


poses on account of the grant to the Northern Pacific RB. R.Co.has : 


several times been considered by this Départment, and, as before stated, - 
has been held to have been made in violation of the law and ther afore. 

illegal, and the only purpose served thereby was to mark the limits 

within which selection might be made on account of said grant. _ 
In view thereof, I must hold that the land was properly withdrawn 
on account of the grant for the St. Vincent Extensiou, a withdrawal. 
for which was authorized by statute and which continued in force wntil 
restored in. May, 1891. No rights therefore, either legal or equitable, 
as against said grant, could be acquired by a settlement made upon the 
land during the continuance of said withdrawal. Shire et al. v. St. 


a Paul, Minneapolis and Omaha Rwy. Co. (10 bD; , 85), and as selection 
was. fee on account of the Manitoba erant. prior to the revocation of ~~ 


the indemnity withdrawal, such withdrawal was a.bar to. Keslik’s 


a application, and sont office decision sustaining the rejection of the same PY Oe 


is sae a 
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Wooos ET AL. v. BRADLEY. 


Motion fon review of departmental decision of April 16, 1894, 18 Ly, 
Dy a denied Der Seer ey Smith, October 10, 1894, 


“STATE SELECLION—ACT OF SEPTEMBER 4, sai. 
-CaMPBELE v JACKSON (On Review). 


| The location of lands — granted to the States by the act of: rene d., 1841, “Was 

- expressly restricted to lands not ‘reserved from sale by any law of Congress,” and, 

- it therefore follows that land embraced within a statutory withdrawal for the 

benefit of a railroad grant, is not subject to such location; nor will the relin-- | 
quishment of the company of its interest under said grant, operate to remove the 

reservation created ther eby SO as to render such land, subj oct to Be aus pubs 
lic land. | ss nk 


Secretary Smith to the Commissioner ‘af the General Land Office, October 
(J.L A.) | bie 3 10, 1894, _ (BL. ©.) 


‘T have considered the ation filed on behalf of Heury Fakaons in the © 
case of Mary J. Campbell ». Henry Jackson, involving the NE. 4, See. 
21, T. 21 8., RB. 10 E.; M.D. M., San Fraucises land district, California, 
for the review of departmental decision, dated October 17, 1893 (17 Li. 
D., 417), in-which decision it was held ent lands within fhe. primary 
limits of a railroad grant, and withdrawn for the purposes thereof, are 
“not subject to selection under the grant made to the State of California 
by the eighth section of the act of Septeinber 4, 1841 (5 Stat., 453). This 
land was within the primary limits of the grant made by the act of Con- 
— gress approved July 27, 1866 tet 292), t to aid in the construction 

of the Southern Pacific Railroad. | 
‘The company failed to baild its road opposite to the land i in question, 
and the grant appertaining to the uneonstructed portion of this road 

was forfeited by the act of September 29, 1890 (26 Stat. , 496). 

~ On February 4, 1890, Henry Jackson tondared thie location of school 
land warrant Ne: 320), issued: by the State of California, for one hun-— 
/ dred and sixty acres, under. the said act of September 4, 1841 (supra), 
upon the land in question, which. application was forwarded. by the local 
officers to your office for consider ation, with: register and: receiver's letter | 
of April 30, 1890. se 
_ By your office co a Ss of eres 5, 1899, the application of 
Jackson in question, together with other applications to locate war- 

‘ants, was considered aud was accépted and permitted to go to record, 
e * subject to future examination aud adjudication.” | 

On April 19, 1892, M. J. Campbell applied to make homestead entry — 
of this land, ‘alleging residence and occupation. since May 10, 1891. 


_. Her applicati on was rejected for conflict with the location by J ea son 


a and om that action she appealed to. your office. Your office decision. 
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of ‘September 6. , 1892, affirmed the action of the local officers, and the es 


ase was further pro osecuted to this Department, resulting inadecision 


| of October 17, 1893, for the teview of which the present motion is filed. 
In the ‘depar tmental decision just referred to it was held that these 


. _ lands were reserved under the law of Congress. making the grant for — 
the company, from the time of the withdrawal upon the filing of the 


= One 


map of the location by the company, to the date of the passage of the 
act of forfeiture. which latter date was eubsequent to the tender of the 
warrant location and its acceptance by your office. : 

For this reason it was held that the land was not subject tO the ides 
tion; your office decision was reversed ‘and you were directed. to per 
Mrs. Campbell to make entry of the land as applied for. 

In. the motion for review it is alleged that, accompanying’ J acksou’s 
application to locate the tracts in question was a relinquistiment by the 
~ Southern Pacific Railroad Company of allright, title, interest andclaim _ 
by said company. under its grant to_ the fave iD question. This. fact 
-was not set forth in your office decision, nor. Was 1b referred. to in the 3 

decision of the Department now under review, | Pgh 
-— Upon i inquiry at your office [learn that such is the fact; thats accom- 
panying Jackson’s application was a relinquishinent, dated August 24, — 


1889, by Jerome Madden, land agent for said Southern Pacific Railroad - 


Company, of all of its rene title, and claim 1 in and to the land in ques- : 


At would. thus appear that J ackson procured trom ie land « commis- - 
sioner of the railroad company a Waiver or relinquishment of its right. 
or claim under the grant of 1866, and presented the same with his: 


oe ‘application to locate school war rant upon the tractin question. . 


The contention of counsel seeking the review is, that said relinquish- 
~ ment removed all bar. to the selection which night. otherwise have 


| existed, and therefore that the application Was a good and valid one. _ 


This proposition has been ably argued, both oraliy and by brief. 


After full consideration of the case aud the ar guments, Lam unable | | 


to concede the correctness of the position taken in the motion for review. 

The grant was “for the purpose of aiding in the construction of said rail- 

roal + ° + and to secure the safe and. speedy transportation of the 
. mails, troops, munitions of war, and public stores over the route of said 
line of railway and its branches. ” The. benefit: of the public, and 
especially of the government, was the thing uppermost. in the mind 
_ of Congress. The benefit of the company was merely incidental. This _ 
being the theory upon which this, as well as other railroad grants, Was 
‘made, it follows, it seems to me, that any waiver or relinquishment by 


or for the company was ineffective without. the assent of the govern: ie 


ment. In such case there inust be niituality. It-is to my mind a seri- 
ous. question, whether such assent must not be by the power which | 
made the grant, to wit, the Congress of the United States, since not. : 


only was the grant made by that body, but the withdrawal for the ben- 2 “ 
alee of the grant, includi ing ; this tract, was a legislative one. However ae 
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this. may be, there must: certainly be, in any ey sent, Fntaalies: by- the es y 


making and delivery of a formal conveyance and the acceptance of the 
same by the government.. The mere tender of a relinquishment. by. or 


in ‘behalf of 4 railroad company of land covered by a.grant to it can — ‘ ; 
not of itself operate.to restore said lands to the public domain. - Tne — 
_ grantee can not be allowed to thus informally divest itself of the grant, 
~ > nor any part of it, nor can-it in such, manner appear to repudiate, in 
whole or in part, the obligations to the public. and the government 


which under the grant it assumed. 
The Southern Pacific Company, by resolutious of its board of sired: 
tors, formally accepted its graut, November 26, 1866, and. subsequently 


located its line of road. This fixed its status as grantee, and also its. 
4 obligations under the grant. | Lone 
Again, the grant of 1841, undér which the application to locate’ was, 

mace, provided in section eight thereof that the locations might be 

made “on any public land, except such as is or may be reserved from . 


sale by. any law of: Congress « or F prochuinanon. of the President of the © 


United States.” — 


' This tract was. withdrawn saa reserved for the purposes of the grant, 
and that by the law making the grant, and while such reservation 
remained,.location under the act of 1841 could not be made. The grant 
of 1841 could not be made effective on reserved lands. : 

The tender by the locator of the waiver of the company of its alaim 
under the grant of 1866, in the form of a relinquishment executed and — 


delivered to the locator and by lim, presented with his: application, 


could not of ‘itself operate to revoke and remove the reservation, and 
restore the lind to the public domain, so as to render it subject to loca- 
tion as public land. To so hold would be to say that a ‘reservation 


: made by the government. could. at any time be aunalled and set aside 


by some one other than the p-wer that made it. The mere announce- 
ment of such a proposition is sufficient to show its fallacy. . ) 
For the reasons siven, Rene motion for review must be and ib 1 is hereby. 


denied. 


In view of ‘this conclusion, it is unnecessary to consider other ques: 


| tions raised by the motion. 





| paves CONFIRM ATION—SECTION i ACT OF MARCH i 3, 1891. _ 


Davi SAMPSON. 


The inadvertent issuance of final anineste. without pay ment iF the lawful price — 


for the land, does not place the entryman in a position to invoke oe confirmatory 
Rowson of section 7, act of March 3, 1891... 


coe °y Smith to the Commissioner of the General Land Ofee, jue” ae 
(00H) 10, 1894, 3 MG OR) 


David Sampson ine filed his petition in the ne of. a motion. for 


_re review of departmental decisions of May 1, 1893 (16 L. D., 407),.and * 
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— Sof March: 1, 1894 (Le and R. 282, p 415), involving ae pre- -aitiog ee 


7 -eagh entry, made October 15, 1888, for the NW. i of the Sw. 4 of See. oy 


| 29; the E. 4 $ of the SE. an the Sw. ae SE. oo See. 30, T.28., Sy 


S; R. OT W., Denver, Colorado. 


lt appears. that one minded anid twenty a acres Sof ae land, viz: - thie ; 


. EL + of the SE. 4 and the Sw. 4 4 of the SE. 4, are within the twenty se 
—- -mnile limits of le Union Pacific Railway, and ther efore subject to dis- — 


a posal only at two dollars. and fifty cents per “acre. The register and oe 


baer receiver, however , inadvertently accepted one dollar and twenty. five -.-- | 


Le * cents an acre, a issued final eer tificate, at the time above given. On © 


. the discovery of this mistake, claimant: was called on to pay the amount ve i 


. os . due the government for the land he had entered. Answering this | 


demand, he did not attempt to controvert the fact that three-fourths of : 


a the land covered by the entry had been inadvertently sold to him for — 


one-half its. value, but insisted that the. entry should be confir med under 
the provisions of section 7 of the act of March 3, 1891 (26 Stat., 1095). 
The Department, in botly decisions above Bisa: denied his applica- 
tion for confirmation, and, directed: that full payatient of the jand be 
made. a : , , 
It is ‘clear that this Penty. was. soe a without authority of Jaw. : 
The register and receiver had no jurisdiction to issue final receipt and — 
certificate upon oue hundred and twenty acres of this, land without 
the payment-of two dollars and fifty cents an acre. | 
_. Section 2357 of the Revised Statutes absolutely requires that 1 price 
to be paid for lands so situated, and the local officers had no author ity 
whatever for’ accepting: ah less amount.. The inadvertent issuance of 


. aa the final certificate, without. payment. for the: land, does not place : 


claimant i in a position to ask for confirmation, and ihe series of cases 


~ cited to sustain that contention—namely, Jair us Lincoln, 16 L. D., 465, 


: oseph Yocum, idem., 467, and others—can not be accepted as snithon ity — 


<4 for the position taken: Ta those ca ses entries were confirmed because - 
we ‘ they: were apparently nade under existin o laws, the local officer: s havin g 
| jurisdiction” of the subjeet matter, the conditions all being present, 
a authorizing. confirmation. | ene | | at 


. . In this case, as above Showin, the. Joel: Affiters went neyend tiie a8 
authority and in direct opposition to the law, in allowing the entry 


ei without the required payment. It was hot the intention of Congress eS 


ne to confirm such:an entry. Payment for the land is. the vital aus a 
ment without which patent can not lawfully issue. 


The. petition. is denied, and claimant will be called. on oe pay the. 


-. : required amount, in a reasonable time, failing in which the entry will - ns 


. ‘ be canceled as 3 to the one hundr ed and eny acres s not t yet pale for, 
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“RAILROAD Gn. \NT-INDEMNITY SELE CTION, 


“Nore rHERN. ‘Pacrere R. R, . 00. 


By ne fete of peotiom 6, of the Por teitane woe of: Santabee 29, 1890, lands sth 
the forfeited limits of the iain ime, not: ‘subject to indemnity . selection on 
. behalf of the branch line prior to said act, are thereafter: not open ‘to such» 

| appropriation. Sey , , “ 


Secretary Smith t 19° the Commissioner of t the General Land Opies, itor 
(J.1.H.) | “ae 5 BO, ‘1894.  ° fer “8 of. WwW. C.) 


‘I have considered he appeal by ae Nor thern Pacific Railr sae company 
from your office decision. of December 7 , 1892 holding for cancellation 
its indemnity. list No. 1, selected ou aéeoutit of the branch line of said 

_ road, for’ the reason that the lands selected are also w ithin the primary 

| limits of that portion of the grant extending from Walluln, Washing. ae 
ton, to Portland, Oregon, which was never constructed by the company, 


an the grant ippertaining to whic h was forfeited by the act of eR: a 


- tember 29, 1890 (26 Stat. 496). | seh 
_ Your office bases its decision upon the aroate that these lands being | 


| within the primary limits of the grant opposite the portion of the main » m4 | 
. line before described, and not excepted front said grant, could not have . 


been selected as indemnity for the branch line while said grant for the 

- main line stood unforfeited, and that the sixth section of the forfeiture 

~ act specifically prohibits a selection or such lands for + indemnity. Pa _ 
poses after the forfeiture. : A te x 

- The section referred to reads as follows: 


‘That no lands declared forfeited to: the United States by this ct shall, ay reason, _ 
of. such forfeiture, inure to the benefit of any. State or corporation to ain lands — 


- may bave been granted by Congress, except as herein otherwise provided; nor. shall. : : | 


this act be. construed to enlarge the area of laud: originally, covered by any such 


grantor to confer any right. upon any Stute, corporation « or. Perec) to lands which hg, 


‘were excepted from : uch grant, ete. toe, © 1 
These lands being of the number’ prescribed. and within the sepleee 
limits of the grant for the main line, and not coming within any of the 
terms of exception of said grant, could not have been selected as indem- 
nity ou account of the branch line. prior to the forfeiture; ‘so that, if 
selection is now permitted to be made of such, lands it must be by rea- 
son of, or as a result of, forfeiture of this ree of the grant along 
the main line. | aia ve - | 
. It'would seem that this is just what 15. ended to be. pr evented by. 
the’ provisions of section six, of the act of forfeiture to which your. office 
decision refers and which is above quoted. | cae 9% Y 
By the act of March 2, 1889 (25 Stat., 1008), the made inpertaining ; 


to the unconstructed portion of certain grants in the Northern Penin- - 


sula of Michigan were declared forfeited, and the fourth section of that 
- act coutains a provision ‘similar to that of ‘section six just referred to. 
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‘The ere of said sebtion four is as follows 


That no lands declir ed forfeited to the United States by this. act shall. inure to ie 
benefit of any State’ or corporation to which lands. may have been gr anted by Con- | 
gress, except as herein otherwise provided; nor shall this act be construed to enlarge 





_. the area of lands originally covered by any ‘such erant, or to waive or releasein any 
- way any right of the United. States now existing, to have any other lands granted 


by them, as recited in the first. section, forfeited for any failure, ae or future, to 
compiy with the conditions of the grant, ete, | 3 Pie, <a 
43 In the neighbor hood of Ontonagon, Mic hig van, ‘tna graut, cana | 
 south-easter ly from said. point to the State line near the Brule river, is 

| overlapped by the road running from. Marquette to. Ontonagon. To aid 


in the construction of both of said roads, grants wer emade by theact 


of June 3, 1856 (11. Stat., 21), and the portion of the road from Mar- 
quette to Ontonagon, west of L’Anse being unconstructed, the grant 
appertaining thereto was forfeited by s said act of Mareh 2 , 1889, supra. 
. The Ontonagon and Brule viver railroad vompany pon which the 
grant running south- easterly from Ontonagon towards the State line 
had been conferred, sought 1 to select the lands withio its indemnity liinits 


-. where the same was overlapped by the place limits of the road running 


from Marquette to Ontonagon, and it was held that, under the provi- 
sions of said section four of. ne. act of Mar ch 2 a 1889, said company is 
not eititled to select as indemnity any lands formerly embraced within 
the granted limits of the road. from. Marquette to. Ontonagon, which 
lands not having been subject to selection under the original grant, were 
‘not made so by the act of forfeiture. See. Ontonagon and. Brule river 
railroad company (13 L. D., 463), | 

It would seem that said decision is conclusive of hen case at Dar; ‘and 
I must therefore sustain your office decision and direct that the com- 
| pany s said indemnity list No. 1, be ordered canceled, 


crr IZENSHIP—E XPATRIAT TON _cONnT PESTANT. 
| GaBy 4 v, THOMPSON. 


‘The euler ae a citizen of ihe United States, shousts boris ina itoveien country, are. 
| citizens of the United States by, virtue of their father’s citizenship. 

A citizen of the United States. who, in order to practice his profession while residing 
in a foreign country, t takes an oath of allegiance to the reigning. ruler thereof, | 
_. without renouncing his own. citizenship, does not thereby expatriate himself. 
; ‘The right of a homesteader to file an amended affidavit, showing his qualification to 3 


make entry, will not be defeated by the pendency of a contest, wherein it is | - 


apparent that the contestant is not qualified to take, the land in the event that 
_ he secures a . judgment of cancellation, iin” 


Seeretara y Smith to the Commissioner of the General Laka Office, jg 


Gs. Ey fa We A AGDEL od ees 28% eI Ps): ns 


ae The appeal of the defendant. from your office decision of December — | 
| og. 1892, holding for cancellation his homestead entry No. 245, made 


- March 5, 1891, Olympia, Washington, series, and eh the No of | 
the NW. 4 x OF See, 31, T. 18, R i. tas been considered. : 
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_ Numerous errors are assigned, but the substance of the appellant’s” 
— eontention is that your office erred, in the decision appes vied from, in 
holding his homestead entry for cancellation, on the ground that he 
was not a citizen of the United States. 3 | 
It is shown. by the records that the appellant's fates was born in the 
United States in the early part of this century. — That. when. quite a 
young man he went. to England; after a.stay of some time there, he 
welt to Italy, where a son, this appellant, was born to him. “Thence he 
returned to England. for a short time, taking his family, including 
| appellant, with him. From Iingland he: went to New Zealand, where 
appellant grew to manhood, and lived until about the age of forty, 
when he came.to America. Appellants s father never retur ned to Amer- 
ica, but died abroad at an advanced age, ong ie . fe 
When he was about twenty-one years old appellant was admitted to 
practice as an attorney at law inthe courts of New Zealand. The oath 
required of him at that time included not only the ordinary clause of — 
fidelity to his clients’ interests, ete., but an oath.of allegiance to the ~~ 
British Queen, as well. After his admission to the bar ot New Zealand, 


appellant remained thére some uineteen years, or until about the age 


of forty, when he came to Oregon, and was admitted to the bar of that. 
State by the supreme court thereot. He practiced law in Oregon for a 
time, when lie removed to the Territory of Washington, where he voted 
‘at the elections aud was elected to and held the office of justice of tlie 
peace, and was a resident of said Territory when it was admitted to — 
the Union as a State, These are in ee the pertinent facts estab- 
lished by the record. — . ee 
| Appellant's father, by ae of fee birth in 1 the United States, was | 
an American citizen. (Revised Statutes, Sec. 1992.) ee 
There is no evidence that at the date of appellant's birth his father - 
had any intention of not returning to the United States, or that he had — 
expatriated himself, or taken any steps in that direction. Hence we’ 
must conclude from the. evidence before us that at the date of appel-— 
Jant’s birth his father was still an Ameri ican citizen, and. that, although | 
born in a for elgu country, appellant was a citizen of the Waited States 
by virtue of his father’s citizenship. (Revised Statutes, Sec. 1993; 
State v. Adams, 45 Iowa, 99.) . | 
Did appellant’s oath of: allegiance to the British Queen exptriate: 
him? The form of that oath is as follows—“I do sincerely promise and 
swear thatI will be faithful and bear true allegiance to her maj jesty Queen. : 
Victoria.” (21 and 22, Vict., Chap. 48.) _ | | 
_ The case of Gower v. Southern Pacifie BR. R. Co. Pra Public Land | 
Laws, Vol. 2, p. 932); is a case in point. It is. held in that case that— _ 
ae - Where w citizen of the United States deced allegiance to the King of the rere 
wich Islands, without renouncing his own government, held not to be construed as 


a forfeiture of the right of Americau citizenship; and the fact that he held. ome | 
under the foreigu government 1 is not proof or act of expatriation. . 
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The dediciai in ‘the Gover case, suprens-% was basad ¢ oll. ‘ihe opinion of 


Attorney- General George H: Williams, on the subject of expatri iation, — oo, 


.. given August 30, 1873 ae Atty.-Gen’s Op., 295). In that “opinion: he ig 
4 says— ota . -_ 


“Congress has inde ho provision for the formal renunciation oP citizenship by a 
citizen of the United States, while he remains in this country; but if such citizen 


emigrates to a foreign country, and there, in the mode provided. by its laws orinany ~ . | 
other solemn and public manuer, renouuces his United States citizenship, and makes =. 


ee: voluntary sn bunission to its authorities with a bona fideintent of becoming a citizen | 


or subject there, I think that the government of the United States should not regard = 


3 this procedure otherwise than as an act of expatriation, 


ae * * * Bo gt SB ; es 


<< Rggidence 3 in a ea country, and. an intent not to return, are ‘essential eis 


By . ments of expatriation; bnt to show complete expatriation, as the law now. stands, it 
is necessary. to show something more than these.. Attormey-General Black (9 Opin. oy 
a . 350) Says that expatriation includes not only emigration out of one’ s native country, | 
“Ges but naturalization in the country adopted as a future residence. My opinion, how-. 

| — ever, is that, in addition to domicile and intent to remain, such expressions or acts 
as amount toa renunciation of United States citizenship, and a willingness to sub- 


Tnit to or adopt the obligations of the country in which the person resides, such as | 


accepting public. employ ment, engaging in military services, ete: , may be treated by 


this g government. as expatriation, without actual naturalization. Naturalization ae : 


= -- without doubt the highest, but uot the only evidence of expatriation. 


When a citizen of the United States’ goes abroad without intending to retuEn, he a 


pa . takes one indispensable step towards expatriation; but to effect a complete. annibi-. | 


and himself, which expatriation implies, it is nec essary that he should become. aTes- - 


lation: of all duties and obligations between the government. anil his native country: 


~~. ident in some foreign country, with an intent.to remain there, superadded to which 
ae ther 6 must be acts: in the direction of becoming a citizen or subject. of such forei, on | 


| country, amounting: at least to a renunciation of United States: citizenshi ip. 


In the Gower ¢ r Case the oath of allegiance was taken to aid Gower i in 


prosecuting his. business as a merchant... In the case at. bar appellant 


| 7 took the oath of allegiance to the British ‘Queen in order to enable him 
ete. practice his profession. It.was held.in the Gower « case that becatise 


he did not: renounce his American citizenship the oath of allegiance a 


7 - taken by him didnot expatriate him. In the case at bar appellant 
“Was not required to and did not renounce his American citizenship, 


et. and hence, by parity of reasoning, did not, by taking that oath, expa- os 


.. triate himself. It follows, therefore, on the authority of the Gaus : 
“oo Gase,- that. at the date of making the homestead entry in question - 
- appellant was an- American citizen, and in that respect. a qualified 
| entryman. This couclusion removes the necessity of considering” the } 


make said entry, because of the fact that prior to the date.of making ac 
the entiry ip. question he had made another homestead entry, which he 


question of « collective natuvalization,” raised in the case. —_ = 
It is further urged by the appellee that appellant is disqualified ¢ is 


= : relinquished for a valuable consideration, and that he therefore could 
nob be heard to say that he had derived no peoneny from, the homestead 


| law. 


The second seetion of the act of March 2 2, 1889 20 Stat, S54), pr roe 
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vides. in. general terms. ‘that any nerson eat has hepetyae mingle: a 


homestead entry and who has not perfected title ther eunder, may make, 
another homestead entry, but that this right shall not apply to persons 
who perfect title to lands under the pre-emption or homestead laws 
already initiated. The circular of March 8, 1889 (8 L. D., 314), provides. | 


that persons applying to make a second homestead entry under said 
> geetion two shall make al) affidavit “desiguatipg the entry formerly 


made, by description of the land, number and date of entry, or other 
sufficieut data, that it was made prior to the date of said act, aud also 


that he has not since perfected a pre- emption or homestead title: ini- aa 


tiated prior to that date.” Appellant has filed an atiiday it, as he laims, . 
- in compliance with that cireular. In his said. atfidavit, ator deserib- 
ing the land, and the number and date of his former homestead entry, 


' he says, “and the same was canceled upon his relinquishment April - | 
Diy. 1886, and that be never received any benefit frou. said entry, Wor | 


pericoted: title to the tract embraced in said entry nor to any other: 


tract under the homestead law.” 


| The above does not comply with the provisions of section two of the 
— act of Mar ch 2, 1889, nor with the instructions of March 8, supra, in 
that there is no apiemative e showing that he has not-sinec the passage 
of said act perfected title under the pre- emption law, on a right initi-: | 
ated prior to the passage of said act.. The question now ar ises, can, the 


affidavit in question be amended so as to cover the defect mentioned— 


provided the facts warrant it—in the presence of an alleged adverse 
claim. But in the ease at bar there is no adverse claim, so far as the 
plaintiff is concerned, notwithstanding his position’ as contestant. 


While the rule of this Department is that it will not pass on the ques. ns 


tion. of who is entitled to make an entry, or to exercise the preference _ 
| right.thereof until that question is presented, yet it has the right to 
_avail itself of all pertinent facts in the record for the protection of the 


government, which is a party to all these transactions, and it is in evi- . - 


dence from the plaintiff himself that he. is the owner. of 211 - acres of 
land, and hence is not a qualified entryman (act of March 3, 1891, Sec, 
. 5, 26 Stat.,. , 1095), and therefore can assert no claim uilverse to the. 
defendant. 

Your office decision of December 21, 1892 , supr tt, is therefire modified 
as follows: You will direct the local office to notify the appellant that: 


he will be allowed fifteen days from the date of receipt of notive hereof,in es 
3 which to file an amended affidavit, covering the defect indicated; that 


if such affidavit is not filed in the local office within the time named, - 
gaid homestead entry No. 245 is to be canceled, and entry of the ae 


permitted by the first qualified entryman. Should the affidavit be a #3 


filed within the time named, it is to be transmitted to your office, ald - 
if found sufficient, you will dismiss appellee’s contest and protest, | 
approve appellant's final “proof, if found to be regular, and pass, the | 
same to patent. Should said affid avit be found. not to comply, with 
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| oa the cline of the act of March 2 2, 1889, supra, you will iccacd - 


as though the affidavit had. not been filed within the time. Hamed 8. 7 


ee, above @ directed. 


" ACCOUNTS—REPAYMENT—AUTHORITY OF FIRST COMPTROLLER. 
CALVIN A, STANFIELD. 


. The First Comptr oller- of the Treasury may refuse to pass | an sbsount for repayment, a 
pe he is of ‘the opinion that the proof required by law has not been made , though o 
a the pr oof submitted may be-deemed sufficient by the Pep unen , mo 


- Seeretary Smith to the Coniasdone of the Coleral Land Office, ‘Giles 


_ Co) ee 10, 1894. a GO. R.) 7 





On: Marci 14, 1894; the Department pakeea upon the application of ue | 


“Calvin A. Stamicid: ‘and concurred in the recommendation of your 


e Office. for the repayment to him of the purchase money paid on his | - 
<< = entry. of the NE. 4 NE. 4, Sec. 17, T.9'8., R. 10 W., Little Rock, Arkan- 


a as per. pertiacute No. 8608, ated July 23, 1857. 


“It appears that. Stanfield’s eniry was canceled November 2: 24, 1860, : - 


. because the laud covered thereby was embraced in a prior patented | 


| [UR selection of the State of Arkansas. 


Pe AG thus appearing that the land was ‘ erroneously sold,” your office | 
on March ° “6, 189-4, certified the account to the First Comptroller of: the | 


. ‘Treasury Department (Report No. 58, 8316) for forty dollars. — 


- On April 17, 1894, the. Compiraller addressed a communication to a 
- your office sala attention to the fact that ‘No proof of loyalty accom- © 


es panies the papers,” and that section 3480 of the Revised Statutes. ‘nro- 


ag hibits the payment of all such accounts or claims, ar ising poe to =e , : 


: ae 7 13, 1861, without such proof.” 


. ‘The Department. in a letter dated June 30, 1894 (Mise. L. ar Nee 
287, p. 440), addressed tothe Secretary of the Treasury, dissented from. 


the opinion of the Comptroller,and suggested if that officer still adhered — | 


to his opinion, that the legal question involved might be: submitted. tO : 
the Attorney Gener al for au opinion. : 7 | 
Tam now in receipt of a letter from the Comptroller data July 13, 4 


“1894, by reference from the Secr etary of the Treasury, declining to pass | 


_-' the account, for reasons tleretofore given by him. The Comptroller 


is only authorized to courtersign such warrants as are “authorized By 2: 3 


law.” He has the undoubted authority, therefore, to refuse the pay- 
ment of & claim or demand. when he is of : opinion that the proof . 


ae Tequired by law has not been made, although the sufficiency of that: _ 7 


a proof has been. favorably passed upon by other officers of the. govern- 
ment specially charged with those duties. | 
The papers are therefore returned, and you will call “upon 1 Mr. Stan. _ 


coe field to furnish the es required. 
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HOMESTEAD. ENTRY—-MINING CLAIM—CONFLICT. 
WINTERS ET AL. v. BLISS. | | 
The failure of mineral claimants to comply with a departmental order and show by 7 


survey the extent of an alleged conflict w ith an agricultural eutry, warrants the 
conclusion, in the disposition of said entry, that. no such conflict exists, 


: acres Smith to the Commissioner of the General Land oft Ce, te ) 
(0H) 0, 1894. | (WO) 


In aapartientl denser of J aluary 14, 1999 (14 L. D. 59), the mat- 
ter of the alleged conflict of. certain faeneial claims with homestead | 
eutry made by David. F. Bliss, on paece 21,1882, covering the N. § 
NW. 4, SE. 4 NW. 4 and lot 2, Sec. 17, T. 6 S. R. 13 E., Hailey land 
district, [dabo, was considered, ae it was held that the evidence 


offered to show. the location of said. conflict is conflicting ; further, that 


the boundaries of said mineral claims were not well now or identified. = 
For the purpose of determining whether any. conflict existed on the, | 
part of. the Eureka, Ontario, New York Bar: and Smith and Justice 7 
Mines with the land covered. by the entry. by Bliss, it was directed i in 
said departmental decision that the’ mineral claimants should be - 
required, within sixty days after notice, to have said mining claims 


surveyed so as to mark the boundaries, distances, and courses of the * < 


same.as required by the mining laws, fastedd of having a segregated oe 
survey of the homestead entry made at one expense, ot the pious 
claimant. — A eae 





I am now in receipt of your letter of December 20, 1893, an whic ae : 


it appears that due notice was given the minersl cumades of the 
— requirement under sal departmental decision in the matter of mark- 
ing out, the claims under the mining laws, in order .to ‘determine 
. whether there was ¢ any conflict with the entry by Bliss, and if. so, the. 

extent-of such conflict, and that they have declined to make the sur- 
vey necessary for this purpose. . | 

Your said letter further reports that on ve y 6, 1893, the ‘local officers 
_ issued final homestead entry No. £76 for the whole of: the land embraced 
in Bliss’ original entry and the matter is presen: ed to this epaniiens 
for fur ther instr uctions. | : 

The. mineral. claimants ore alleged - that a conflict Sseea with 
the entry of Bliss, which was of land returned as agricultur al, it was’ 
required that they establish the extent of the conflict in accordance _ 
— with directions given in the depar tmental decision before referred to. 


Having failed to make the survey as required, it must be cousidered © . 


for the purposes of disposing of Bliss’ entry, that no conflict exists, 


and the action of the local officers under the circumstances, in issuing | | | 
a final eutry to the w hole of the land claimed. by Bliss was proper, and, sees. 


if the same is other wise regular, will be passed. to patent. 
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“Missourr Kansas AND TaxAs Ry. Co. v. ‘PROXBLL. 





Sas "Motion, for veview of departmental decision of July 26, 1893, 17. L. es 
ae D. oa denied a Eercey Smith, October 10, 1894, a 


f 


eS RES J UDICATA— SECOND. HOMESTEAD EN TRY. , | 
MILLER 2. SEBASTIAN, — 


: The fact that the alias of an entry is res judicata so far as the ‘Genckal Land Office 2 


is concerned will not preclude the consideration of such pestion: by. the Secre- - 
| tary of the Interior. : a 
‘The right: to make a. second lomestead sitry under sec tion % ‘act of KF February 13, 
1891, may be exercised by one whose first entry was made prior to the passage | 
of said act, and: ‘relinquished ee bee! vy thereto in the set tlement ofa contest. 


Seer wetare y ‘Smith to the Comiissioner of the gan Lana op Ce, ‘October 


rae Ce LH) | 10, 1894. on 8 (CW, Pe 


oJ hae considered the appeal of Joseph H. Miller ia your office | - 7 


is decision of January 18, 1898, dismissing his coutest ag ainst the homé-- - 


a stead entry of George M. Sebadtiaai for the SW. + of See. 93, T 12 N.; 


- ; RAE E., Oklahoma land district, Oklahoma Ter i 1. eee 
— On ihe day of trial before the local officers, the attorney for “the elaine ae 
ant moved to dismiss the contest for the following reason, © | 


that the complaint filed therein fails to state a cause of action, the recor ds of this . 


. office showing that. said entry was made after being passed upon by. the Commmis-. a 
ee, - sioner of the General Land Office, and that the same is VE8 judicata. 


“The, local. officers sustained the motion and dismissed the contest, 
It appears from the record that, on September 2 3, 1891, the eaimant 


| herein filed an application to make a second entry for the land. in ques- 
tion. | The local officers rejected his application. He appealed to your. a 


_ office, and filed an affidavit alleging that April 25, 1889, he made home- » * 
stead entry for the SW. 4 of Sec. 22, T. 12 N., RB. 3 E.; that le estab- 


~ dished his residence on said tract in good faith, and expended thereon — ; 


: : in permanent. and valuable Improvements about $1200; that August oe. i. 
— 1889, his claim was contested by J. R. Barrows; that for’ the purpose — 


~ of comprowise, and for that purpose only, he relinquished said tract to . 


the United States, receiving from the said contestant less. than he had 


Pe expended i in his improvements on the tract, and in. defending the suit. 


= Apr il 27, 1892, your office reversed the decision of the local officers, = 
and ordeted. that his application should be allowed. ‘Sebastian there- | 


<a upon made. the homestead entry now in contest. 


June 9, 1899, , Miller filed his affidavit of contest, change 


‘That George M. ‘Sebastian on May 4, 1892, made homestead entry No. “gone, at: the . . 


| : 7 = Oklahoma City land office, upon the SW.4¢ of Sec. 23, T.12R.4 E.,1.M., which said. 
~. homestead entry was made upon the ener of the (ominiee anor of the General Land 


> Office at ‘Washington, as shown by said Commissioner’ s letter to the register and - | 


2 ~. Reosiver of ue local. land office at Delehou City; of date April: 27, 1892. 
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That said homestead sities is void j in. ae for the follows reasons, ‘to wit :—Upon 7 
April 25, 1889, said George M. Sebastian made homestead entry: No. 108, at. Guthrie 
local land office, upon the SW.4 of Sec. 22, T. 12 R. 3 W., the same being a part of 
-.the lands opened to settlement. by the proclamation of the President, of date of 

March 23, 1889. 
Upon August —, 1889, J ohn R. Barrows filed in the land office at Gattis aD affie 
davit of contest penne the last named homestead entry of said George M. Sebastian, 
charging that the said George M. Sebastian did after March 2, 1889, and before noon 
of April 22, 1889, enter upon and oceupy parts of the lands described in, and declared. 
“open to settlement by the proclamation of the President. On said contest affidavit: 
a! hearing was commenced before the register and receiver'at Oklahoma City, 0. T., 
and progressed for some days, when the same. was compromised, and John K. Bar: 
rows paid the said George M. Sebastian the sum of one thousand dollars, which was. 
accepted by said George M. Sebastian; and he did, onJune 8, 1891, execute a relin- 
quishment to the United States for said SW. + of Sec. 92, T.12 R38 W., and filed 
the same in the United States land office at Oklahoma City, and his said ioivestand 2 
entry No. 108 was cancelled by said relinquishment; and on the same day said John. 
_R. Barrows made his homestcad entry No. 570, (Oklahoma ‘Series) upon bia Sw. 
+ of Sec. 22,T. 12 R. 3 W. | af 
‘Thereupon, on the 4th day of May, 1892, said George M. Sebastian made his said. 
homestead entry No. 4215, as before Stated. , 


The ground of the decision of your office affirming the ‘action of 
the local officers is, that your office decision of April 27, ae is res: 
judicata: 


That where the office ‘ting pandorea’s a decision: on a certain sade of facts, it should 
not again be called on’ to pass ree on the same entry, unless different alle- 
gations be had. 


Even if it should be admitted that the legality of Miller’s aa is: 
ves judicata so far as your office is concerned, it cannot be doubted that 
the case should be considered. by the Séorétary of the Interior, and if 
the entry be found to be illegal, it is his right and duty to aihcee its: 
cancellation... Lee v. Johnson (116-U.8, , 48); Charles W. Biikins © L. 
D., 49); Puget Mill Company (7 L.D. , 301). 
Tt. is therefore necessary to coiisider the question rrr by the con- 
test, namely: Was Sebastian qualified, under the 7th section of the 
act of February 13, 1891 (26 Stat. » 158), to mek? his second homestead: 
| entry? | 
It is contended by counsel for eoiibentant that Beoacaan is not pro-— 
tected by said act. - But clearly heis. The land covered by his second 
entry, lying within the territory ceded by the Sac and Fox Nation and 


the Iowa tribe of Indians, falls within section 7 of said act which REO. Z oe 


vides that these lands: — 7 
Shall be disposed of to actual settlers only, uuder she provisions of the homestead 


laws, except section 2301, which. shall not apply: + °* : *‘ andany person other- 
wise qualified, who has attempted to, but for any cause failed to, secure a title in 


fee to a homestead | uuder existinglaw, °°: °° ee “Shall be qualified to make ahome-_ 
stead entry upon any of said lands. a ee 
The evident meaning of this is, that one who- has ‘made anh are 
_ prior to the passage of the act, and hasnot perfected it, whether before 
or after the passage of the act, shall be entitled to a second ALD but. 
1801—-voL 19——19 Pe ve 
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if. the srietnal entry was made after the passage | of the act a second ae oe 


entry cannot be made. It is the time of making the first entry, not of | 
failure to secure title, th at controls the right to make a second entry. - 

This is the interpr sfation put upon the act of March 2, 1889, (25 Stat.,. 
980) which is ipsissimis verbis of the act under consider ation, In the ie 
general cir cular of the Department of February 6, 1892, pp. 16 oe 39; 
referred to in the Departmental cirewlar of September 18, , 1891, aS opera- 
tive in relation to these lands. See le J oe B. ‘Baldwin (TS, L. D., 
374). | | : 
Tam consequently of 0 opinion that ie bontest was s properly dismissed, 
and the decision of your office 18 affirmed. ra 


Stare | OF OREGon. as 


. Motion for review of devattnental Gecnion of Mareh 21, 1894, 18 L. a 
dD, a denied by ae Smith, October 10, 1894. a 


OKLAHOMA. TOWNSITE—TOWN LOTS. ~OCCUPANCY. 


BENSON VQ HUNTER. 


a Ubsowpant ” as the word is used. in the act of May L4, 1890, means one aes is is Pe 


open, exclusive, . and adverse possession, under a claim of ownership, and. the | 
possession in such case must be notorious and unequivocal, carrying with it | 
such recognized marks of ownership as will serve to’ notify all comers that =: 
another claims the most complete interest therein then available. | 
The occupancy required by said act must be in cvood faith, either for the purpose of 
residence, or for conducting some sort of legitimate business thereon. : 
After occupancy once begins, and actual possession of the lot is acquired, it muat be | 
maintained up to the date. of entry by the townsite trustees. — | eS, 
| Secretar. y Smith to the Commissioner of the Gener ab L and Ofc, October . 
(J. Le: © eae ee a (1? 2 - | : 
Ihave considered the appeal of Robert A. Benson (ae your office 
decision, dated February 26, 1894, awarding lot 6, block 15, in the town 
of Norman, Oklahoma, to A. T. Banter a : 
The sord shows that on August 30, 1890, the. towunite race: 
board No. 4 of Oklahoma, made entry of the land. embracing said lot, 
under the act of May 14, 1890, (26 Stat. , 109). Robert. A. Benson and 
A. T, Hunter are both claimants for said ioc A hearing was had before 
the board of townsite trustees No. 4, at which the parties appeared and 
submitted their testimony. The board rendered a decision on the 11th 
day of December, 1890, in which it held that Hunter is entitled to a 


deed for the lot. . One member of the board filed a dissenting opHon, _ 


in which he held that it should be awarded to Benson. e 
Benson appealed to your office, which, on the 26th day of February, : 
: 1894, affirmed the whee aaa of the board; oe the lot in question 


to Hunter. | 
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note your office decision Benson aces | 

Both of the parties to this controversy claim the lot in controversy, 2 
- reason of alleged occupancy thereof. The facts disclosed by the 
record and testimony in the case, upon which their one must be. 
decided, are substantially as follows: , 
AS to Benson’s claim, it appears that he went on said lot-on the 24th | 
_ day of April, 1889, aaa drove a stake into the ground, on which‘he 


. wrote a statement that he claimed the lot, and signed his name to it, 


Soon afterwards, he procured about a half of a wagon load of rock, and 
‘put itin the shape of a foundation oe al house; all of which cost him 
some $5 or $6. | . 
About May 6, 1889, he transferred his claim to his sister, oneKempie _ 
~ Benson, who resided j in the State of Indiana, and. never became. a resi- . 
dent of the town of Norman, or the Territory of Oklahoma. Benson 
caused the lot to be registered with the pr ovisional town authorities, 
recoguized by most of the people of the town of Norman, in the name. 
of Kempie Benson, and after the transfer to her, henailed a few boards — 
on. the fence posts he had set in 1 the ground on the lot, before une trans- 
fer to her. | 

Benson testified that in ae. 1889, his. sister sold ana transferred 
the claim back: to him, by assigning to him the certificate of registra- 
tion issued by the said town authorities in her name. The testimony, 
however, shows that as late as October 23, 1889, Benson represented to 
-Hunter that his sister, Kempie Benson, was at that time claiming to be 
the original occupant of the lot, for on that date he gave to Hunter. a 
written notice signed icxempie Benson ws R. A. Benson ”, in which 
Hunter was notified that she was : 
the original oceupant of lot No. 6, block 15, in the town of Norman. That L placed 
valuable improvements thereon at the time ot my occupancy. That I have never 
relinquished or sold my right thereto. That a part of my said improvements remain 
on said lot, and that I shall, at the proper time, and before the proper tribnnal, ask. 
for a deed to said lot. ThatI claim the sum of $10 per month from you, rental for 
the wrongful detention of the same, from this date, October 23, 1889. ’ 

As to Hunter’s claim, it appears that about the 1st of J uly, 1889, 
one Brown went on the lot and tore down the fence, and appr opriated | 
the rock put there by Benson; built a dwelling house on it, which was 
~ occupied by a tenant of his ‘intl about the Ist of August, 1889, when | 
he sold it and his claim to the lot to Hunter for the sum of. $90. 
‘Hunter had his claim registered with said town authorities, and he 
took possession of the house on said lot immediately after he purchased 
it, and continued in the actual possession of it up to the date of hearing. 

| He was residing on the lot, and had the exclusive peaceable possession | 


of it at the date the townsite board made entry of the tract, of which = 


oo was & part. | 
Section one, of the act of May 14, 1890, supra, pcovides that entries | 
for town sites may be made by a board of trustees, “for the several: 
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use: ead benefit of the oceupants thereof”, under regulations ts be: pro: : 
‘vided by the Secretary of the Interior. 3 
Section two of said act provides that: 


In the execution of such trust, and for the purposes of the conveyance of title ‘by. 
said trustees; any certificate, or other paper evidence of claim, duly issued by the 
authority recognized for such purpose, by the people residing upon any town site, 
the subject of entry hereunder, shall be taken as evidence of the oceupancy by the 
- holder thereof of the lot or lots therein described, except that where there is an _ 
adverse claim to said property, such certificate shall on be pe 4Ma fe acie evidence of - 
_ the claim of oceupancy of the holder. : 
At the times the respective certificates were issued £ Miss Benson | 
and Hunter, the town of Norman was not incorporated ; there had been. ~ 
no territorial legislature in that Territory; there was no judge of the 
county court for the county in which the land is situated, as required — 
by sections 2387 and 2388, of the Revised. Statutes, ander which see. 
_ tion 13, of the act of March 2, 1889, (25 Stat. , 980-1005) empowered the 
Scorckisy of the Interior to perniit entry of lands for townsites; not- 
withstanding the apparent want of lawful authority on the part of the 
so-called provisional town authorities of Norman to pass ordinances 
generally, and prescribe penalties for their violation, it is quite clear 
that Congress recognized the authority of such organizations in the 
matter of issuing certificates to claimants of lots in such town, by mak- 
ing a rule of evidence, applicable to certificates, duly issued -by the 
recognized authority, whereby such certificaté must be taken as some 
evidence of the occupancy of the holder thereof, of the lot or lots: 
described in the certificate, but where there is an adverse claim to such 


Jot, the certificate “ shall only be prima facie evidence of the claim of | 7 


occupancy of the holder.” In this case, each of the claimants claims 


under a certificate issued by the recognized town authorities, as well = _ 


as occupancy of the lot, Benson claiming under one issued to his sister, - 
and Hunter claiming under a later one issued to him. There is ‘noth- 
ing in the record or testimony tending to show that Hunter's certificate 
was issued through ‘a mistake, on the part of the authorities issuing, or. 
that it was procured. by any fraud on the part of Hunter; as his was 
‘issued after the one to Kempie Bensou had been issued, it seems reas- 
. onable to presume that the authorities found that she had abandoned 
whatever claim she had-to the lot before Hunter’s certificate was issued, 
| and in that case Hunter’s certificate would, under ‘the law, only be. 
prima facie evidence of his claim of occupancy. | 
In your office decision, an occupant is defined to be: 


One who isin open, exclusive, and adverse possession, un der a claim of ownership, 
and such possession must be notorious and unequivocal, carrying with it such recog- — 


nized marks and evidences of ownership as will serve to notify all comers that _ - 


-another claims the most complete interest therein, then available. : 
I think that this definition is sufficiently clear and full to cover cases 

arising under the act in question; however, each that may arise should 

be determined on its own peculiar facts. After such occupancy begins, 
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and the actual possession of the property is acquired by the claimant, 
_ in order to be available as a foundation on which to rest a claim, it 
must be maintained up to the date of entry by the townsite trustees. — 
» Primarily, the entry for a townsite is made by the. trustees, “for the 
several use and benefit of the occupants thereof”, which must mean 
good faith occupancy of the lot or lots, either for the purpose of resi- 
dence, or for conducting some sort of legitimate business thereon, such 
as a store, shop, office, bank, factory, etc. A mere colorable occupancy, 
for the purpose of speonlative in the lot or Jots, is not such an occu- 
_pancy as would avarrant the trustees in allowing such claimaut to pur- 
chase as an occupant. It is quite clear that a good faith occupant is 
‘ not necessarily required to actually occupy the property in person; he 
may do so by a tenant or agent. Berry v. Corette (15 L. D., 210). 
The acts of Benson in doing what he did on the lot, in question may 
have been sufficient to have initiated such an occupancy as the law 
requires, but whatever rights- he acquired thereby, he surrendered or 
abandoned when he made the transfer to his sister, who was not al 
actual or constructive occupant of the lot, for she was a 1on- resident, e 
and the nailing of a few boards on the fence posts, which Benson testi. 
fied he did for her, was not sufficient to constitute her anh occupant: by | 
her agent, sapecially in the face of an adverse. claim.. ' Benson, there- _ 
fore, acquired no right by the alleged re-transfer of the right of occu- 
pancy to him by his sister, for she had no such right to convey. | 


‘Brown’s acts in going on to the lot, and doing what he did, at atime ; 


when it was not in fact occupied—after it had. been abandoned—was 
‘not such a trespass as would prevent his.right' as an occupant, attach- 
_ing to the property.. Hunter’s oceupancy should.be considered inde- 
pendently of the acts of Brown, for he bought the house and paid for 
it, and went into the possession of it at a time when Benson was not 
claiming possession, and after Benson had surrender ed and transferr ed 


all his rights to the property, Hunter’s - occupancy was lawful, and it. 


was continued up to the date of eutry of the land. by the trustees. 
I concur in the conclusion reachetl in the decision appealed from, and 
it is accor dingly attirmed. = 


EGERT Vv Tors. 


Motion. for review of departmental deéision of February * 1894, 18 iC 
| th D.; 55, denied” by Secretary Smith, October 10, 1894, : 
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_ PRACTICE—APPEAL—REVIEW—REHEARING. 
i SCHWEITZER v, HILLIARD ET AL. 


The provisions of. Rule 79 of Practice can ‘only ie invoked « on behalf of | a litigant | 
_ who has himself filed a motion for review... _ 
A cause will not be remanded, on application for rehearin 2; for the pur pose of 3 inquir- ; 
. ing into charges of abandonment subsequent to a final decision of tlie Depa 
ment, though sucky charges may form the proper basis for a& new contest. | 


Secretar, Y. Smith to the Commissioner of the Gener al Land Off ice, October 
(J. I. H.) eae 7 é 10, “1894. Ls = (WwW. F, M.) 


OA short seeount of the wapecadings heretofore had: in this case is - 
necessary to the orderly consideration and disposition of the matters 
now pending therein. “ 

~ The land in controver sy is lot Lof re 309 and the NW. 4 of. sec- 
tion 36, township 36 N., range 6 E., of the district of Wausau, eee 


sin, and was withdrawn for rosétvorr pur poses by executive proclaity: eect 


| fon of April 5, 1881, and restored to the public domain by the act of — - 


_ Congress of June 20, 1890, 26 Stat., 169, to take effect. as to homestead | 
— entries on December 20, 1890. . ee 
On December 20, 1390, Lonsou Hilliard ads lisinestedd entry of lot 


1, section 35, and. ae N. 4 of the NW. fof section 36; and on January | 
12, 1891, January 7, 1891, and January 8, 1891, Philip Schweitzer, — 
Jd co Tate and. Rdward. ‘Houlenan filed applications, respectively, to 


- make homestead entry of the N.W. 4 of section 36, each alleging set- 7 3 


‘tlement on December 20, 1890. 
A hearing having heen had before the local officer S, ‘nies held Hil- 
 liard’s entry for cancellation, and that Schweitzer, Lutz and Houlehan | 
‘were equally entitled to make entry of the NW. 4 of section 36, 
On appeal to your office the ‘cecommendation: of the register and | 
receiver was affirmed as to the cancellation of Hilliard’s entry, but’ 
-Houlehan’s application was denied, and the land was directed to be 
disposed of to the highest bidder as between Schweitzer and. Lutz. 
Hilliard filed a. motion for review, and that being denied, he brought 
the case on appeal to this Department. Houlehan ‘ also appealed, but 
on motion of Schweitzer his meet was dismissed as having peer filed .- 
out of time. | : 
The matters ancl chinoed in issue nave been then wad there fully con- 
_ sidered, this Department rendered a decision on. February 12, 1894, in. 
all respects affirming the decision of yous office. “L. and BR. No. 279, Pp. 


440. 


On April 6, 1894, Edward Houlehan filed ; in the local office a ‘motion. 


for review, adh on April 21, 1894, Lonson Hilliard filed. a motion for” 


rehearing. These motions will be considered and 1 disposed of 1 in the 
| order of the dates of their filing. ST es 
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-‘Honlehan, i in his motion, complains of the action of this Deparanent 
‘in dismissing his appeal, contending that the time between the filing of 


Hilliard’s motion for rehearing in your office on August 22, 1802,and 


_ the notice of a decision upon that motion should be excluded in comput. — 
. ing the time allowed him for appeal. Practice rule 79, upon which he. 


relies for relief, according to my. construction of. its object, can only be . 


invoked in behalf of alitigant who has himself filed a motion for review, — 


and not for the benefit of other parties to the controversy who have no | 
such motions pending. Thatis to say, a judgment becomes final after 


the expiration. of the sixty clear days provided for by rule 86, as to all par, 7 — 


ties: who have failed or. neglected to cause its erepeneien ‘by appeal or | - 


by motion for review. | 
| Hilliard’s application for a 1 rehear ‘ing sets ont three several groun ds 
therefor, as follows: i 
1. That Philip. Schweitzer, one a of the parties, on ebraas y 21, 1894, ie 
3 filed a relinquishment of all his claim and right to the land, 3 
2, That Jacob Lutz is disqualified from making homestead entr y for ” 


that he. went upon the land prior to December 20, 1890, contrary to the 


| ~ statute by virtue of which it was restored. ‘to the public, domain and 7 
re-opened to entry. | 
8. That Lutz has abandoned the. land and failed to ocenpy, cultivate 7 


— and. improve it, 


Iti is obvious that the first and. third of ie forepaine char ges scuoly: - 
no reasonable basis for a rehearing. The relinquishment of, Schweitzer 
will inure to the benefit of Lutz, and the right of the latter must be 
determined with reference to his ae to the land at t the date of coee 
nearing h eretofore had. | | 


A catise will not be remanded for the purpose of: inquiring ante = | 


charges of | abandonment subsequent to a decision by this Depart- 

- ment which has become final as to all the ‘issues therein, though such 

charges might form the proper basis of anew contest. 3 
As to the second allegation that. Lutz is disqualified for having 


| ‘entered upon the lands in controversy prior to December 20, 1890, it * | 


appears that one of the grounds upon which Hilliard asked for a new 
trial before your office was that Lutz was camped on the land on the 
19th day of December, 1890, and the very matter was therefore in issue | 


before this Department on Febru uary 12, 1894, the day upon which the > 


decision now under review was rendered, and conned uonnly: is now res 
judicata, 3 


denied. 


“MoGrecor ET AL. v. _ Quinn. 


"Motion font review of departmental decision of April 5 5, 1894, 18 L. D., 
368, denied by SecretarySmith, October 10, 1894. | 


For the foregoing reasons s both the motions under consideration are 
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OKLAHOMA LANDS—EX'TENSION or TIME FOR PAXMENT.. 


| DEPARTMENT OF THE. INTERIOR, 
| GENERAL LAND Orrice, POR ga 
oe | > Woiehing gton, D. C. een 1894.) 
REGISTER AND | RECEIVER, | a a a 
| Oklahoma, Oklahoma Territora Yoo oe 
GENTLEMEN: :—You were addressed, wadepaaty of Septenbbe 13, 1893, | 


o 17 L.D., 263, in reference to an anticipated action of Congress for an ; 


i extension of time within which ‘the first. pay ment of purchase money _ 


. in cases of entries of lands ceded by the Citizen Band of Pottawatomie - * 
~-and the Absentee Shawnee Indians, and of lands ceded by the Cheyenne 


and Arapahoe ‘Indians, was required to be made: under the 16th sec: 
tion of the act of March 3, 1891, 26. Stat., 1026, and you were then: 
directed in reference to the Poftawaiomie an. Absentee Shawnee lands’ 


to postpone making.demand for the first instalment of purchase money 


- under instructions of June 8, 1893, 17 L. D., 51, until further instruc- — 


tions trom this office, in order to afford time for oa to act upon =~ 


- the proposed jopielations: 
‘Congress acted by statute of ouber 30, 1893, pranting the sitlens | 
an. extension of one year sO as to admit. of sah: payment bein ginade at, 


any time within three years from the date of the entry of such lands. ates 


| This statute was, ‘the subject of cir cular of February 1 14, 1894,18 LL. D., 50. 


Tt is now repr esented on reliable authority that pr essing necessity a 


exists for a further extension of time in favor of settlers on the lands | 


ceded by the Pottawatomie and Absentee Shawnee Indians, and that. me 
the first payment in some cases will become due before the action of 


- Congress can be obtained, which is to be invoked for the purpose. I 


| have, therefore, as in the former instance, to direct, in reference tothe = 
- Pottawatomie and Absentee Shawnee lands, above mentioned, that: | 


you postpone making demand for the first. instalment of purchase 
money, under instructions of cirenlar of June 8, 1893, 17 L. D. , 51, until — 
_ further instructions from this office, in order to aftord time for Con gress. 
to act upon the proposed leg islation. : vo 

| Hespectially, - 


‘Epwarp A, Bownrs, 
| any Commisioner. 
Approved: 3 
: HOKE SMITH, 
Seoretary. 


DECISIONS — TO puck gen! —— aoe a 


HOMESTEAD ENTRY—CONTIGUITY OF TRACTS. 
oe ke PIERRE Lauzon, 


A howeaiend entry may stand intact though it fnoindes tracts that according to the 

_ public survey are non-contiguous, by reason of their lying on both sides of a 

~ meandered lake, where it appears that said: tracts in fact form a-compact body 

of land, and a fractional quarter section, and Where the rights of the Pua 
are entitled to an equitable Pennie raulon: 


Seoretung Smith to the Commissioner of the Géneral tua Office, October 
ise) 8, 4 10, 1894 es Ws C)) 


I have sonnides ed the appeal. by Pierre lauzon from your. office deck: 7 
~ gion. of March 10, 1893, holding for cancellation his homestead entry 
‘No. 13,195, made September 7 7,.1885, for lots 2, 3; 4, and 5, Sec. 34, T. 

AT N., R OT W., St. Cloud. land district, Minnesota, upon qhich final _ 


_eertificate No. 7936 was issued J uly 26, 1892, for the reason that the ac 


 Jand embraced i in said entry is non- gence aeie: being situated on both - 


= sidés. of a. meandered lake coon to the. plat of. survey on file in ; a 


| your office. 

‘It appears that on October 12, 1892, your ‘office suspended ma sy 
and required the entry man to elect which portion of the entry he would 
retain, in answer to which he: makes affidavit to the fact that the land 
entered is a compact body. of Iand and that the return in the survey is” 
erroneous, due either to fraud or mistake. _ ; 

‘In. support of these allegations the atfidavit of the county surveyor 
is furnished, which shows that instead of being oné continuous lake | 
running across the section, there are’ two lakes, the distance between ~ 
them being eighty- eight. rods, and that the land between said lakes is 
from twenty to fifty feet above the level of said lakes; consequently, | 


‘i the change is not due to the drying up of the lake but ‘rather to error. — 
_in representing the same in the return of the government survey: -He —_ 


is also corroborated by two other witnesses. - 
> Without considering the question as to the correctness of the origin al 
survey, these affidavits clearly establish the fact that s said lots now * 
— form a compact hody of land. Further, that they are within the 7 
boundaries, and form the fractional SE. 4 , of said Sec. 34. - — 
The records of ‘your office show that. filin gs have been made for the 
SE. 4 asa body, and that several parties had made filings embracing | 
| said ‘lots 2, 3, 4 and 5, prior to the entry. by Lauzon, whieh, however, 7 
__ they failed ve perfect. | | 
It must also be remembered. that Lauzon was permitted by the local 
_ officers to make entry of this land in 1885; that he has since shown 
compliance: with law and final certificate. has issued upon his. entry. | 
It would therefore work a great hardship to Lauzon to now cancel his’ 
entry on account of non- contiguity, or to require him to eliminate one- | 
half of his ony | | 
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Tt also appears s that the’ surrounding eer have all beeti enter ell; and _ 


- even if the lots on either side of the lake. represented in the plat were : 
2s eliminated from the entry, they would. form isolated tracts of such a’ 
_ small area that their disposition would har ‘ly be likely in the > ustal im 


course of. disposing of public lands. 


oe "REGISTERS AND ‘Reourvens, 


I must, therefore, reverse your action and. direct that the entry be 
considered is its merits. as regularly? allowed. Ma 


‘DESERT. LAND ENTRY—ACT OF AUGUST Ay “Aso. eat! 
-OrrduraR. 


DEpaRrwen OF THE ‘INTERIOR, 
a GENERAL LAND OFFICE, 
Washing gton, D: C. October 14, 1894, 


7 United States Land. Offices, — | - 
Cla ae Your attention is. called. an an act of. ‘Congress,’ 


~ approved August 4, 1894 (Public 159), entitled “An act for the relief of | a 


‘persons who. have filed declarations of intention to enter desert — | 
he wcOny of which is hereto annexed. | : 3 
In. accordance with. the first provision of said act, you will in- all 


gases where a desert land entry was made between January 1, 1890, 5% 


and August 4, 1894, withhold notice of the expiration of the statutory a 


oe period for making Anal proof, until the expiration of five years from @ 


the date of such entry. 


Another provision of the bill saeponde. for the year Siettean hanied 


= and ninety- -four the requirement, that persons who have filed declara- 


tions of intention to enter desert, lands shall expend the full sum of one 


ioe! dollar per acre during each year toward the reclamation of the land, . 


and such annual expenditure. for that ‘hie and the Proof thereof, 1s ee 


‘dispensed with. 
Inasmuch as the annual Sais aaa proof. thereof may be nade 
-at- any time prior to. the expiration of the year within which such — 
expenditure is required, you will withhold notices of a failure to sub- 
mit yearly proof in all cases where the same would have been due i 1 
1894, if this act had not been passed. - In such cases the yearly proofs 
must, be made on or before the dates in 1895, that correspond to the 
dates in 1894 when said proofs would eomvice have been required. 
Under the terms of the act the annual. expenditires for the year — 


~ 1894; and: proof thereof are dispensed with, consequently parties who | : 
- made desert land entries during 1894, prior to the passage of said act 


are not required ‘to make any expenditure during the present year, but 
the year within which they. will be required to make such eka 


Bip and proof will. pbesit J Juauaey 1, 1895. 
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The proviso to the act is sufficiently explicit, but it may be said that a 


it is not construed as waiving the expenditure of the full sum of three 
: dollars per acre before the submission of final EDROoE | | 


Very respectfully, 
Hipw.. A. Bowzrs, 
| — — Acting Csinmiesioner 
Approved: | ~ 4 | 
| Hokt SMITH 


Secretary. 


(PuBLic—No. 159.) 
AN ACT for the relief of persons who have filed declarations. of intention: to euter desert lands. 
Beit enacted by the Senate and House of Representatives of the United States of dmerica — 
in Congress assembled, That in all cases, where declarations of intention to: enter des- 


ert Jands have been filed, and the four years’ limit within. which: final proof may be: 
_ made had not é6xpired prior to January first, eighteen hundred and ninety-four, the 


time within which such proof may be made in each. such: case. is hereby extended to 


five years from the date of filing the declaration; and the requirement that the. ‘per-- 
sons filing such declarations shall expend the full sum of one dollar per acre during 
each year toward the reclamation of the land is hereby suspended for the year eight- 
een hundred and ninety-four, and such annual expeuditure for that year, and the’ 
proof thereof, is hereby dispensed with: Provided, That within the period of five 
years from filing the declaration satisfactory proof be made to the register and 
receiver of the reclamation and cultivation of such land to the extent and cost and 
. in the mauner provided by existing law, except as to said year ei ighteen huudredand | 
_ ninety-four, and upon the payment to the receiver of the additional sum of one dol- 
lar per acre, as provided in existing. law, a er shall i issue‘ as therein. provided. 
een August 4, 1894, . 


“Basta % Wr ISEMAN, 


Motion for review of departmental decision of A pr il 4, 1894, 1s L. D., 
337, denied by Secretary Smith, October 12, 1894... | 


ENTRY— LIMITATION ar ACREAGE—ACT OY MARCH 3, “1891. 
W. BR. HARRISON. 


An entry of land, valuable only for the timber and stone thereon, should not be. - 
~~ included in the maximum amount of lands that may be acquired under the. limi- 
tation imposed by the act of pete 30, "1890, as construed by the subeeqiont: 
act of March 3, 1891. ' 


Secretary Smith to the Commissioner a the Gener ab Land Office, October 
(3.1. B.) | 1 1898 (Dy 


WwW. Ri. Harrison,’ assignee’ of SN. Harrison, appeals from your office 
decision of February 10, 1893, holding cash entry No. 2810 for cancella- 
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tion, involving the SE. 4 of N W.. 4, hana NE. 4 of. sw. hy See. 9, 2 382, 

‘R14 E., M.D., Sasiiville land: district, California. : 
| November) 11, 1891, S..N. Harrison made desert Ae for w. 4, Ses! 
15, T. 29 N., R. 15 ii., containing three hundred and twenty acres. 

“On J uly2, 1892, he tnadecash entr y for the tract first herein described, 
containing sieht acres. This last entry, and the testimony sustaining 
it, shows that the tract is valuable only for the timber and, perhaps, 
for stone, but is unfit for cultivation and “will be unfit for cultivation 
_ when the timber is removed.” : 

The act of August 30, 1890 (26 Stat. , 391), limits the amount of aad 
that may be acquired by one person’ ee any of the land laws, to three 
hundred and twenty acres “under all of said laws.” | 
Your office decision is based on that act, and holds the cash entry of 
the eighty-acre timber tract for ca ncellation by reasun of the pr lor ony 
of three hundred and twenty acres of agricultural lands. 
__ If the act cited stood alone, your office decision wonld be clearly cor- | 
rect, but the act.of March 3, 1891 (26 Stat., 1101), has restricted the 
limitation of the act of August 30, 1890, to “agricultur al lands” in 


these words: pee © wee a : 


The provision of ‘ An act insking appr opri iationé: ie sundr' ‘y civil expenses of the | 

- government for the fiscal year ending June 30,1891, and for other purposes,’ which - 
reads as follows, viz: ‘No person who shall after the passage of this-act enter upon 

any of the public lands with a view to occupation, entry, or settlement. under any 


— of the land law 8, shall be p ermitted to acquire title to more than three hundred and. 


twenty acres in the age eregate under.all said laws;’ shall be construed to include in 
the maximum amount of lands, the title to which is permitted to be acquired by one 
"person, only agricultural lands, and not to include lands entered or songht to be. 
entered under mineral land laws. | Z pe ef 
Tt can not be held that this isvidiative constr itétion Ineant to exclude i 
from the limitation mineral lands only for then the clause saying that — 
the three hundred and twen ty acres should “include only agricultural 7 


lands” must be treated as mere surplusage and void of meaning. 


On the other hand, to adopt the rule of construction that ‘Rvery | 
— word, and clause of a statute shall be presumed to have been intended 
to have some force and effect.” (2 Pick., 571), leaves no ambiguity. 
The act last quoted makes two exceptions to the limitation of the act 
of August 30, 1890: 7 
First, no more than the three Aguased and twenty. acres can be 
acquired of “only agricultural lands;” and } 
Second, if more than that imitation is sought to be entered as 
“mineral land,” the excess (not to exceed one hundred and sixty 
acres) may be also suitable for agricultural purposes, but if its chief 
value is for the minerals thereon, then it would be ee to the 
— mineral land laws and exempt from the limitation. | 
‘Sections 2330 and 2341 recognize the fact that the same land may 7 be , 
both agricultural and mineral. => | 
In this case the eighty-a acre cash entry € can in 10 case be treated as 


. DECISIONS RELATING TO THE PUBLIC LANDS. BOL 

| agricultural lands, and so is not ‘acindod cin the. maximum amount of , 
lands” that may be acquired by one person. - 

If the entry of the eighty-acre tract be permitted - to atana: Harrison» 
does not thereby acquire title to more than three hundred and twenty 
acres of agricultural land. — | 

Your office decision | is overruled, aaa cash entry No. oe is held 
intact. 

_ACCOUNTS—SURVEY—EXPENSE OF, EXAMINATION, 
iP M, ‘Narzoz. 


Under the act of August 18, 1894, eieing: an = ppp Tatton for public sury ave he 
_. expenses of a hearing, to determine the character of a survey alleged to be — 
.frandulent or detsstive.s may be paid from said appropriation, as well-as the | 
expense of such field work as may. be. necessary in eonnection with snide: 
investigation. — ‘ 


— Secretary Smith to the Commissioner of the General Land Ofte, October 
(J.T. He) | 12,1894. (FW. ©.) 


- By departmental letter of May 16, 1894, ‘in the matter of certain — 


surveys made in California by P. M. Narboe, under his contract No, 
364, dated August 25, 1884, you were instructed to 


direct. the surveyor g oeneral to notify Narboe to. submit testimony i in support of his 
survey at a: time to be tixed by the surveyor general of California, within sixty. 
days from the date of the notice; aid to make his report to your office without delay. 


With your office letter of September 13, 1894, is forwarded a letter | 
from the surveyor general in which he recommends that he be aun: | 
ized to hold the hearing : 


upon 1 the land, aud to employ such assistants as may be necessary to run the lines, | 
and that an advance of $250, to defray: the expense ‘of. snch a hearing and examina- . 
tion, be made to’ this (his) office. froin the appropriation for surveys of public lands. 

In forwarding said letter you express approval of. the proposition to 
hold-the hearing as suggested, but are of the opinion that under the 
appropriation for. surveys the money can: be used only. for field exami- | 
nation and can not be used for the other expenses of the hearing. 

The act. of August 18, 1894 ,Inaking appropriation for “ surveying the 
public lands ’ 1 the fixcal vent ending June 30, 1895, nee as fol- 


lows: 


And of the sum nights appropriated ‘not exceeding forty-five orwa dollars. 
_ may be expended for examination of public surveys in the several surveying districts 7 
in order to test the accuracy of the work in the field, and to prevent payment for 
fraudulent.and imperfect surveys returned by deputy surveyors and for examina- 
tions of surveys heretofore made and reported to be defective or fraudulent. 


Ib will be noticed that this appropriation is not only for examinations 
in the field for the ‘purpose of testin s the accuracy of mee work per: | 
formed, but — * a3 7 


to pr Seen payment for fraudulent and cece surveys cohumied by deputy-sur- 
veyors ‘and for examination of surveys heretofore male andreported to be defective Ore 
fraudu lent. . 
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| “From this appropriation Tam of the opinion that: the: expenses. 5 of + 
| dieaniae in order to determine the character-of a survey alleged to be 
o. fraudulent. or defective, can be paid, as well as the work of such field” 
Oe examination aS may be. necessary in connection therewith. ory. 
- In other words, that any expense incurred in inquiring into the éhar- _ 
acter. of the survey 8, to the end that payment may. be. prevented for such © 
as are fraudulent or imperfect, can be paid froni said appropriation, 
You will, therefore, make the advance as recommended and direct a 
me that the matter be proceeded with abt once. | : 


SOLDIERS’ ADDITIONAL HOMESTEAD—ACY OF AUGUSTE 18, 1894. 


od pe. =o “CIRCULAR: 
ee ee ee DEPARTMENT oF tHE INTERIOR, 
Be A ee oe oe soe ag 
AOR Oe I aoe GENERAL LAND OFFICE, | 
he . Ym een o : 
gr ge i | Washing ee D. 6, October 16, 1894. 


YS 


Ne ov Acris AND Ruoutvns, i 
3 United States Land Offices: 7 eg 
Ws GENTLEMEN: Your attention. is caliéd, to the following provision. — 
ae contained in an Act of Congress, entitled «AN Act making appropria-- 
- tions for sundry civil expenses of the Government for the fiscal year 
-. ending June thirtieth, eighteen hundred ‘aud ninety- five, and for other | 
- purposes,” approved August 18, 1894, viz: | 7 


That all soldiers’ additional homestead Gatti Gaaten heretofore deena ager the fae 


tiles and regulations of. the General Land Office ander section twenty-three hun- 


- : dred and six of the Revised Statutes of the. United States, or in pursuance of the | 


'. decisions or instructions of the Secretary of the Interior, of date March tenth, 
8 eighteen hundred and seventy-seven, or any subsequent decisions or instructions of _ 
the Secretary of the Interior or the Com missioner of the General Land Office, shall : 
| be, and are hereby, declared to be. valid, ‘uotwithstanding any: attempted sale or 


aa transfer thereof; and where such certificates have been. or may hereafter be sold.or oe 


. transferred, such sale or transfer shall not. be regarded. as invalidating the right, 
but the same shall be good and valid in the hands of bona fide purchasers for value ; 
- and all entries heretofore or hereafter made with such certificates by such pur- 
i chasers shall be approved, and patent shal] issue in the name of the assignees. 


You will observe that all certificates of right, regularly issued by ~ 


e ~, this office, showing that the parties named therein are entitled to make - — | | 
- goldier’s additional homestead entries, are declared to be valid by the — 


a statute, notwithstanding any attempted sale or transfer, and that, where 
-- gueh certificates have been or may hereafter. be, sold or frankforved. the 

_- sale or transfer thereof shall not be regarded as invalidating the right, 
* but the game shall be good and valid in the hands of bona fide pur- 
chasers for value, and that all entries made by such purchasers there-. 
with shall be approved, and patent shall issue in the name of the 
noes assignees, but before approving such entries for patent, the transferee 
“shall file in this office satisfactory se of ownership aud of bona fide : 
_ . purchase for value, 7 | , 7 
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“To enables assignees of these sertificates to exercise in chet own names 


the right of entry confirmed by this statute, it is directed that the cer- 

‘tificate itself shall, in each instance, prior to any entry by the assignee, 
be presented to this office for examination and additional certification — 
covering the fact of assignment. Holders of such certificates desiring 


to exercise a right of entry in their owl names, must file such certifi- 


filed is satisfactory, an additional certificate will be attached to the 
original authorizing the location thereof, or entry of land therewith, in 


the name of the assignee or his assigns. You will allow no entries in 


the names of assignees except upon presentation of such additional 
certificates issued by this office. When such additional certificates are 


_ presented, you will issue homestead papers and the final cer tificate and 
receipt, in the name of the transferee, referring to him in ‘said papers — 


as the “ Assignee ” of the soldier. 
- You will also observe that this law does not prohibit the location of 


said certificates, by the holders, as. heretofore, either by the soldiers in. 
person or by others acting as attorneys for the soldiers and in ‘iat 
names of the soldiers. Therefore, when application is made to locate | 


such a certificate by the holder in the name of the soldier, you will 
allow. the entry of Jand wider said certificate, if the application papers | 


are. regular in all other respects, and issue the homestead papers, and. 


final certificate and receipt in the name of the soldier, under the’ - 


ae 


_ the same to this office for examination as directed in the cir cular letter — 
of February 18, 1890, which is still oper ative in eee to this class of 


‘When soldiers, to whom. eeetcnante: of right ine not ‘Deen issued, 


--- who made their original homestead entries for less. than one hindred- 
-. and sixty acres prior to June 22, 1874, and who haye not: exhausted 
their additional rights, apply in person to make entries, you will, as. 


heretofore, before allowing the applications to: go to record, transmit | 


claims. 
Very respectfully, | 7 
7 8. W. LAMOREUX, 
Rita Commissioner. 
puree 
HOoxkE SMITH, 
ms Secretary. 


éates in this office, together with satisfactory proof of ownership and. 
of bona fide purchase for value. If, upon examination, the proof so 


™ 


instructions heretofore issued in reference to such eae which are 
ro still operative. : — 
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. RIGHT OF WAY PROCEEDINGS—ACT OF MARCH 3, 1891. 
TILLIE GIBSON ET AL. 


Protests against the allowances of applications for right of w ay. should not ue acted 
upon independently of the merits of the application. , : 


Mes. -Entrymen who allege injury to their premises by reason of the seneadaent ie | > te 


ance of ri ght of way privileges, and action Ghereunder, must seek redress i in the , 
courts. | | | 


Seer etary ry Smith to the Commissioner of. the Gener al Land Office, Betobe 


(TH) | 18, 1894. (FLW. 0.) 


, With your office letter of June.25, 1894, was Seana tied the appeal 

3 by Tillie Gibson eé ai., from your office decision of February 10, 1894, | 

. dismissing their protests against the approval of the application for 
- right of way under the provisions of thé act of March 3, 1891 (26 Stat., 


st 1095), on account of a reservoir site made in the name of Baward ae 
 Nippel. - oe 


With the papers in the case 1s a copy of your office ottee of March 


. 10,1894, returning the application and maps filed of said reservoir site, | 


| for ae with said act, and therein attention is called to the fact 
that said site conflicts with the right of way for the Glenwood High — 


: Tine Railroad, and notice is required'to be given said company of the: _ 
pendency of the application under consideration and ty days allowed | 


7 it to file objection to the same. so 
Tt seems to ine that the practice of acting upon pr otests independent 


s of the merits of the applications for right of way, is not proper prac- | 


tice, for this Department may be called upon to pass upon appeals and 


— "> dismiss protests against the approval of maps for right of way, and 


ea! said maps may, upon further consideration by your. office, be refused 
_ approval on other grounds: than those set forth in the protest. — 
Since forwarding said appeals, however, to wit, by letter of (eer 


, : 14, 1894, you forward the maps and other. papers in the matter of ‘the | 
application for a reservoir site in the name of Edward Nippel,-with a 


recommendation that the same be approved subject to the existing 
~ rights of the Glenwood High Line Railroad company. | 
In the matter of the protests by Tillie Gibson e¢ al., it appears that the | 


same are based upon the ground that to use the reservoir as planned, - 


7 will seriously interfere with the enjoyment of their right to lands — | 


~. entered under the public land laws prior to the application for the 1 res- s- 


ervolr site. : 
‘In this connection it must be remembered that the appteeal by this 


> Department of the map of location of a.reservoir site filed under the - 


provisions of the act of March 3, 1891 (supra), carries only the right of ‘% 
way over the vacant. public lands covered by such tocation and i inno. 
wise affects other oo | a 
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“As it appears, therefore, that the applicant has complied With the 
regulations prescribed under the act of March 3, 1891, this Department 5, 


can not inquire into the merits of the protests, but anst refer the par- 


ties to the courts for their proper remedy, if in anywise injured i in pheix es a * 


possession by the building and use of the proposed reservoir. 
have, ther efore, approved and herewith return said maps of nee laa 
tion for the e files of your oe . . 


. EX‘NENSION OF CME FOR FINAL PROOF AND PAYMENT. 
_ CIRCULAR, —_ 


‘DEPARTMENT OF TBE INTERIOR, 
GENERAL LAND Orricr, 
, | Washing yay C:, October 18, 1894. — : 
Rueisrons AND RECEIVERS, a = & “ Be -  & 
United States Land Offices, ae : 
. GENTLEMEN: Your attentionis called to the act of Congress aneoeed 7 
5 uly 26, 1894 (Public No. 127), entitled ‘‘An act extending the time — 
for Gia proof and. payment on lands claimed under the public land — 
laws of the United States,” a copy of which is hereto annexed. — 7 
The first section of said act extends the time for making final proof i 


and payment. on existing entries under the desert land and homestead : ; h 


laws for one year from the time when proof and payment would other-- 
wise become due, and needs no comment other than to direct that _ 
notice of the expiration of the statutory period for making final. proof. - 

- and payment be not given in-deser't land entries until the expiration of . ~~ 
five years from date of entry, and in homestead cases until the expira- ae 


tion of eight years from date of entry. 


The second section of the act extends the time for sinking final pay- | 
- ment on entries under the pre- émption act for one year from the date: oft 
_ when the same becomes due in all cases where thé claimants areunable 


_ to make final payments from causes which they cannot control. 

The instructions. under the joint resolution of Congress of Sepiamber | 
30, 1890 (circular of February. 6, 1892, pp. 14 and 15, 11 L. D., 417, and 
14.L. D. , 293), will be a sinfficient guide for cases arising. under: this 
section of the act. Those instructions should be followed except. that, 
- instead of setting forth facts relating to. failure of crops, the applicant _ 
for such extension must set forth the causes which render him unable 
to make the necessary payment, 7 | 


oe i ae 4 ce ie re 
| S. W. Lamorpux, | 
_ | Commissioner. - 
Asieeiieeds - a: 
Hoke SmitH, 
Secretary. 


-1801—von 19——20 
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An act extending ‘the time for final. proof and payment ¢ on. lands claimed under the” : 


public land laws.of the United States. 


Be it enacted by the Senate and House of Ron esentatives ‘a the United States. of Amer oi | 
mM Congr ess assembled, That the time for making. final proof and paymeut for all land. 
7 located nnder the homestead and desert. land laws of the United States, proof and 





payment of which has not yet. been made, be, and the same is hereby; extended 


‘for.the period of one year from the time proof and payment would become due 
under existing laws. , . ; 

Suc. 2, That the time of making final payments on entries nade the pre- -emption 
act is hereby extended for one year from the date when the same becomes due in all 
cases wliere pre- -emption entrymen are unable to make final payments from causes | 

- which they can-not control, evidence of such inability to be subject, to the regula- 
tions of the Secretary of the Interior. 3 os a 
PRE ne 26, aie 


PRACTICE—MOTIONS FOR RE-REVIEW. : 
CIRCULAR. 


DEPARTMENT OF THE ‘INTERIOR, _ 
_. GENERAL LAND. OFFICE, | 
Washington, D. C., October 18, 1894. 
RuGisTERs AND oe ha acid as ar an © 
-U. 8. Land Offices, - 
_ Sirs: In regard to motions. or petitions for re-review of. Aee.® | 


a emanating from. the Office of the Secretary of the Interior, hereafter — 


presented or received through t the mails} in Lyour si you are instructed . 


- as follows: : 
. Such motions: or petitions if ireland’ in person, “miust be ielined a 
7” by you and such persons informed that if they elect, they ney forward ‘ie * 
7 the same directly to.the Secretary of the Interior. a 7 


. In event such motions or petitions are. raccived. aneoieh the mails, | 
you will return the same to the. sender with like information. Stand- - 
ley v. Jones, 19 L. D.,: 104. qo 8 es ee 

_ This order does not inelude or in any. manner estat to ‘otis or: 
pétitions for re- review or  rebearings t based or newly discovered. evi: | 
dence. — | : 

Very as etias. - : | 7 
; 2 ae Ss. Ww, Lamoraux, 
wa ro oe Commissioner. 2 
_ Approved, _ 
| Hoxe Surry, 
| Secretary. 
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-RATLRO AD GRAN ‘f—-FORFEITURE-ORDER or RESTORATION. 


‘Owronagon AND BRULE RIVER. R. R. Co... 


The’ foMfeltnte act of March 2 2, 1889, operated bo- restore to the nls doinbitin the’ he 


lands forfeited thereby see from> the effects of the original. grant and: the certifi- 
| cation thereunder. a roa 


“Secretar y Smith to the Commissioner of the General Land Office,. October _ 
(J. 1. H.)- : — ~ 18,1894), <2 (EW. 0,) 


In the matter of the adjustment of the grant made by the act of June 
3, 1856 (11 Stat., 21), in so far as the same makes a grant to aid in the 
construction of a railroad from Ontonagon, Michigan, to the State line, 
which orant is claimed by the Ontonagon and. Brulé river Railroad. 
company, it was held in departmental decision of October 31, 1891 le 
L. D. , 463), that said: grant— | , | 


is one of “place” and not of “ quantity” and the smotnt of lead to which the com- | 
pany'is entitled, is the number of acres included in the odd sections within the six | 
miles granted limits coterminous with constructed road and without the eranted 
limits of the road from Marquette to Ontonagon, and the moiety of the odd num- | 
ered sections found within the common granted limits of the two roads coterminous © - 


with the constructed portion of the Ontonagon and Brulé River road, and for the | : 


‘moiety of lands lost, the company. is not entitled to indemnity. ae ; 
The grant made by the act of J une 3, 1856 (supra), to aid in the con- 
struction of a road from Marquette to Ontonagon was forfeited west of 
~L’Anse by the act of March 2, 1889 (25 Stat., 1008). By said act of 
forfeiture the United States was invested with title ds to the lands for- 
merly oranted to aid in the construction of said road west of L’Anse. | 
The effect of said act of March 2, 1889, was to make the United States, 
and the Ontonag on and Brulé River Railroad company joint tenants as . 
. to the lands within the common granted limits of the two roads, and 
that each might enjoy its respective right in the premises, you were 


directed by departmental letter of. March 21, 1894,-to call upon the 


Ontonagon and Brulé River Railroad company t6 make selection of one- _ 
half the lands within the common area of the two grants referred to in’. 
satisfaction of its moiety. 

Your office letter of June 19, 1894, seaebes that nie company has. 
-jmade due selection of one-half of the vibant lands in the common limits 
referred to and recommends that the remaining Jands be restored to | 
entry after reconveyance by the governor of the State. 

_ The reason for such reconveyance is said to be that the lands in 
question were approved to the State on account of the grants made by 
the act of June’3, 1856, supra, in the year 1863. | | 

‘In the case of ‘ie: New Orleans Pacific Ratlroad Company v, Sancier.— 
(14 L. D. , 328), referring to the forfeiture declared’ by the act of July: — 
_ 14, 1870 (16 Stat., 378), it was held that said act of forfeiture operated: . 
to pane the ae to the public domain free from the effect of the 
oes grant and the certification thereunder. 7 
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It would thérefore: seem that areconveyance by the governor’ isuniecs 


essary, and I have to direct that the lands in the common limits of the. | 
two grants referred to and not embraced in the selection of the Onton- 


agon and Brule River Railroad company on. account of its moiety, be 


restored to entry after due notice by adver tisement, and. that the same —_ 
be disposed of under the provisions of the act of Mar ch 2 , 1889, a dil | 


| TOW NSITE— APPRAISAL OF LOTS—SE CTION 2asl, R. 
Por ANGELES TowNerre. 


. ‘After town lots have been appraised and-offer ed for sale under section : 2381 R. S.,. 
there remains no re! for re- a or reduction of the price fixed 
| orig nally: | 


_ Secretar y & nith to the Commissioner of ihe General Land Office, Ouiober : oo. 
(J.T HL) 43 _ 18, 1894. ae (FW. 0.) 


ale am in receipt of your letter of August 17, 1894, in the matter of: : 


on ie charges of excessive Appraise of lots in Port Angeles townsite, 2 > 


_ Washington. | : 
| By the act of August 30, 1890 6 5 Stat. 300), al ee cry was 
~ made for the survey and appraisal, with a view to sale under section — 
2381 of the Revised Statutes, of land’ — townsite MOTD oReS ab Port 
_ Angeles, Washington. 
The survey and appraisement were reg alarly reported and appr oved, > | 


Bd and acting thereunder, a day was set for the-sale. 


By said act those who had settled and made a improve- | 
‘ments prior to January 1, 1890, were accorded a preferred right of : 
, purchase at the appraised price prior to the day of public sale. — 


As soon as the appraisement was made known protests were filed in  — 
many instances by settlers claiming that the same was unfair and ~ 


— excessive, and for the purpose. of obtaining’ full information in the _ 
‘premises a special agent was detailed to investigate and report upon — 
the matter. His report suggested many reductions in the appraise- 
,ment, but recommended that the sale take place as advertised, which 

. was done. 


‘Your letter, based npon the results of the sale, concludes as follows: 


While the appraised value of the lots and blocks referred to herein may be exces- 


sive, as compared with the appraisal of other lots near the same locality, H think the. < 


_ fact that nearly une- half of said lots have been sold at the appraised value, orin— 
excess thereof, is sufficient to show that the appraised value is not in excess Sof. wer 
real value. | ; 
‘Even if it be conceded that the valuation is too high, it svould hardly Be fae to 
reduce the appraisement in individual cases, and leave others, with adj coining lots 
who had. completed shel Pee at the appraised price, without any. recourse or 
red ess. | : 


Pad 
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‘For. the reasons aati stated, 1 have the honor to-recommend, tliat no change’ be _ 


; made. in the appraisal, as approved, and that all.claimants who have not made the 
7 necessary payment ou lots settled upon prior to J uly 5, 1893, be allowed pHmety days 
to complete their purchases. = 
From a careftil review of the matter, I am of the opinion that no 
reduction can now be made of. the appr aised value of the lots in this’ 
townsite 1 without further legislation. | | 
The sale was to be made under section 2381 of the Revised Statutes, 
which. ‘prov ides as follows: a, | 
When, in the opinion of the President, the public. ifiterests: Tequire it, it shall be 


the duty of the Secretary of the Interior to catse atiy of such reservations, or part 


thereof, to be surveyed into urban or suburban lots of suitable size, and to fix by 


. . appraisement of disinterested persons their eash value, and to offer the same for sale 


at ptblie outery to the highést bidder, and thence afterward to be held Subject to 
sale at private entry according to stich regulations as the Secretary of the Interior 
may prescribe; but 0 lots shall be- disposed ‘of at public sale or private entry for less 
than the appraised value thereof. ‘And all such sales shall be condiicted by the reg- 
ister and receiver of the land- office in the disttict in whicli the reservations may be 
situated, in accordance with theinstructiotis of the Commissioner of the General Latid- | 
Office. . | 
Under this section, after the lots have been appraised and offered for . 
sale, no authority remains for reappraisement or reduction of price fixed 
by the first appraisement, as “no lot shall be disposed of at public sale or 
private entiy for less than the appraised value thereof. ” 7 
In. view of the.previous suspension of action apot those CASes where 
protests were filed, I hive to direct that such persous, where shown to 
be entitled to the preferred right of purchase, be allowed ninety days 
within which to complete theit’ purchases, and at the expiration of that 
time all lots so claimed and not purehased bé held SUD Ocy tu private 
entry ab their assessed. value. | | So 


CONTEST—PRACTICE—AMENDMENT. 
WaLiack: v. Wooprurr. 


The amendment of an affids avit of con test ates back to the skinned: and aeoladas 
intervening contests, where the said amendment does rot introdace anew gr ound ~° 
of contest but inerely makes more specitic and definite the original charge. 


Secretara y Smith to the Commissioner of the General 2 Land Office, Oitiber 
(J.T. HL.) “ode 19, 189400 7 | (J. L.) 


i. b ave considered the ties Taman C. Woodruff from your office 
~ decision of February 21, 1893, in the case of. Willie A. Wallace ». 
Luman C. Woodruff, affirming the decision of the local officers,. and : 
holding for cancellation Woodr uff’s liomestead entry No. 88 for the SE. 
4 of Sec. 34, T. 12-N., BR. 3 W., Indian meridian, Oklahoma City land 
district Oklahoma. 
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On ApH 26, 1889, Woodruff made; homestéad entry of. atid: land, — 
alleging that he settled apen and commenced to ae shane said] land | on 
April 22, 1889. 
_. On May 17, 1889, ‘Wallace filea his affidavit of contest against said 
3 entry, in which he alleg ed: . | oe. 
That the said Luman C. Woodruff, is, disqualified from snterine a above. described 
land as.a homestead by reason of the act of Congress approved March 2, 1889, and 
~ entitled, ‘An Act making appropriations for the current and contingent expenses of 


the Indian Department, and for fulfilling treaty stipulations with various Indian 
tribes, for the year ending June 80, 1890, and for other purposes. sia | 


On January 26, 1891, Wallace filed another affiday i of contest in 
whit he alleged : | | 7 
That Woodrnf. did subsequently to, the 2a — of March, 1889, and prior. to 12 


0 o’clock. noon of April 22, 1889, enter upon and occupy. a. por tion of the lands open to- 


settlement under the act. of Congress of March 2, 1889,.as particularly described in 


the said affidavit to which this is amendatory, and in violation. of said. act. of. Con- 


gress and in violation of the proclamation of the President of the United States, 
, issued thereunder, and in pursuance thereof. 
— Notice of said second affidavit was served on ‘Woodrnff J anuary 29, 
1891, and he was notified that “the charges in this eed affidavit 
are made: parr of and a be heard at the same time with the original - 
contest.” eo , | 
The hearing of ine contest. of Wallace v, Woodruff ‘cea on. Juve 
14, 1892, in the presence. of both parties with their attorneys. — - 
Woodruff filed a motion to dismiss Wallace’s contest. because, he 2 


te) said, the allegation of disqualification on the part of Woodruff con- — 


(and in Wallace’s first affidavit of contest was not sufficient ; and | 
_ also because Wallace's amendator y affidavit charging \ Woodr uif’s dis- 
qualification . 


was filed long subsequent to the intervention. of other and ental: rights, to wit: 


That by the contest of Gideon W. White, filed May 28, 1890, and that, by the con- : 


test of John T. Renfro, filed November. i4, 1890; bout charging same grounds of dis- 
qualification against this con.testee. | 
Said Gideon W. White also filed his eee against the eran of 
-Wallace’s contest for the same reasons above stated, and claimed that 
he was entitled to be first heard upon the charge of disqualification 
made by him a eae ooe an) in his affiday it ot contest. filed ey, 28, 
1890. | 
~ The local shee over aaa Woodr afi's motion, a White's protest, 
and proceeded to take the testimony of” witnesses, ‘The hearing was 
closed on July 20, 1892. Woodruff and his attorney cross-examined . 
the contestant’s witnesses at length; butrefused to introduce any besti- | 
mony tor the defence. | 
— On July 27, 1892 the Ge officers roiider ed their joint aseision recom- 
— mending that Woodruft’s. homestead entry be held for cancellation, and | 
that the preference right to enter said land. be awarded to Wallace. 
And Woodrutt Sil eaai to your office. 7 - 
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-On February 21, 1893,. your office affirmed. the dacision of. the local. 
one - And Woodruff alone appealed to this Department. © 
The second affidavit of contest by Wallace was filed and teenteu as 


an amendment.of the first. This affidavit did not introduce anew 


“ground of contest, but. merely: made more specific and definite his origi- | 
nal affidavit, and the amendment related back to the date of the origi- | 


nal, Wallace was therefore the first contestant. Nooneof the defeated - 


acmecere. appealed from the decision -against them.- Woodruff, the - 
—contestee, alone appealed. This being true, it does not concern Wooid- 
ruff that the preference right was given to Wallace asagainst the other 
contestants. It was clearly shown that Woodruff was disqualified by 
reason of his piu eu entry into the Territory from making entry ss 


~ of the land. 


After careful examination of the record, the testimony, and the br ‘ots 
: of PUES your office decision-is s hereby affirmed. e4 


ve r IZ ENSHIP—MEMBERSAIP IN INDIAN TRIBE, 
BiAcK TOMAHAWK ®. WALDRON. 


A. claim of membership in an tidian tribe may be.established. by the laws and usages 
‘thereof, although such recognition may not be in harmony with the general rule 
that among free people the child of married parents oe the fongnon of the 
father. : | 7 | 


Secretary Smith to the Commissioner of Indian Affairs, October : 20, 1894. os 


Upon. farther considering the matters involved in’ this controversy, 
IT see no good reason for changing the conclusions heretofore reached 
_ by the Assistant Attorney-General, on the record, a before him, and 
| which conclusions were approved be me. 

_-° There.can be no doubt of the correctnéss of élite aaa rule as laid 
~ down, that, among free people, the child of married parents follows the 
—-eondition of the father. But it has been suggested that the laws and 
usages of the Sioux Indians may have made Mrs. Waldron a member _ 
of the tribe on March 2, 1889, the date of the agreement between the 

tribe and the United States, either by furnishing a different rule as to. 

. the effect of er birth, or by causing her adoption as a consequence 

of the facts Sonnected with her life. While the general rule is as has 
been before held, yet it must yield to the laws and usage of the tribe 

| when laws and usage upon. the subject: al'e satisfactorily proven. a 

If the laws and usages of the Sioux Indians made Mrs. swuldon an 
member of the tribe on March 2, 1889,.then she should be. given the 


benefits which accrue to members of said tribe from the agreement _ 


referred to. You are therefore directed to charge. some special agent 
with the investigation of this matter. To this end he should. give. 
notice to the contesting parties to prodtce before him on a oey certain, 
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a | any. ie dtiieas they may desire to submit: showing. whether: the Ae es ae 


= tribal laws-.and usages of the Sioux Indians bearing upon the. Citizen: : 
ship of Mrs, Waldron: on the 2d of March, 1889, and. also what was eee 
ee pale Stattis in consequence of the same. | 


The special. agent will report to you such testintony; ¢ or other Gnfor! 


ro mation which. may be obtained by him, with-his~ conclusions, and in ee 
ee the same manner you will report to this Depar tment. - 


AS the matter has been delayed some time, you will calise e prompt 7 | 


a - action to be taken in we eee 


——_ ee 


‘PRACTICE- ~ACTION ON REVIEW —COMMISSIONER. 
LYPELEPaGE a, JOHNSON. 


| While the subject: ietiee of a case remains within the jurisdiction: of the Getieral 

‘Land Office the Commissioner: has authority to revoke, on his own motion, and | 
for Que cause, a former decision therein, and render a judgment in eeeord with : 
the record. | 


i. . Secretar: yf Smith to the Commissioner of sli General Land Office, Outober ne 
(GLB) eR, 18940 Se (GL) 


a This case, which involves. the SW. 4 of. the SE. 4 of ce AA, and the 


Ww. fof the NE. 4 and the NW. 4 of the SE. 4 of Séo, 23,.T.13, 8, R.2B, | 


_. San Bernardino meridian, Los Angeles land district, California, has a | 
been certified to this Department i iu obedience to Sa letter . 


of March 3, 1893. | 
- The: récord shows that on September 22, 18°8, yolison. made home- | 


s stead: entry. No. 4546 of said land. His homestead affidavit, bearing ; 
date September 17, 1888, was made before the clerk of the court for a 


~ San Diego county, California, and isin due form, except that the words — 


| oe “T am” were not inserted in the blank space of the printed form, 


2 Cae the word “ that” and the wares ‘now residing on the land = < a 


- desire to enter.” — 


On March i, 1889, Littlepage filed ¢ an ‘* application for hearing? or . 


a 5 affidavit of contest; sabseribed and sworn to before a notary pune in ae 


. San Diego county, California, on Mareh 8, 1889, 
| te sard application Littlepage alleged :— 


. That. he. settled upon said land September 10, 1888. es 
. That prior thereto he had said land enclosed by a wire fence, and built a house 7 
| res and moved his wife and family into the same, and remained: therein with | 

- them until the present time (March 8, 1889) with the exception of about: two mouths, 
| during which his wife wis confined and‘ was absent for that purpose. . 
8. That he, has cleared and plowed about ten acres of said Nk and that the v value - 
of his improvements is at least $300. . | 
4. That on September 10, 1888, he went before F'..R. Sawday, Pree aleibe for San 

. Diego county, and made a homestead application and affidavit for said land, and ” 


a gave him twenty dollars to be forwarded. therewith ‘to the land office at Los Angeles. _ 
ogee That said “papers were. pacumened by the local officers, . because. they. did not show. 


eS sea 
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a whether tie applicant was or was cnet a citizen of the: Unttea States. | "That lie imnie= 7 : 


: diately cansed the papers to be corrected and returned +o the land. office. 
5. That he was subsequently informed by said deputy clerk that. he could not wet 
. a homestead entry on said land because of the at thereof by Ww. Ww. J ohnson n made 
September 22, 1888. : 

G6; Whereupon Littlepage further averred: that neither J joni nor any Giller per- 


Je  80n for him, did, priory to the 24th day of September, 1888, make any improvements, set- | 


tlement or residence upon said tract; th at he, the affiant, is the prior settler, the first 
applicant and a qualitied one, al acta bona fide resident and possessor of said tract; 


* and has complied with all the rules and regulations i in such case mune: and provided, 


and is entitled to a homestead entry upon said tract. 
1%, And therefore Littlepage prays for a héaring to establish his priority of right | 


7 to enter said land. 


On May 22, 1889, the peal officers ordeted ai hea g for August 15, 
oud directed the testimony to be taken before. the clerk of San Diego 
county on August 5, 1889, at which time both parties appeared in per- 
son with their ‘attorneys and-witnesses, and the testimony was taken. 

‘On September 2, 1889, the local officers rendered. their joint decision, 
recommending that J ohnson’s entry be.canceléd and that Pee ere be 
allowed to make homestead entry of said tract. : 

Johuson appealed, and on November 9; 1891 pout office affirmed the 
decision of the local officers. - 

On January 6, 1892, J ohnson filed a inotion for a reconsideration of: 
your office decision,. and for 1 rehearing and review of the case, upon 
_ the ground of newly discovered evidence; and filed affidavits in sup- 

- port of said motion. . 

On March 3, 1892, your office, while considering sail motion’ and i in 
connection bret ewith the whole.record in the case, became satisfied that 
the decision of November 9, 1891, was erroneous aid niust be set aside. | 
Therefore, disregarding Johuson’s pending motion for 4 new trial, your. 
office proceeded of its own motion to recousider the case as it stood 
upon - Johunson’s appeal from the local officers; and after elaborate dis- 


cussion of the evidence, your office revoked its former decision oF Novem- ae 


ber 9, 1891, and dismissed Littlepage’s contest... a os 
_- On May 31, 1892, your office was informed by the local officers that 
‘notice of your office decision of March 3, 1892, was served on Little- 
page on March 15, 1892, by registered letter, fie receipt of which on 
March 22, 1892, was aoinbse ledged by J. M. Robinson, his attorney, and. ; 
- that no appeal had been filed or other action taken. | 
Ou June 15, 1892 , Littlepage, by Messrs. Copp and Luckett, his 
attorneys, filed i in eon office an appeal from. the decision of March 3y 
1892, which appeal your office, by letter “IL” of June 29, 1892, refused. 
to forward to the Department, for the’ reason that it Was not oe in 
time. 3 , = a 
Ond uly 7, 1892, Aitiebane filed. in your office a motion for : a review 
of the dévision of ef une 29, 1892 , refusin g to forward the appeal. This. 
motion was overruled by your offive, by letter * H” of An gust 6, 1892. 
On Angust 29, 1892, Littlepage, by his said attorneys, filed in this 
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- Department. a. petition for. ; an: onler directing: ‘the: Coiimaioner to | 
; certify to the Department, for examination and action, the record of. 
the case. On March 8, 1893, the prayer ‘of said. petition - was granted | 
by my predecessor, ree held that notice of your office decision.of — 


March 3 3, 1892, was not. received by Mr. Robinson, attorney-for Little- 


page, until April 16; 1892; and. ‘that ine failure” was oe tue to ae 


neglect. : on | 
Thus the whole record of the case i is now before me for consideration 
and action. 


Counsel for Littlépage dariestiy ne nat the Cointiiasionés had _ 


fie authority, or jurisdi tion, to revoke the decision of November 9, 


1891, and make the. contrary decision of March 3, 1892. Jolnson’s 

: - motion for a rehearing, supported by affidavits, was obliged to be con- 

_ sidered:in connection with the testimony. already in the case. During — 
the examination thus necessitated, the Commissioner: became satisfied — - 
that his former decision - was: erroneous. and should:be set aside. He | 


seems to have regarded the papers filed with the motion for review and : 7 
rehearing, as insufficient to sustain it under the rules of practice.. But 


_ he felt it to be his duty, in the exercise of his supervisory: poners, to 
comredt the error he had incidentally discovered. ; 
Section 453 of the Revised Statutes enacts, that— | 


The Commissioner of the General Land Office shall perform, under. the. dipselion 
of the Secretary of the Interior, all executive duties appertaining to the surveying 
and sale of the public lands of the United States, or in anywise respecting such 
popae lands. . 

Section 441 enacts, that—~ 


The Secretary of the Interior is charged with the ae? of public’ business 
relating to... 6.) «the public lands. 


In the case of Malone v. Union Pacific Re BR. Co. oe L. Po 13), this 
Department held that :— 


‘The Comunissioner of the General Land Office-has authority to review a decision 


| of his office sua sporte, and without notice. to the. parties, where such action is. 


required to put.the office in accord with its own records. a See also Parker Vv. Castle, 
4 L. D.,.85.). . 


Tn the case of the Northern Pacific K. BR. Co. v. ‘Bass Ue L. D. 3), : 


it was held that— a 


: In. the absence of ay motion. for. review the Deneruneut through the supervisory ore 


power conferred upon the Secretary, lias: the requisite authority to correct its own | 


. mistakes while. the subject. matter. is yet under its SUE ATICHON: (Bee also Pueblo 


of San F rancisco, 5 L. D., 483-494. oe 
In the case of Knight ». U.S. Land. Association (142 v. S. 181) the 
‘Supreme court of the United States held that— | 


At makes uo difference whether the appeal is in regular form according to the 
established rules of the Department or whether the Secretary. on. his own. motion, 
knowing that: injustice. is. about. to be done by some. action of the Commissioner | 


takes up. the case ae disposes of it in accordan ce with Jaw and jnatice. 


a 


i 
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ene oll page 178 the court quotes with. spprobation the followin 2 ‘from 
, the case in 5 Le D.; 494, supra: Seg 4 | | 2 


When proceedings GA titles to land are bet ore the Department, the power of 
supervision may be exercised by the Secr etary, whether these proceedings are called — 


to his attention by formal notice or by appeal. I+ is sufficient that they are brought. _ | 


to his notice. The rules prescribed are designed to facilitate the Departinent in the 
dispatch of business, not to. defeat the supervision of the Secretary. For example, - 
if when a patent is about to issue, the Secretary should discover a fatal defect in the 
proceedings, or that by reason of some newly ascertained fact, the patent if: issued 
would have to be annulled, and that it would be his duty to ask the Attorney General , 
to institute proceedings for the annulment, it would hardly be seriously contended 
that the Secretary might not interfere and prevent the execution of the patent. He 
could not be obliged to sit quietly and allow a proceeding to be consummated, which - 
“it would be ae eee his duty to ask the Erne Generals to. take measures to. 
annul, oe | 
Considering that it is ‘the Commissioner's express: duty to + perform 
all executive duties in anywise respecting the public lands,” it seems 
to me, that the rules of conduct indicated by the decisions quoted. for 
- the guidance of the Secretary, should apply also to the conduct. of the 
' Commissioner, so long as the meere mater: remains under the juris- 
- diction of his office. a : 
“There can be no question as to his authority and duty before the TO. 
mulgation of his decision: _ a 
It, after the promulgation of a ‘iecieion: before an appeal has. bea 
taken and allowed, and before the papers in tue case have been for- 
warded to the Secretary's: office, the Commissioner shall discover that: 
his decision is er roneous, unlawful, or unjust, he would have authority; 
and it would be his duty, to. interiors: and prevent its execution, — 
whether procured. by fraud or accident, or by the mistake or oversight _ 
of himself or some of his subordinates: It would be idle to delay the 
‘case and encumber the Secretary’s office by transmitting for review, 


upon appeal, a decision which the Commissioner knows ought to be _ 


' reversed; and equally idle, if there be no appeal, to make formal appli- 
cation to the Secretary for supervisory authority to revoke the errone- 
ous decision. .The Commissioner’s authority is commensurate with his — 
duties; and the words of the statute defining the latter are broad. 
The simplest and quickest way to remedy such a wrong, is for the | 
| “Commissioner sua sponte to revoke the erroneous decision and. promul- 
gate the right one, giving notice to the parties interested, either before 
or after the promulgation of the new decision, as he, the sues One, 
may deem best, and saving all rights of appeal. 7 


In this case the witnesses did not appear before the local anteers.< oe 


_ After carefully examining all the testimony, [ find that Littlepage has 
failed to prove the material allegations :coutained. in his affidavit of 
contest, and that Johnson was the prior settler; that he made settle- 
ment and. established his residence upon the land in. contest on Sep-' 
tember 10, 1888, and was residing thereon when he made his. home- 
stead affidavit. There is no question as to the sufficiency of Johnson’s | 
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‘aia auda te cultivation, and. continuons ‘peidenaes : Tattlepages aa 


contest must be dismissed. and J ohnson’s: entry. held. intact. ve ak 
Your office decision of March 3,. 1892, j is. neve ey affirmed. ere 


| PALMER t  SUILEMAN. 


‘Motion tae ihe £ review of departmental decision of March a, 1894, 18 : 
Ls D. 196, denied by ey, Smith, October es 1894, 


PRACTICE NOTICE-SERVICE BY PUBLICATION—APPBARAN cK. 
| RIDDELL ve HANson’s Humes. 


_ The publication of notice does not ‘confer jurisdiction, if ‘the order’ ‘orator was 

. issued without. due showing: of diligence on the pari of the. contestant, tor. can 

ee such notice be made good by a mubveapent affidavit setting forth facts sufficient 
to warrant publication. 7 | | 


| _ The appearance of the defendant, on motion to. re- open a ease, , ifter defaiilt ihevein j | 
‘on his part, is not a waiver of his right to subsequently raise the questiou of : 


_ jurisdiction ; and, on appeal from, the denial of said: motion; the appearance of 
counsel, on behalf of the defendant, will. be held a special appearance for the 
the. purpose of determining. ihe: amestion of ‘jurisdiction, Whete said. aiesion is. 

: ‘the only one at issue, : | ot = 


wciany Smith to the Commissioner of ihe General Land: Office, one : 


cao: 5 wee ee ey 7 Sa a ee Roars 


_ This case ‘involves. parts of Secs. 22 ad 27 in T, 14.N y B. 10 Ww., | 
“a Vancouver land district, Washington. _ = . 
Your office decision’ shows—and fr om the. facts stated 110 appeals was vo 


| taken—that Alexaiider. Hanson filed a notice of. his donation claim’ °— 


ee April 30, 1855, on unsurveyed lands, under the act of con gress of Sep. | 


eco tember OT. 1850 (9 Stat., 496). 


April 15,. 1855, proof of the above notice was mide netlire &. justice of 
_ the peace; July 14, 1857, another notice was inade by Hanson, at which — 


oJ. 8. Morgan and Franots S. Garretson were witnesses: who stated that ce 


* Hanson’s residence upon the land commenced on December 15, 1851, 
gi continued. until: July 14, 1857. | a | 
— Again in F ebruary 19, 182 , Hanson filed anoiler notice i of his inna! 


ain which he states that at its daite he was.a resident of San Francisco,. 
_. California. The. proof with this notice consisted ot Hansows affidavit 


and the affidavits of F.S. Garretson and Mark Winant,-who fixed the | 2 


date of Hanson’s. settlement on: the laud as December 10, 1851, and 


ao stated that: his residence. continued thereon until July 14, 1859. Iti is ~ 


 alsoi In €V1 idence that Kate Ss; Hansou made an affidavit before: a notary 


_ publie:i in San. Francisco, ( Jalifornia, « on the 10th day of December, 1863, 
_ stating. that: she was the administratrix of. oa estate. of Alexander 


ms Hanson, deceased. 
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F abr nary 2h, 1885, the loéal officérs forwarded copies of the desire 
tion of intention and admission to citizenship of. Alexander Hanson, 


which show that he made and filed the same in the ony court of: pia a 


Francisco on December 30), 1852. : | 
Hanson became a citizen of the United States oul Rebroary 13, 1855, | 
and the court in passing upon his application states: | 


And the said Alexander Hanson having then exhibited to said court a. certificate ; the 


of his. declaration of. his intention to become a citizen, made in the county court, 
county of San Francisco, state of - California, on the 30th day ef Decemher, A:D., 
_ 1852, and proved by the oaths of Mark Winant and John S. Morgan, citizens of the 
United States, lis residence within said State for the last year. 
On the 30th of June, 1890, the local officers rendered a decision in 
favor of John Riddell against the heirs of Alexander Hanson. This 
contest was for abandonment and notice was given by publication fir st, 
_ against Alexander Hanson; subsequently a new notice was give also 
by publication. against cle heirs-at-law of Alexander Hanson. The 
- first notice was addressed to Alexander Hanson and the second to the 
heirs-at-law of Alexander Hanson. at San. Francisco, California. At 
the hearing thereafter held in this case the contestant appeared and 
the contestee was in default. 

On the 3ist day of. July, fe Kate? S. Dorland filed a petition’ 
alleging that she was an heir-at- law of Alexander Hanson, deceased, 
and asked for a re hearing in this case. The local officers dentua: fis 
petition. Uponappeal your offic e > decision of February 2, 1893, alfirmed: 
the decision below. | 7 

The question was raised Berane you that as the notice by publication 
hac not been accompanied by. an affidavit of due diligence it Was an - 
improper notice and that jurisdiction had néver been acquired upon the 
heirs of Alexander Hanson. The decision appealed from seems to be. 
based upon the ground that the re- -opening of the case and ordering of 
a hearing would be to permit the heirs of Alexander Hansou to dispute 
the statement made by lim during his lifetime in the application to 
become a citizen and that the question of jurisdiction, not having been, 
raised betore the local officers, Cal. not be raised upon appeal. 

‘ Rule 11 of practice provides: | 

. Notice may be given by publication alone only when it is shown by affidavit of | 
contestant, and by such other evidence as the register and receiver may require, 

that due diligence has been used and that personal ‘service can not be made. The 
party will be required to state what effort has been-made to get personal service: ° 

In a large number of cases this Department las held that the affidavit. 
of due diligence was ine basis ou Peas for the order of service by ° 
publication. | : c 
_ . There is an affidavit i in this case ead! by Jv A. Munday; ailotiey: 
for Riddell, in which he states that due diligence was ‘used, and if the. 
affidavit had been made at the proper time-it would have been a proper 
service, There were two notices given by publication inthis case: one’ | 
on March 21, 1896, and the other on April 25, 1890; the aftidavit of Mr. 
Munday was not made until May 1, 1890, consequently it my cure: 
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- the defect for. the reason that the affidavit being the basis of the ae - 
of: publication, such order was a nullity in the absence of: such’ an. affi- pes 
davit. ‘In. Jardee v. Cannon (16.L. D., 28), it was: held that— 


Affidavits were filed: by the contestant after the notice was: issued; for the purpose : 


| of curing the defect in the first affidavit but such showing. was too late. 


~ . . There can be no question that: the-issue of jurisdiction. may be raised pa 
 at-any-stage of the proceedings. The appearance of Mrs. Dorland to | 
make a motion for rehearing in the case can not be ee to have been. Bert ee 


waiver ‘upon her. part-of the defect i in the service. 


This case is not similar to one in which a person appears at the’ jag 


of trial, but the case having been already heard, the decision of the local 
“aiicers having been rendered, an appearance upon a notion to re- open = 


is not such an appearance as in ony wine 3 waives the night toa eeaon | 
of jurisdiction. | | : 


The fact that Mrs. Dorland admits that she was a. resident of Cali: : tae 
fornia does. not debar her from raising the question of jurisdiction, when 


the absolute plain requirement. of the rule of practice demands ibas the | 


sine qua non of issuance of notice in that way. 


On July 22, 1891, the aN in this Louy: filed the followi ing “ap: 


pearance: 


Before the Coinmissioner of five: General Land Office: 


In the case of John Riddell, contestant, v. Alexa ner Hanson, Aneoiving g the latter’ s | 7 
| donation. claim No. 87, notification No. 11999, for parts of Sees. 22 and “OT, T. 14 N,, 


R.10-W., Vancouver, Washington, land district, we enter our appearance on. behalf 


of the heirs of Alexander Hanson, deceased, and ask to be advised of the receipt of 


the: ‘papers in said case, and thereafter allow ed the usual time for submission, of 2 ee 


ar gument ther eon, - : 


Its maintained byt the contestant: appelice: that this appearatice isa al. 
cereal appearauce,t and as such Wi is a waiver of the serving of process 


in this. Case, - 


This case Was. ee e your otic: apon eae ftom ine register and 


— receiver's decision. denying a motion for ‘rehearing. upon the grouud fi 


get out in the petition. The. question before. your office and before this 


4, 


7 Department i is that of jurisdiction, and whatever the language might 
indicate, I am of opinion—there being but one question at issue—that 
the ground taken is technical, and that, under all the facts and circum: — 


stances of this case, the appearance is a special appearance for the pur- : 3 


pose of havin g the Department ae anon the question ot the jurisdic- 
tion of the parties. . 


~The case of Paci oula v. ‘Croole (5 L. D. | 456), cited iy counsel for 


7 Riddell, is not in point. as sustaining the position taken, that a non-. 

3 “resident cannot be heard to maintain that the absence of the affidavit. 

—! of due. diligence. is a roe defect. ‘The ee of that. case is as. -fol- - 
— Jows: ag ime 30a as 


Service by publication of notice is authorized 0 On. ane  shewing that personal ane | 


ice cannot be-made. : 3 
A non-resident will not be heard, to say tat ¢ due. diligence was not sed to secure “5 


personal s service. Se. ates 
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- ‘The facts j in. the. case at bar, and the. one cited, are materially differ . 
ent. In that.case an affidavit of diligence was: made, and the question 
came up on the denial: by the defendant that ‘any diligence had been 
used, and when the defendant admitted that he was not a resident of. 
the State of N ebraska—where the case was tried—it. was held that “he 
cannot. be heard to say that contestant. has not used due diligence in — 
attempting to secure personal service.” : That case simply held: that 
when an ordér of service by publication had been granted on an affi-’ 
davit that conformed to the requirements of the rule, thé question of 
the truthfulness of the affidavit could not be pe by one who admit- , 
tedly resided outside of the State: 
“Counsel for contestant urge that. the point, that the affidavit was not filed prior to. » 
the first publication, not having been raised before the local officers, when counsel 
entered a full appearance, and filed a motion for review, and subsequently on appli- 
_ cation for a rehearing, it was waived, and cites Cole v. Shotwell os L. D. a - 
. The syllabus of that case is as follows: 


. An attorney, who files motion for anew trial, on ehalf of the. defendant on fie ; 
ground that due notice of the former proceedings was not eiven, subjects thereby | 
his client to the jurisdiction of the local office; and if said motion is grauted, notice, 
to the defendant of the time fixed for trial is sufficient if given to his. attorney. 
But in that case, the new trial had been. granted, and it was upon the 
second default that it was held that jurisdiction had been acquired. 7 
- The local officers not having acquired jurisdiction over the heirs of. 


Alexander Hanson, the proceedings in this case have been a nullity, - 


_ for the reason that the heirs of Hanson are entitled to their day in 
court. It does not necessarily follow that to. re-open the case would be 
to. allow them to dispute the record made by their ancestor; it may be 
that the discrepancies between the proof of Hanson and his natataliza. 
- tion can ‘be explained; but however this may be—and it will be time 
enough to raise the question of. estoppel when the parties are properly’ 
before us—it is sufficient now to say that the service of notice in this. 
. Case is fatally. defective, and for the reasons herein stated, your office 
decision is reversed, and the contest of Riddell remanded to the local. » 
officers to be initiated de novo at his option. | a 
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oe INDIAN: RESERVATION-EXECUTIVE ORDER-RIGHT OF WAY. | _ 


Fonp - ‘DU Lao RESERVATION. 


The chan ge of the boundaties of the Fond du Lac Indian reservation ome executive ; 7 


‘order, to correct an error of. description - therein, did .not affect the validity of . 


. ‘said reservation as finally established, although said reservation was originally. Y 


ereated under an act that described the: boundaries thereof. 


er The relinquishment to the United States by the Indians of. their: intezest in ‘said. - 
lands, does not defeat their subsequent claim for. damages on account of the ~ 


location of a railroad right: of WY. through said reservation rer) to oer. : 
‘relinquishment. : i": . : ; | : 


: | Assistant Attorney en al Hall to the Seer etary y of the Inter’ wor, Tans. 7 


2 ary 22; 1694. 


t: al In one by tiereues ‘rou the E First rere Socrsiary: of a 


communication from the: Commissioner of Indian Affairs, addressed to 


you, in which two questions are. raised in regard to the right of the 
Indians to recover of the Northern Pacific Railroad Company for the 


right of way through the Fond du Lae Indian reservation. The ques- 
tions are—First: Is that part of the land that has been taken by said rail-— 


road. company. for its right of way in fact a part ofa legally established 
Indian reservation. ‘Second: Canthe Indians now claim damag es of the 


railroad company for takin g such right of way, inasmuch as they have | 


trausferred and relinquished to the United States all their right, title | 
and claim of every kind to said Jands.. eo ask my opinion on ‘these 
two questions. _ : 3 : 

The treaty by which ‘these Tridians seat ie possession OE this 1 reser- 
vation was ratified on September 30, 1854, . ~The land embraced within 


said reservation, as set out in the treaty, was ay tract of land 


| begi inning atau island i in the St. Louis river above Knife Portage, called by the iidiann 


Paw-paw-sco- me-me- -tig,. running west. to the boundary line heretofore described, _ 


* ‘thence north along said boundary line to the mouth of the Savannah river, and thence. ee 

down the St. Louis river to the place of beginning, and if said tract: ‘shall contain’ es 

: less than 100,000 acres, ‘a strip shall be added on the south side thereof lar; ge. eeucnen hes 
By d to equal such deficiency.” Stee os ne , 


A. history of the tr ansaction. between this band of Indians: and the ages 
| United States governmelt, is fully set forth in the record. It appears woe 
there that, in consideration of the fact that an error. had been com: o-. 

mitted in the description of the land—it being understood at the time 
that the articles of the treaty were drawn up that the improvements ee 

made by these Indians at Perch Lake should be included in the reserva- 


ae : tion, which was not the fact as finally located—the President sub- 7 


7 sequently changed the boundaries of the reservation to include these 

| improvements. | | 

‘It is upon this ground that the counsel. for the Northern Pacific Bail. ar 

road Company asserts that the right of way of: the said road does not. - 
- pass oe or r through, any portion of the Fond du Lae reservation, In : 
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_ other ooas the contention now is, that, as the act ra atitying the treaty. 
- described the boundaries of the reservation and, as the road, as com- 

pleted, did not gO through such described land, the act of the ‘President 
in changing such boundaries of said reservation was. without authority 

of Congress and without force and effect in law, and conferred no | 
interest or title whatever, to the Indians in reference t0 the ane ee 
pequenuy added. ? po Ea | 

- It is well here to note that in Article three of said act of September 
30, 1854, (10 Stat., 1109), it is stated— 


. And he (the President) may also assign ¢ other Jands in ieehanre: for mineral lands, “= 
_ if any such are fonnd in the tracts herein set apart, and he may. also make such 3 
change in the boundaries of such reserved tracts, or otherwise, as shall be necessary 
to prevent interference with any vested rights. All necessary roads, highways and 
railroads, the lines of which may run through any of the reserved tracts, shall have | 
the right of way through the same, compensation being made therefor as in other 
cases. : 


ot may be noted that the error here corrected by ‘the President, was. 
an error of failure to carry. out the intention of the contracting parties. 
It was the intention on the part of the Indians'and upon the part of 


' the agents of the United States government, that these lands, improved. _ 


by the Indians, should be embodied in the reservation set aside for 
them. Upon this ground alone it would appear. that the act of the 
President was justified and could be maintained. 
- It will further be noted that the section of the spoaty hereinbefore set 
forth, contains the clause—after giving the President power to change 
‘Cas shall ‘be necessary to prin interference with ~ 
any acted ri ights. u 

The act of Congress, it appears, shoul be ere | SO as to pies 
with equal force the rights of those with whom they were contracting, as 
of its own citizens, and, as the Indians had, prior to this time, made 
‘substantial improvements upon these lands, their rights were vested 
within the meaning of this clause, and the act of the President could 
therefore be defended on the ground of the eer therein cree to 


him. 
In addition ” the special authority given to the Président to change 





| the boundaries of the Fond du Lac Reservation, he had, in virtue of — 
- is general authority, the right to establish an Indian Reservation. In 


the case of exw parte C. N. Cotton (12 L. D., 205), it was held that 


the general allotment act of February 8, 1887, gave the Indians the same rights 
within.a reservation created by executive order, as if made by treaty or act of Con- 
gress, and lands subject to such right can a be relieved therefrom by congres- 2 
sional action. ; 


_. Inthe case of Grisar v. McDonald (6 Wall, 381), the supreme court = 
_ says: ; | 


the President to order, ‘from time to time as the exigencies of the public service. . 
required, parcels of land belon ging | to the United States to be reserved from sale and 
set apart for. public use. 


1801—voL 19——21 


From. an early serioa in thé history of the government it nae been the practice of 





322 oe "DECISIONS: RELATING ‘TO. ‘THE PUBLIC LANDS. 


In ex “parte J ohn Campbell 6 7 D., 317), it was said: 


. The President i 18 vested with general authori ity iD the matter of ‘reserving lands ol 


for public uses aud land so set. apart. is not subject to’ wuspoeel: under the public: 
land laws dnring the existence of such reservation. oa | hes 
It would seem from these decisions, that outside. ee the authority 

eranted in the treaty hereinbefore referred to, the President had the — 


oF authority to set aside and reserve these lands, as an addition to ‘the — 


reservation created by treaty, if, in his judgment, the interest of the 
- Indians or of the United States would be promoted thereby. _ 
It is evident th at the Indians did. not have a fee simple une, because | 


oa in article three of the treaty, itis set forth that—- 3 


The United States will define the. boundaries ‘of the reserved “tract whenever it. 
may be necessary, by actual survey, and the President. may, from time to time at: 
~~ his discretion, cause the whole to be surveyed, and: may assign to each head of a. 
family. or single person over twenty-one years of age, eighty acres of the land forhis . 
or their separate use, and he may at his discretion, as fast as the occupants become 
capable of transacting their own affairs, issue patents therefor to such occupants, 
with such restrictions of the power of alienation as he may see fit to impose. 


But whilst this is true, it is equally true that they did have some 
- Jegal estate in the lands, and, for the purposes of the question now at 


issue, it is not pertinent as affecting the right of action for damages or me? 


compensation, as to whether they had a fee simple title or were simply 
tenants at will. In either event, they had such interest as would main- 
tain a cause of-action and. the degree of their title is only in point as 
- determining the extent and the amount of damages or compensation to 
which they would be entitled. 

Whatever interest the Indiaus had in these lands passed to the gov- 
ernment of the United States by their subsequent treaty, but the treaty 
did not. carry with it the canse of action which had already accrued 
prior to the date of such relinquishment. | 

It may, perhaps, be said that as the title to these lands has ere 
from the Indians to the United States government, the former could 
not maintain a cause of action against the defendant railroad company. 
In this connection I quote from the Massachusetts decision that which 
seems to be in point: Starr et al. v. Jackson (11 Mass., 518, page 519); 

Parker (chief justice ) in delivering the opinion. of the fone Says: 


There seems to be no doubt but that io tenant at will and his landlord may. both - 


. maintain. actions for injuries done to the soil or to buildings uponit. They are both 


‘injured. but in different degrees ; the tenant in the. interruption to his estate and the 


diminution of his profits, and the landlord 3 in the more Deen injury to his id me 


yy erty’, etc., (page 523). 2° 
Chitty i in his Pleadin g, speakin 8 of the action of ‘trespass quare clave ust = 


— says: 


The gist of the action j is s injury to the possession; and unless, ait the time the injury | 


: | was committed, the plaintiff was in actual possession, trespass cannot be supported. 


It is contended by counsel for the railroad company, that its ri ight of ae 
. way grant i is without exception of any kind. : 
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" Concede this contention to be. tiie. yet it cannot. be. anecessfaily . 
maintained. that the grant to the Northern Pacific Railroad Company 


fer “isi in-any wise to be construed. as giving them the right of way through | 
these lands without compensation for the: reason that the reverse is... 


- expressly stipulated in the act. of 1854, supra. So 
In the case of the Leavenworth, Cone and Galveston Railroad 
| Co. o. The United States, (92 U. 8; 733), it was held as follows: 


3. The doctrine of Wilcox v. Jackson, 13 Pet. , 489, that a. tract lawfully appropri- : 
ated to any purpose becomes thereafter hovered from the mass of public lands, and .. 


that.no subsequent law or proclamation will be. construed to embrace it, or to oper- 
ate upon it, although no exception he made of it, reaffirmed and held to apply with. 


more force to Indian than. to military, reservations, inasmuch as the latter are the 
_ absolute property of the government, whilst in the former other rights are vested. _ 
_ 5; Where the right of an Indian tribe to the possession and use of certain lands, 
as long as it may choose to oceupy the same, is assured by treaty, a grant of them, 
absolutely or cum onere, by Congress, to aid in building a railroad, violates an express . 
stipulation; and a grant in general terms of ‘ land” cannot be construed to eebiere : 
them. — 
6, A proviso, that any, and all lands fenetstors sasaeyel to the United States, for 
any purpose, whatever, are reserved from the operation of the grant to which it is 
annexed, applies to lands set apart for the use of an Indian tribe under a treaty. 
They ate reserved to the United States for that specific use; and, if.so reserved at _ 
the date of the grant, are excluded. from its operation. It. is imamaterial whether . 

they subsequently become a part: of the public lands in the country. 


I therefore conclude that both questions should be answered | in. . the : 
affirmative, and f so advise. oa Z 
Approved, | 
HOKE SMITH, 
= ‘Seoretary Y 


ALASKA—LEGAL STATUS OF NATIVES. ee 
J OHN Brapy ET AL. 


The lege status of the aborigines of Alaska is not that. 6e a indians ” ag said term 
_-is used in section 2103 R. S. 7 i DROWICING for the ap pEO yey of contracts with per : 
sons so described. tee 


Assistant Attorne y General Hatt to the Secretary y o the Interior, Tie . 
12,1894... - - . Sane *Wedas C; 


| oe am in deeniat: by reference from Rete Secretary Sims, of an — 
-agreement between John Brady and certain Alaska Indians, who sign 


as. representatives and. head. men of Indians at Sitka, relative tO. an a 


_ tract of land near Sitka harbor, known as 3 survey No. (e 
My opinion. is asked. , 


as to the legal status of the seer pines of the District of eee and whether they’ | 
are as such, Indians within the meaning of that term ag used in chapters idand 2, | 
Title XXVUIR. 8., as to render. section 2103 R. 8, epplicable to contracts made ney | 
| them.. , 


—_ 524 “DECISIONS RE LATING TO THE PUBLIC LANDS, 


. The treaty eoneladed March 30, 1867, by ahh ‘Alaska: was ‘eoded: to : | 


“; ie United ‘States (15 Stat. | 539), no whee speaks of any of ‘the in: = 


“habitants of the ceded territory as Indians. In Article 3 it. speaks’ of 
uncivilized native tribes and says they “ will-be subject to such. laws << 


_ and regulations as the United States may, from time to Bees adopt in 

regard to aboriginal tribes of that country.” = : 
- ‘The act of. July 27, 1868 (15 Stat., 240), entitled «An act. to aoa 
. the laws of the United: States, relating to. customs, commerce and navi- - 


| gation over the territory ceded to the United. States by Russia, to | 


| establish. a collection district therein, and for other purposes,” makes 

no meution of the aborigines as Indians or otherwise, but in the sundry 
_ civil appropriation act of March 3, 1873, 17 Stat., 510 (530), the act of — 
- 1868, supra, was amended so as ie extend the provisions of sections: 


as 20 and 21 of the act of. June 30, 1834 (4: Stat., 732), to Alaska... Said 


‘sections relate to: the sale of spiritous liquors to Indians in ‘Indian- 


"3 country. 


a OT the: case of Waters % Campbell. (4. Seaver 121), in ‘the cireuit 
7 court, district of Oregon, Jud ge Deady held (syllabus): 


y 


- Alaska is not “Indian country” in the technical sense of that piensa: ‘only 80 
far as the introduction and disposition of spirituous liquors is concerned ; and esubicet 
to this-restraint, is open to occupation and trade generally. ; 


The status of the natives or ‘aborigines as a race or races ta never 
been defined by statute, nor has their political status been fixed, 


although the word Indian is. sometimes used with reference to some of ae 


the. inhabitants of Alaska. For example, in section 8 of the act of 
May 17, 1884, providing a civil eovetminent for Alaska: (23° Stat., 2), 
| the following language 1 1s found: rae ) 


” Py ovided, That the Indians or other persons in 1 said, Gintrist shall not be disturbed 


in the possession of any lands actually i in their use Or occupation or now claimed by ; 


. them, but the terms. under which such persons ray ie title to such: lands i IS 


cn reserved for future legislation by Congress. 


And section 12. provides for a commission to examine into and sea | 


| upon the condition ‘of. the Indians residing in said Territory, what i 
lands, if any, should be reserved for their use, what provision shall be 
made for their education, what rights by occupation of settlers: should .. . 


a be recognized, and all other facts that may be necessary to enable 


_ Congress to determine what limitations or conditions should be imposed | 
when the land laws of "the United States shall be extended to said 
district. ~~ 


| The office of Indian Afiairs in eat eae Oh has never exeneined Oo “- 


iy any jarisdiction over any of the inhabitants of Alaska as Indians.. No - tg 


: : Indian agencies have been established, and none of the moneys: appro- : 
ia priated for Alaska have been disbursed under the puporsieio® of pa 54 
ee office of Indian Affairs. | 


_ _, Congress annually appropriates for ‘education in Alaska, fie. last Mes 
7 appropriation Being } in the sundry civil act of Mar ch 3y 1893 ous Stat., . is 3 


Pr 
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596), and the: money So appropriated is used without reference to race, 
and is, as I am informed, dispensed under the direction of the Bureau 
of Education, 7 

From an ethnological standpoint, the status of the tribes i in ‘Alaska. ; 
is by. no means definitely fixed. In the volume of the report of the 
Superintendent of the Eleventh ‘Census, relating to pliske) chapter 
10, p. 153, it is said: - _ ie 3 | 
: Though there is r6om. for doubt 2 as to whether the natives of Ainaicn. may ptepetly: 


be designated as Indiang, they h have Deen classed ag 3s such for the purpose. of enumer~ 


ation. 
Congress has not ; as yet given to the natives of Alaska a definite political status. - 
In government reports and documents they have been variously described, either by | 


. the collective term of Indian, or by their tribal names. Buta small proportion of 


the aboriginal Beste: of Alaska oe to the family | known as North American | | 
‘Indians. . | | 
~ Under date of N neces 29, 1891, , my predesessor, Rea ia Homaes | 
General Shields, had- béfore him for an opinion the question.as to 
_ whether an account of money expended by Mr. Whittlesey, a member 
of the Board of Indian Cominissioners, on a trip to Alaska to visit the o 
ae could properly be allowed as chargeable to any fund or appro- — 


_priation, The opinion was adverse to Mr. Whittlesey’s claini. Itcould. 


not be paid him from any Indian fund, because there “are no Indian 
agencies in Alaska and no Indian Boonie under the control of that — 
_ office;” it could not be paid from moneys appropriated for education in 
Alaska, for the appropriation was not for Indians as a'race, but was 
 without-reference to race. That opinion was aaopled by the Depart- : 
ment, and the claim was disallowed. 

_ With this review of the laws and neice with eterno to Alaska 
and its inhabitants, ancl after a careful consideration of the specific 
question referred to me, I am led to conclude that section 2103 of the 
Revised Statutes has application only to Indians in Indian country; 


that Alaska is not Indian country. within the meaning of the laws, and a 


therefore that the provisions of said section 2103 do not require or 
authorize you to approve a contract made,.as was the one before me: 
between a white man. and ‘so-called Indians in Alaska. : 

T may add that had I reached a different conclusion, I could not 
récommend the approval under any circumstances of an agreement as: 
_ erudely and ambiguously drawn as is the one under consideration. It 


starts out purporting to be a contract for a deed in trust; it closes by 


being a. loosely drawn and very indefinite contract for a decidedly | 
uncertain sort of an easement. . = 
_ Approved, 
HOKE SMITH, 
Secretar Ys 
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“PUEBLO INDIAN LANDS—JURISDICTION OF DEPARTMENT. 
J OSEPH E. SAIN’ EBD ALy. 


The Depar tment has no ten power or. Tarisdition over the Tndians of the Piusbig! 
of Cochiti, or their lands, as will authorize it to. lease said lands, or to ne approve e * 
7 or disapprove ue the leasing thereof. i ee oa | 7 


Acting Secretary y Sims to the Commissioner of Indian Afirs, Tune’ 30; cae 


1894. 


tT ene the eel your aad of 29th nes | 


aes submitting efor the consideration of the Department the application of 
Mr Jd oseph BE. Saint, and associates, of Albuquerque, N.M., for a lease 
| of certain lands of tlie Cochiti Pueblo, for the: purpose of erecting smelt: 


ing and reduction works, and conductin ga smelting business thereon. — 

You call attention to the form of. lease submitted by Captain Bullis, 
U. S. A. and - request to be advised whether or not: the Department. 
would approve a lease in simple terms to said parties for the lands 
‘described in said. lease, for the period of ten years for the purpose 
named, in consider ation of the payment of a reasonable and just rental - 

In response, you are advised that by. the patent issued to the Cochiti. | 
Paebls November 1, 1864, the United States on 


Do give and grant. unto the said Pueblo of Cochiti, in thie ee of Santa Ana: 
aforesaid, and to the successors and assigns of the said Pueblo of Cocbiti, the tract . 
of land above described, as embraced in said survey, but with the. stipulation, as 
expressed in the said act of Congress (Dec. 22, 1858), * that this confirmation shall 
only be construed as arelinquishment of all fitle and claim of the United States to 
any of said lands, and shall not affect any adverse valid rights, should such exist,” - 
- to have and to hold the said tract of land unto the said Pueblo of Cochiti, in the 
aforesaid county of Santa Ana, and to the successors and assigns forever, of ithe said 
| Pueblo of Cochiti, with the stipulation afor esaid, 


7 and. as the Pueblo Indians were, by. an: act of aa legislature at. New aed 
Mexico, created and constituted bodies politic and corpor ie and given 


_ names by which they and their SUCCESSOrS should have: 


; » Perpetual succession ; sue and: be sued, plead and be impleaded, bring « and derona in? 
ore any court of law or ‘equity all such actions, pleas, and matters. whatsoever proper 


_ to recover, protect, reclaim, demand or assert, the tight of such inhabitants, orany .— 

_ individual thereof, to any lands, tenements or hereditaments, possessed, occupied or. ~ 
claimed contrary to law by any person whatsoever, and to bring and defend allsuch | ai 

actions, and to resist any encroachment, claim or trespass made upon such lands, i Seats 


tenements or her editaments, belonging to said inhabitants, or to. any: individual. 


And aS the supreme court has held that the Pueblo Indians not being - 


tribal Iudians, they were not within the provisions of the intereourse = ne 
act of 1834, and: not. subject. to the. jurisdiction of the Indian’ Depart- | 


| ze ment of the United States Government (U. 8. Reports: 94, p. 614); and 7 | : 
-- as it was held by the Department, May 5, 1891, based on the opinion of _ 


the Honorable Assistant Attorney- General of May 4, 1891, that the 


ce) jurisdiction of the e Department did not extend over ‘the Pueblo Indians — 


oN, 
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: on As to authorize milee and Aeeulations: to aafokee the attendance of 7 


- their children in the schools established by. the government. for the. 
~. education of Indians, T am. of opinion that it 1s not within the prov- o , 
“’. inee of the. Department to approve a lease made by Hite Cochiti Pueblos 


for the purpose named. | 
J transmit herewith copy of an opinion of the Assistant Attorney- tet 
| General for this Department, to whom this matter was referred, of - 


June 26, 1894, wherein he CA DEERE the ‘same opinion | as” is ae forth © 22 


; herein, . 
OPINION. 


7 Assistant Attorney y- General Hall to the ee y of the Interior, Tune 26, : 


1894. ee ae 4 


On May 29, 1894, the Cominissioner of Indian. Affairs, by letter of . 
-that date, sabraitted for the consideration of the Depar cent the apph- 


cation of Mr. Joseph E. Saint et al., of Bernalillo county, New Mexico, . | 


for a lease of 168.83 acres of land-belonging to the Pueblo of Cochiti, 
on which it was desired to erect smelting and reduction works, and to 
conduct a smelting business. Accompanying said letter ae a com- 
munication on the subject of said proposed lease, dated May 22, 1894, - 
from Captain J. L. Bullis, United States Army, Acting Indian Agent, 

Pueblo and Jicarilla Agency, Santa fe, New Mexico. Also a form of 
said proposed lease, a form of a bond, a plat.of the tract sought 1 to be 
leased, and other papers relating: to anid subject. 

Dade date of J une 4, 1894, the Acting Secretary referred the matter’ 
to mé 


rn 


with request , for an opinion as to whether this: Department. has such control over 


- these Indians and. their lands as to authorize its taking jurisdiction to approve or 7 


disapprove a lease of said lands. _ | eo 
The lands here involved are a part of those melded in- os patent 


_ issued, to the Pueblo of Cochiti, November 1, 1864. This pueblo was - 
one of a number i In said tanvicoiy whose title to land; claimed under old: 


 . Spanish grants, was protected by the treaty of Guadalupe Hidalgo, 


- and was: confirmed by United States patents in 1864. (11 Stat., 374; 
_ 12 Stat., 71; Executive Order, March 16, 1877; Geueral Land Office _ 
Report for 1876, p. 272.) 7 


~The patent issued: to. the Pueblo of Coehi iti is of the form sigptad ey — 


the government with reference to all Spanish and Mexican land grants, - 
and is in effect but a release or quit claim of whatever right or interest. 
the government may have in said lands, and does not attempt to affect 
any adverse valid rights. thereto, should. such exist. But the govern: 


ment: by said patent confirms s in said pueblo the title to. said lands, and oo 


So far as it j is able to do so, vests Init the absolute title thereto, ae 


out reserving. any rights or powers to. itself, or limiting the power of — 


the pueblo to control and dispose of said lands as it may see fit. 
_ In the case of the United States v. Joseph (94 U.S., 614), the supreme 
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court hola that the Indians of a pueblo ave ai ‘coraplete title to their - 


a Jands, and are not an Indian tribe within the meaning of the intercourse i 


act of 1834 (4 Stat., 729), nor the act of 1851 (9 Stat., 587, Sec. Tg 
_ extending the provisions of the act of 1834 to New Mexico. | That when — 
- the act of 1834 was passed, there were no such Indians as these in the | 
United States, with some possible exceptions named, and that when it: - 
| became necessary to extend the laws regulating intercourse with the 
Indians to New Mexico, it was evidently intended to apply them to the 
Apaches, Comanches, Navajoes and other nomadic tribes incapable of 
self government and while the court in said opinion declines to pass 
on the question as to whether said pueblo. Indians are citizens of the 
United States and New Mexico, it does unhesitatingly declare that 
their status is not, in the face of the facts stated, to be determined 
solely by the circumstance that some officer cof the POreEnmoDy has 
appointed for them an agent. 
| _JIn-an opinion prepared by the Assistant E Attorney General of this 
- Department May 4, 1891, (Assistant Attorney-General’s Opinions, Vol. 
«6p. 305), the status of the Pueblo Indians, and. their relations to the 


os government was elaborately discussed. And it was therein held that . : 


the provisions of the Indian appropr iation act for the year ending June- 
~ 80, 1892, which authorized such rules and regulations as would secure 
“the attendance of Indian children at schools established for their 
- benefit, did not, in the absence of an express provision to that effect, a 


ace apply to the pueblo Indians of New Mexico. 


The only authority vested in this Department to’ ne or ‘muthoni | 
—_ the leasing of Indian lands is conferred by section 3 of the act of Feb- 
ruary 28, 1891 (26 Stat., 794); which act is amendatory of the general | 
‘Stotment act of February 8, 1887 (24 Stat., 388). Prior to the act of | 
February 28, 1891, supra, it had. been held both by the Attorney- Gen- = 
eral of’ the United States and the Assistant Attorney-General of this - 
| Department, ‘that this Department had no power to lease or authorize: 


- the leasing of Indian lands. (See Opinion of Assistant Attorney- 


General, Vol. 10, p. 391.) But the act of February 28, 1891, applies 

only to those lands that have been allotted by the goverument in. sever- 
alty to the Indiaus, and which it holds in trust for them, and which the 
allottees, because of the- disability ‘therein stated, Cannel. occupy. or 
improve, and it will require no argument to show that said act does 
not apply to the Pueblo Indians of New 1 Mexico, who hold their lands. 
by patent from the government, and not as individuals, but as a com: 


munity. | ee 
It is clear to my mind that this Department has no Bis power or 


jurisdiction over the Indians of the pueblo of Cochiti, or their Jands, as 
will authorize it to lease said lands, or to ‘approve or cIRBUDE ove” the 
a leasing thereof, and I so hold. | | 7 7 
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INDIAN LANDS—ALLOTMENT—TRIBAL RIGHTS. 


JOSEPHINE VALLEY & Br AL. 


An Indian may not be a member of tivo tribes” in a sense that will. satlile. him to _ 
secure lands from both tribes under the provisions of the allotment act of — 
February 8, 1887. 


Seeretarg y Smith to the’ Commissioner of Indian Affairs, Tul y 10, | 1894: | 


| I acknowledge the: receipt of your communication of October 25th | 
last, relative to certain Citizen Pottawatomie. Indians, to whom. patents 
for lands have been issued as Citizen Pottawatomies, and who. also _ 
hold patents for lands allotted to them as members of other tribes. 

In response thereto, I transmit herewith copy of an opinion dated 


23d ultimo, from the Honorable Assistant Attorney-General for the... 


ae ae tment of the Interior, te whom:the matter was referred. 


- As itis held in this opinion, in which the Department concurs, that he 


one person may not be a member of two tribes of Indians in a sense 


that will entitle him to secure lands from both. tribes, under the. pro- 


_ visions of the general] allotment act, I have to request that copies of 
the correspondence, and such other papers as may be required, be pre- 
pared for transmittal to the Honorable Attorney-General, that suit. 
may be brought, as suggested, for. the recovery of these lands. * 


he. i. 2 + OPINION. 


Assistant rene yf Gener ab Hail to the Secretar y of the Taterior, on 
23, 1894. (EW 


Under date of February. 15, 1894, you referred to me certain. eorre kar 


' Spondence between J aepiite Valley: and Joseph Socto, citizen Potta-. 
watomie Indians, and Hon. D. M. Browning, Commissioner of Indian 
Affairs, relative to the rights of said citizen Indians under the acts of — 
_. Congress providing: for the allotment of lands in severalty to Indians . 
on the various reservatious, requesting my opinion 
“as to whether a person may be a member of two different tribes of Indians at the 
same time, aud secure lands and other benefits from both tribes; and if not, what 
steps should be taken in this case to compel the surrender of the title to the Jands — 
to which.the party is not entitled. eo 
It appears that the Desatment upon. ascertaining the. fact that 
patents had issued to certain Pottawatomie Indians, who also held 
pateuts to lands allotted to them as members of other tribes, , requested 
the Commissioner of Indian Affairs to take the necessary steps to 
— secure the relinguishment by: said parties of one of the. fae so held | 
‘by them. ; 
‘When this request was made Eagwi to Joseph Socto ‘il J osephine | 


Valley, the citizens thus. holding more than one patent, each of them — ’ 


declined to relinquish in compHance with said request, furnishing 
reasons therefor in writing. Joseph Socto states that the mother of ake 


t 
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Ee two childr ee cia it | seems he made seloction=is a Peoria by 
birth; and that when the children were born. they were enrolled on the — 


ce Peoria annuity roll and. have dv awl their payments until the allotment : 
and settlement of the Peoria business, So that they have an undisputed 


oa right to their Peoria patents. | : Bocto: being a Pottawatomie by. birth, 





claims that his children—Mary and Eliza— 
the Pottawatomies and that they were enrolled i the pr oper author: 
‘ities of said. tribe. ‘For these Teasous he ‘Geelines to surrender either 
patent. 4 es | 
Josephine Valley, ‘beine. a Paine atenis by pitt, elie: that sie 
was legally adopted into the Peoria tribe and lawfully placed on the 
rolls of said tribe, which action was. approved by the Indian agent and | 
by the Department; that she has drawn annuities for nearly twenty 


years, and has; in every: respect, been: lawfully: and -legally- recognized... 


as a member thereof. Being a Pottawatomie by birth, she has drawn 


os lands as.a member of that tribe, and refuses to surrender either patent. — 


It seems to ine to be very clear that Congress never intended to con- 
fer a dual. privilege upon any one Indian and no -tribal arrangements — 


or relations will receive such a construction as to give one person a 
twofold interest in a beneficent provision of a statute. manifestly 
Riad intended to treat all individuals affected thereby, in the same manner. | 


By the act’ of March 2, 1889 (25 Stat., 1013), the provisions of the — 


nde act of February: 8, 1887 (24 Stat., 388), are extended to and made appli-— | 


‘ cable to the. Confederated Wea, Peoria, Kaskaskia, and Piankeshaw 
tribes of Indians, and the Western Miami tribe of Indians, ete., with | 

: certain exceptions not necessary to.mention here. >: In the first Section _ 
of the act of 1887, supra, itis provided that. : as 


7 the President of the United States be, and he’is hereby saihoviced [ee 440 allot 


_. the landsin said reservation in severalty to any Indian located Eheneon. as follose s: ‘To. 
: ; each head of a family, one quarter of a section; to each single person over eighteen __ 
years of age, one-eighth of asection; ‘to each ‘orphan child under eighteen years of age .. 
one-eighth of a section, and to sack other single person under eighteen years now 


living, or who. may be born prior to the date of the order of the President directing 
an allotment of the lands: embraced j in. any reservation, one- sixteenth of a section. 


It will be observed from the above recited provisions of the statute, 
that it is specifically set forth how much each: individual person is to- 
receive by allotment. There is no ambiguity in the provisions of the 
_ statute, and it must be conformed to in accordance with its terms. 

Iam of the opinion, therefore, that one person may not be a member 
of twa tribes of Indians in a sense that. will entitle him to secure lands 
from both tribes under the provisions of the act above referred to. 

_ As to what steps should be taken-in this case to compel the shureadbr ze 
of the title to the lands to which the parties are not entitled, I suggest. 

that the Attorney General be furnished with a copy of the correspond. 
ence and of. this opinion, accompanied: with the. request. that he. eause 
suit to be instituted before the proper. tribun al-for the recovery of —_ 


2 : 7 lands. 


- appeal, 
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| |" PRACTICE—CERTIORARI-TOWNSITE ‘LOCATION. o. 
-HowDEN ‘ET ALL v. “WoopwaRD TOwNsITE, 


A petition for eeptionart will not be @ ee in the absence of a a pr ima. facie showing | 
. — th at calls for a reversal of the action. below. i : 
A pr otest against the location of a townsite, on the p Broan that action was: ee on. 
erroneous information, will not warrant favorable consideration by the Depart-- 
| “ment, where said townsite is designated in the proclamation: of: the Président, 
and a townsite settlement has been mace in . accordan ce. therewith. | 


Seoretary Smith to the Commissioner of the Gener at Land Offic, Fal y 23, | 
(J. 1. H.). a 7 a . 1894. TF ae tes i (E. Ww.) 


| Your office. letter of pein 4, 1894, tranamits: the yfotition. of Robert 

_D. Howden and Joseph Hunter, for writ of certior ari, asking that. your 
office be directed to. transmit to the Department, without. delay, the’ 
records in the above stated Ct ees for ¢ con sideration mpou protestants’ 


se appears that the President's emeuiion 6f Augaat 19,1898). 


| opening up to settlement and entry the Territory of Oklahoma, com: 


monly known as the Cherokee Outlet, designated the 8.4 of See. 25,.T.. : 


- 23 N., R.21- ee ifs 7 as s the location oF the county seat, , county 2 N, 2 OF - a 


| | said outlet. 


; It further appears that ine board of townsite trustees ioe Olaions : é : 
| ‘Territory filed a townsite application in’ the local office on September _ 2a 
29, 1893, to enter said section as a townsite by the ame of W ood ward, a 


which ad application was amended and re-filed J: anuary 20, 1594. . 


Sometime in November, 1893, said townsite board proceeded. to me. Ne 


ie proof on said application, for the purpose of. obtaining a towusite pat- 
ent, under the act of Congress of May 14, 1890, (26 Stat., 109). 


_— | Against the allowance of. Said proof, petitioners Hled: a Y protest aS 7 
a follows: | Baume aaa | | , ies : Sean 


_. In the matter of the final ieprooe to be made by F. G. Hare A. N. Whillinzton and 
N. = Os Cunningham, tr ustees and claimants of the government i townsite of Woods 
ward, O. ee | ; | | 
Comes now: Robert D. Howden and Joséph. iniiter; of Woodward, Oe anonn ‘Per- 

ritory, by their: attorneys, ‘and in their own behalf, and in behalf of the occupants 

and citizens of the true and original town of Woodward, in response to the notice of 

_ final proof (a copy of | which is hereto attached and- tharked exhibit AM), as given 

by said trustees, and in defense of the rights of the occupants. and’ citizens of the 

original. to wn of Woodward, enter their most solemn protest against the acceptance 
of the proof tendered by said trustees to: the register and ‘receiver, upon the ground 
that the alleged townsite on Sec. 25, Tp. 23 N., R. 21 W., Ind. Meridian, is not now, 
and. never has been the true and original town of Woodward, and. that the effort 
to transfer. and establish the town of Woodward. upon Sec. 25, is in effect, a fraud, 
perpetrated upon the general eoverninent, and the citizens of. the original t town of _ 


—» Woodward. _— 
That the Hon. Soucy oF the TAteriog and the Presideit of the Uiitea: States, 
- were misled by reason of false information sent them regarding the true location of can 


" the town of Woodward, as originally developed. Said false information being fur-. . 
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Fanaa to he Tnteriot Separations at.the last moment ihe fore ‘the: ace fixed. ao0 is 
President to issue his. proclamation, that the false ‘information was furnished to 

A. P. Swineford, government townsite inspector, by designing parties, which caused he 

- him. to' telegraph to the Secretary. of the Interior that the 8. 4 of Sec. 25, instead of 


the S. 4 of Sec. 30, was the true location of the original town of Woodward; thaton 
this misleading. information the Interior Department. acted, and. the incorrect 8 
description of Woodward’s true location was incorporated in the President’s procla-. 


mation, a laud office ordered erected on this distant and undesirable - location, 


thereby perpetrating an outrageous and inexcusable infringement on the rights and | 


interests of the citizens of the: original town of Woodward. Not content with hay- | 


ing located an unnecessary town upon the immediate border of the original town of 
“Woodward, and inaugurating all the unpleasantries that. would naturally follow, 


but absolutely. gobbling and appropriating even the name of. Woodward, a high- 
handed outrage, seldom even equalled, if ever excelled, — | . 
’ Therefore, to the end that justice may be doue, your. protest ants. 1 Yea pectfnlly ask | 
that they may be permitted to introduce witnesses in support of. the foregoing alle- 
gations, and CTOss- examine the witnesses offered by the townsite trustees. — 
: ili ce . eS -R. D. Howprn, 

- JOSEPH. HUNTER. 


Petitioners sieges that ae inétrnetions from so office, the local 


officers were directed to transmit said. final proof aud said protest, 


without: receiving any evidence. thereon, and - that, subsequently, on 
January 16, 1894, your office rendered a decision, dismissing said pro- 
test, and divectin g the approval. of sald final. proof; whereupon, within 
the time given therefor, by the. Rules of Practice and the regulations 
governing appeals In Oklahoma Townsites, petitioners, by their attor- 
neys, filed an n appeal from said last mentioned: decision, ‘to the fee 

ment. . | “ 

Petitioners farther alliage that ¢ on frlebriney 24, 1894, your 1 office denied 
the right of petitioners to appeal from said decision of J anuary. 16, 1894, 
-and that your office directed patent to issue forthwith on said entry of i 
the S. 4 of said Sec. 25, which action, petitioners allege, was contrary 
- to the provisions of Rule of Practice 85, inasmuch as their appeal was — 
filed within less than nent days: from the date, of the decision | 


Le appealed from. 


~The ground. of error upon. which petitioners predicate their right for ig 
writ of certiorari is as follows: | | 


. 1. It was error to cause patent to issue diamedintely for said Se + 1 of See. 25, with- 
a regard to the plain and unmistakable language of Rule 85. 
. It was error to reject and refuse to transmit the appeal of pr otestants. | 

é It was error to hold that. pent had no Inter est in the een of the entry. - 
on Sec. 25, . 2 

4. The decision of J anuary 16, 1894, was erroneous aus spite in our appeal there- os 
from. (Exhibit E.) . 7 fine = os | 
5. If was. error to disseoard the concurring: sceoncatioge of ingpeetor Swine- _ 
ford, Chairman Harris of. the townsite board, and. Special Agent Johnson, that the 


south halves of both sections 25-and 30-should be. embraced in the same townsite 


entry, and error, ‘under ail the circumstances, not to have directed - the amendment — 
of the application. of said townsite board, so as to include the S. $ of Sec. 30, inorder 
that all the townsite settlers at and near Woodward might be ne on a, aden of cia 
toe ae ve 7 


DECISIONS RELATING TO THE ‘PUBLIC. LANDS. S - _ 833° 


Tn soma of their nention: petitioners Rather allege that on, nae 
7 prior to the date of said proclamation of August 19,1893, and at oe 
date of. the opening of said. Cherokee Outlet, on September 16, 1893: 


There - was located on the 8: 4 of Sec. 30, Aig 93 N., R: 20 W., I. M., a well, Known ran 


- station on’what is known as the “ Panhandle Division ” of the i, tchicon, Topeka and 


Santa Fe Railroad, which station was ‘called Woodward; and they ailens that, as.is. - 


shown by a statement made in writing by F. S. Harris, Esq. » hereinafter referred to 
_ more particularly, there was at, and about said station of Woodward ‘a post. office, 
ey: depot, a round house, machine shops, coal | yards, stock yards, and quite a settle- 


a ment of railroad employes’, all of which made up and constituted a town of some 


 gize,. with streets and alleys laid out, which had, long’ prior to said. ‘opening, received - 
the name of Woodward. | | . Se says 
, BO a oe - o® : oe oo * ". 


And petitioners farther ailieee: that prior 3 said protest, to wit, on October 2, - - 


~ 18938, A. P. Swineford, as inspector of and offices, reported to the Commissioner of ee 
_ the General Land Office that.a mistake had been made in selecting’ the S.fof said: 
; Sec. 25 as.the location of the county seat of oN county, kis intention having been - 


to select the 8.4 of said Sec. 30, upon which the station of Woodward. and omer | 
improvements of the poms of Woodward were located. . 


-_ fen fiona further allege that. on es t5 1894, said FE, 8. Efarris, chair- 7 
man of said townsite board, in a letter to Hon. Hoke Smith, Secretary of the Inte- 


; rior, reported that a cnistaics had been made in.the location of said ecunty seat, that 


there was no Indian reservation near said Woodward station, that ‘both (See. 425 =. 


~ and (See. ) 30 will finally be a. town’; that there were about 400 settlers on’ said 


- Sec. 30, thers being a large enough population to. authorize both the 8.4 of Sec. 25 


- and the 8.4 of Sec. 30 to be included:in one and the same entry and patent; that 

 * Soon both sections will be covered. with, I believe, a town of four or five thousand = 
people’, and that ‘If you:(the Secretary) will patent it (8.4 of Sec. ey) to our board gn 
to prove up, it will seitle permanently a western townsite war. a j 


Under the provisions. of Rule 85 of Practice; when the Gommesionee 


~ shall formally decide against. the right: of an appeal, he shall suspend ; 2 ; 
action on the case.at issue, for twenty. days from. service of notice of 


his. decision; to enable the party against: whom the decision-is rendered, 


~ to apply t to the Secretary for an. ee in accordance with, Rules 83 = | 


“ and 84,. 


| “Under the Saree of said rule, it would pesgne the Say of ee 3 | 
_ Department to direct your office to certify said proceedings, if it should 


appear from an inspection of the petition that the declarations embodied . 


- therein make a poue a see for reversal of the action of your eee 


— office. 


“Upol conelloras the averments. in ee eetions now before me, I — 


note that petitioners have no interest i in the land embodied i in the town- 


site of Woodward, and that no reason is shown why the final proof | 


should be rejected, except that fraud. was ome upon the govern- tee 


ment. agent who located said townsite. . | 
_ It may be true that a mistake was made by said agent, owing +0. the — 
fraudulent representations | of other parties, still, said. townsite was — 
designated in the proclamation of the President of August 19, 1893, 
and pursuant ug the information therein contained, many citizens who 
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ee wpon ‘Said townsite.c on. i September 16, 1893, settled. upon the’ same ie = | 


me in good. faith, and at the time when. petitioners preferr ed their. request, g ee 


i . were in the enjoyment of. vested rights. . Tf petitioners who resided i in _ ese 
the adjacent town of Woodward have been injured on account of the 


alleged. fraudulent representations which caused the mistake in locating - 
said townsite, they must pursue a different remedy. from that which 
| they propose to avail themselves of by protest. 

For these reasons said petition is denied. 


OKLAHOMA. ‘TOWN. SITES. 


REGULATIONS PROVIDED BY. THE SECRETARY | OF THE ~ INTERIOR | 
FOR. THE GUIDANCE OF TRUSTEES IN. THE EXECUTION: OF THEIR 


TRUST. 
| DepaRruent OF THE “Iycaiaron. 


=. -_ | 3 Washington, dD. 6. November 30, ao 
z= To the Bou as of Townsite Ty ustees in the - 
ULS8. Land Districts, Oklahoma Ter ritory Ye 


ae virtue of the authority vested in me. ‘by ¢ an. act of Congress. Pe 


- anererce May 14, 1890 (Appendix A), entitled “An act to, provide for 


7 townsite entries . of lands in what. is: known as ‘Oklahoma’. and for. 


other purposes” (26 Stat, 109), and. the joint resolution of: Congress - 


c making» the provisions. of said. act applicable. to townsites in the eee 
La te «Cherokee Outlet”, approved September 1, 1893. (Appendix B), Ihave. ef 
: prepared the following rules. and. regulations, for | your: observance sue eee” 


~ - guidance i in the execution of ‘the.trust thereby created. | - ne 
1. Your. several boards are, as required by the statute, composed of “aos 


. three trustees. _ Your ‘several. commissions. designate. your: respective 


: boards, : and each board will act as a separate body as to the particular. 


townsite to which it is assigned... AS soon as you are officially advised _— 


os of the townsite, or townsites, which. you are to enter as trustees, you: 


will proceed. to qualify in the following manner, to wit: You will 
appear before some: officer having a. seat and duly authorized to — 
administer oaths, or before the register or. receiver, and take and 
subscribe the following oath or affirmation: — 


I do solemnly swear. (or affirm) that I have no interest either. direetly or indirectly | 
in the townsite of or any part or parcel thereof; that I will faithfully dis- 





oe ‘charge the duties of my office, and execute the trust posed. upon me with fidelity ; 


that I will im partially. hear, try and determine all controversies submitted - to. me 
fairly and justly, according to the law and the evidence, free from bias, favoritism, . 
prejudice, or personal inflnence of any kind or character whatever. So help me 
God. (or,. if by: affirmation, “under the pains and penalties of perjury”). | ; 
This oath or affirmation shall be made by each member of your 
| board i in each townsite entry made. by your board. LOG g | 
Having taken said. oath you. will, proceed to discharge the duties 


- 7 - mmposed on you. by: law and these rules and regulations. — on a aes 
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In’ case you nd a contest or controver sy pending” hetween a 


ene or claimants, under the agricultural land laws and the oceu- 


- pants of the townsite to which you are assigned, involving the title to. 
any portion of the land oceupied for townsite purposes, you will at 
once, as a board. and before-taking any other step or proceedin g, make — 
application at the local. office in the district where the townsite is | 
situated to intervene and be made parties to the ‘proceeding, and 


_ thereupon the case will be made special and disposéd of as expedi-— 


. tiously as: the transaction of public business will permit, as no entry 
can be completed until after the contests are disposed of. : 
3. Publication of notice of intention to make townsite proof must be — 
made for.five days, and such.publieation. and the proof thereof shall be 
made as in ordinary cases. The proof shall relate to actual occupancy 


of the land for the purposes of trade and business nuinber oF inhabit. on 


ants, and extent and value of town improvements. 
4, The entry is to be made by you as trustees as. near as may be con- : 
formably to section 2387 of the Revised Statutes and in trust for the 


use and benefit of the occupants of the. townsite according | to” ‘their — : 


respective interests and,at the minimum price per.acre. (4 L..D., 54). — 
_. No provision having been made in the act for the payment of the 


_ entry fees and the price of the land, and as the entry must be made . 
_ before the townsite can be allotted, you may call upon the occupants — 


thereof to furnish the requisite amount to. pay the government for said. 


~ land, keeping an accurate account thereof, to be filed with ne report. as : 


in the manner hereinafter directed. 


~ 5, Section one of the said act of May 14th, 1890, requires n me to il eo 
vide rules and regulations for the survey ‘of the land occupied-for 
townsite purposes, into. streets, alleys, squares, blocks, and Jots, or to | 


approve such survey: as. may already have been made by the inhabit- — 


ants thereof, and section five of said act makes the provisions of 
section four, five, six, and seven of the act of the legislature of the 


State of iad entitled “An act relating to townsites”, anos 
- March 2, 1868, so far as applicable, a part thereof. (Appendix C). 
Boece four of the Kansas act adopted requires you to cause ‘an 


- actual survey of the townsite to be made, conforming as near as may 


be to the original survey of such town, designating on such plat the 
lots or squares on which improvements are’ standing, together with 
the value of the saine and the name of the owner, or owners, thereof. 
Hence, if you deem it advisable to survey the townsite assigned you, © 
you will observe this rule in connection with the first proviso of sec- 
tion twenty-two of the act approved May 2, 1890 (26 Stat., 92), but if 
the townsite has already been surveyed by the ‘inhabitants thereof 
and you are satisfied that the same is correct and in harmony with the 


spirit of the act under which you are appointed, you may approve and _— 


adopt such ‘survey, making the designations on the plat thereofas 
ence ne said section four SO Tar as the same is applicable under 
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| said abe of May 14th... The value. of the . improvements, hayek. ale ee 

not be considered in making the assessments. hereinafter provided for.) | -< 
6. In any event, you will, as soon as you definitely fix the survey, 

‘cause to be figs mnated on eaeh of the plats thereof, the lots and blocks = 


- occupied, together. with the value of the same, with the name of the 


claimant, or claimants thereof; you will also designate all squares, | - 


parks and tracts reserved for HDG use, or sites for public buildings, 
and all lots oceupied by any religious organization which are subject 
to disposal under. the provisions of said act. The designation of a 


claimant on such plat shall be temporary until final decision of record — 


in relation. thereto, and shall i in no case be taken or. held as in any sense 
or. to any degree a conclusion or judgment by the board as to the true | 
| ownership in any contested case coming before it. | | 
4, You will observe that no townsite can embrace any greater number. 
of legal sub-divisious. than are “covered by actual oceupaney for the | 


purposes of trade and business,” and in uo. case can it exceed twelve _ 


. - hundred and eighty acres, hence, in making your survey.of the land 
into streets, alleys, squares, blocks, and lots”, or in approving such 
‘survey as may have been made by the inhabitants of the townsite, when 
you deem the same sufficient, you will determine the area thereof by 


. 7 legal sub- -divisions so occupied for such purposes. For a construction 
of the term “actual occupancy”, as used in the act and herein, see the _ 
ease of Walker v. The Townsite of Lexington, 13 L. D., 404. | 


8, .As soon as the survey is completed, as aforesaid, you. will cause. to : 
be published in some newspaper printed. in the county. in. which said . 


town is situated or if none is printed i in said county, then i in one printed 


ee ‘in the adjoining county, or if there be none printed in that county, then 


in one printed in the Territory a notice that such survey has. been | 

completed, notifying all. persons concerned or interested in’ such town- | 
_ site that on and after a designated day you will proceed to set off to | 

“persons entitled to the same according to their respective inter ests, the 
lots, blocks, or grounds to which each occupant thereof shall be entitled, _ 


ay, under the provisions of said act. Such publication shall be made at 


least fifteen days prior to the day set apart by you to make such divi- __ | 


sion and allotment. Proof of such publication shall be evidenced by the — | 


2 affidavit of the publisher or foreman of the newspaper in which such 
— notice is printed, accompanied by a printed ecpy of such notice. 


_. § The entry having been made for the use and benetit of the oceu- go Ras 
pants, only those who were. occupants of lots at the date of entry, or 


Ene. 3 their. assignees thereafter, are entitled to the allotments hereinafter — | 


provided for. An.occupant is one who is in open, exclusive, and 
adverse possession under a claim of ownership, and such possession 


_. Inust be notorious and unequivocal, carrying with it. such recognized 


- marks and evidences of ownership as will serve to notify all comers that _ 
- another is in adverse and actual possession thereof. There-is no. limi- 


7 a tation placed by: statute on.the number of. lots that may be claimed by - _ E08 


a 
4 
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any one person, but such person must be an occupant of each lot in the 


sense of the law, as stated, and not one seeking to defeat the rights of 
_ the town to the unoccupied lots. "Minority and coverture are not disa- - 
bilities. : 

You will bear in mind the provisions of section 13 of the act of 
: Congress approved March 2, 1889 (25 Stats., 1005), and section 
10 of the act of Congress approved March 3, "1893- (27 Stats., 643), 
| and especially that part of the President’s proclamation of - Anant 
19, 1893 (17 L. D., 230), forever prohibiting the acquisition of title, 
aoe the public land laws, to any part of the lands thereby opened | 


is settlement, by any person entering upon and occupying said lands 


in violation of law and proclamation. | 

— No person who went into said Territory in violation of said law and 
proclamation will be allowed any portion. of a townsite, and you will 
recognize no claim filed by such person in making your allotments. 
You will also observe that section 2 of said act of May 14, 1890, pro- 
vides that any certificate or other paper evidence of claim duly issued 
by the authority recognized for such purpose “ by the people residing 
upon any townsite the subject of eutry under said act “ shall be taken 
as evidence of the occupancy by the holder thereof of the lot or lots 
therein described, except where there is an adverse claim to said 
' property such certilicate shall only be prima facie evidence. of the 
claim of occupancy of the holder.” But any person holding. any such 
_ certificate who went into said territory in violation of. law and the . 
 President’s PiQo MAHON, shall be ae to have acquired no rights 
thereuncler. 7 

Notice must.be taken in the performance of your duties of the act of | 
Congress, entitled “An act to restrict the ownership of real-estate in 
the ‘Territories to American citizens, and so forth”, approved March‘3, 
1887 (24 Stat., 476), whereby aliens or corporations “ not created by or 
under the laws of the United States, or of some State or Territory of | 
the United States” are ‘prohibited from acquiring real estate in the 


Perr itories. 


19, -After the ceiibation shall have been duly made, as provided in 
paragraph 8, you will proceed on the day designated in the said notice, 
except in contest cases, which shall be disposed of in the manner here- 
- Inafter provided, to set apart to the persons entitled to receive the 
saine (see paragraph 9) the lots, blocks, aud grounds to which each 
person or company shall: be entitled according to their respective 

interests, including in the portion or portions set apart to each Dereon | 
or company of persons the improvements belonging thereto. a8 


Applications for deeds to lots tendered on, or after, the day desig- — . 


nated in the published notice as provided in paragraph 8, and prior to | 

issuance of patent for the townsite, shall be received by you and placed 

on file, as no deeds shall be executed until such patent has issued. | 
‘Il. After setting apart such lots, blocks, Squares, or ground and 
1801—VoL 19 22 
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| upon a valuation of the same, ¢ as hereinbefore provided for, you 2 will 
proceed to determine and. assess upon such lots and blocks according’ 


_- to their value, such rate and sum as will be necessary to pay for the 


lands embr aced in such town site, costs of survey, conveyance of lots, | 
-and other necessary expenses, including compensation of trustees as 
provided for in said act, and 1 in SO doing you, will ee into considera- 
mony | 

First. The ten thousand dollar ($10, 000) approntiated by said act 
of May 14, 1890, and such further sum as may be appropriated by Con- 
. gress, before said assessment is made, for the purpose of carrying into 
effect the terms of said act, which is to be refunded to the Treasury. of 
the United. States; but, of course; only so much thereot as it will be 
necessary to use. 

Second. The money pepe ded for siteret the iii, 
_ Third, The costs of survey and plotting the townsite. 

Fourth. The expenses incident to making the conveyances. 
- Fifth. The compensation of yourselves as trustees. 

Sixth. The compensation of your clerk. + oH 
2 Seventh. The necessary travelling expenses of seotiadloau: andl clerk. _ 
- ‘Bighth. All necessary expenses incident to the eapeaiuoues< execution 
_ of your trust. | 
- More than one assessment may be made, if necessary, to. ‘effect fii 
purposes of the act of Congress. | 


12, When the survey is finally completed you will have quadruplicate: - 


, plats thereof prepared on tracing linen and on a scale of one hundred 7 
feet to one inch, each of which plats will be certified to by you as 
follows: | | fe nk 


-We, the undersigned, trustees of the townsite of Oklahoma Territory, : 
hereby certify that we have examined the survey of said townsite and approve this 
- plat as strictly conformable to said survey in. accordance with the act of Congress < 
approved May 14, 1890, and our official instructions. In testimony - whereor we have. | 

hereunto subscribed our names this —— day of 189-. - 








If the plats approved by you, as a board, be of such ‘sur vey as may 
already have been made by the inhabitants of the townsite represented 
by said plats, the fact that the. plats so approved are of such survey 
‘should be made to appear in the foregoing required certificate by 
inserting immediately after words ‘survey of said townsite”, the words 
“being a survey already made by the inhabitants thereof.” 

The preparation of the plats required, as above, should be at the least 
possible cost and BevOld of empelened titles and a unnecessary pen 
work. 

One of said plats shall be filed in the laud. office | in ae district where 

_ the townsite is located, one in the office of the register of deeds in the 
county in which the townsite is situated, one in the office of the Com- 
‘missioner of the General Land Office, and one retained i in your custody 

for your own use. . 
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13. Whenever you find two or more etaants for the same lot, block, 
or parcel of land, you will proceed to hear.and determine the contre. 


3 ver sy, fixing a time and:place for the hearing of the respective claims 


of the interested parties, giving each ten days notice thereof, and all a 
fair oppor tunity to present their interests in accordance with the prin-— 
ciples of law and equity applicable to the case, observing as far as 
practicable the rules prescribed for contests before registers and recelvers | 
of the local office. You will administer oaths to the witnesses, observe | 
‘the rules of evidence as near as may be in making your investigations, 
-and at the close of the case, or as soon thereafter as your duties will 
permit, render your decision in writing. | 

And in this connection you are advised that the inieroallia, by its 
authorized representatives, may become a party to any contest pro- 
ceeding for the purpose of showing that a lot, block, or parcel of land 
is being fraudulently or illegally claimed, with a view to defeating such 
fraudulent or illegal claim, and havin g such lot, block, or parcel of land 
reported as unclaimed, aad thereby causing the same to become sub- 
ject to sale, or rede vation: for the benetit of such municipality. 

And in such cases the municipality shall have the same standing as 
an individual claimant, possessed of the same rights aug privileges, 
as subject to the same requirements. | 


14. If the notice of hearing, provided for in paragraph thirteen, can -_ 


not be personally served upon the party therein named within three 
days from its date, such service may be made by a printed notice, to_ 
appear for ten days in a newspaper published in the town or city in 
which the lot to be affected thereby is situated; or, if theré is none © 
; published i in such town, then said notice may be oenteda in any news- 

paper in the county, or if there is none published in the county, then in » 
_ one printed in the Territory, such. printed notice to appear in the prin- | 
cipal sheet of any such newspaper, and not in any supplement thereof; 

and in addition to'such published. notice the party, or parties, therein 
named shall be served by registered letter with a copy of the notice to 
his, or their last known post-office address, said letter to be mailed at 
east ten days before the day. fixed for the hearing. | 

Proof of such notice by publication and by registered letter must be 
filed with the records, and be made in form, as provided by these rules 
and regulations as in paragraphs 16 and an. 

15. Instructions contained in 12 L. D., p. 186, mpdinvine me 42 of 
‘Rules of Practice, by allowing you to pie transcribing testimony in 
contest cases until it is requir oe for use on apper or. ea ee will be 

observed. 3 

16, All decisions by you involving the Heit of peal or the exer- 
cise of other rights by a claimant within a certain time or compliance 
with some official requirement, shall be 1 in writing and be served by you 
personally or by registered letter. — | 

‘When personal service. is had you sail: transmit to this office the 
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acknowledgment of such service or evidence thereof. When. service is i. 
made by registered letter the return letter receipt, or return letter, as 


the case may be, must, in every aie be sent up w ith the papers 12 | 
the case. | 
| 17. Any person ‘feeling ageriéved by your Meeaeit nay, within | 

_ thirty days after notice thereof, appeal to the Comunissioner of the Gen- 
eral Land Office under the rules, as provided for appeals from the opin- 
ion of registers and receivers, and if either party is dissatisfied with 
the conclusions of said Commissioner in tlié case, he may still further — 
prosecute an appeal, within sixty days trom notice thereof, to the Sec- 
retary of the Interior, upon like terms and conditions and under the 
same rules that appeals are now regulated by and taken in adversary | 


proceedings from the Commissioner to the Secretary. Such‘cases will —— 


be made, special by the Commissioner and the Secretary and deter- 
mined as speedily as the public business of the Department will permit 
but no ‘contest for particular lots, blocks, or grounds shall delay the 
allotment of those not in controversy. 

18. All motious for review and rehearing before your board, or before | 


the Commissioner of the General Land Office, or the Specie of the. 


_ Interior, shall be filed within thirty days atter the judgment complained 
of,” the filing of any such motion for review or rehearing to be in accord- | 
ance with the rules.as to reviews and rehearing in the Rules of Practice 


in cases before district land offices, the General Land Office, and the | _ 


Department of the Interior. If neither party shall present his appeal, 
or motion. for review, or for rehearing within the time herein Eee : 
for, the case will be closed. | bas 
(19, After the transmittal of the papers in a contest case to fie Gon: 
missioner of the General Land Oftice upol appeal from the decision — 


rendered therein by the board, you will execute no deed to any part of . _ - 


the lot, block, or parcel of land involved in such contest until you are - 
advised that tlie case is duly closed and authority is given you to do so. 
_ No withdrawal of application for deed, withdrawal of appeal, or com-— 
‘promise filed: by the parties subsequent to the transfer of the case to 
the General Land Office, will confer jurisdiction upon you, but the sate | 
must be: promptly transmitted. to the Commissioner for appropriate , 
— action. | 


20, All costs in. contest proceedings will be soraien by ee dow - 


‘applicable. to contests ‘before’ the local land. offices. But in order to 7 
~-gecure the payment of costs you will, when there are but two claimants, 7 
require each of them to deposit with the disbursing officer of the board 
each day, a sum sufficient to cover and pay all costs and expenses on 
such proceedings for the day, including the items mentioned in regula-_ 
tion numbered: 11, so far as said - ‘regulation | is applicable, and also- 
including in such. ae for the first day, as part of the Cepense all | 
charges for notices where notice is by publication. eu 


Where there are three or more claimants for ay lot the deposit which 7 — 
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each claimant shall be required to make daily shall be ascertained by | 


| dividing the sum sufficient to cover and pay all costs and expenses of 


such proceedings for. the day by the number of claimants less one. 
Two or more persons claiming as joint: occupants and making joint — 
application for deed to the same lot or lots, are to be regarded as but _ 
a Single claimant in the aforesaid method for ascertaining and provid- | 
ing costs of contest. In ascertaining, as directed herein, the 2TOSS a 
amount to pay the costs and expenses of trial for the day, care must be - 
exercised that this amount be not in excess of a just and reasonable 
sum for those purposes, so that no unnecessary hardship be imposed on 
claimants, and lest any undue levy for costs and expenses be brought 
by claimants to the attention of the Department for relief. Upon the 
final adjudication of a case on appeal or otherwise, the sum deposited 
by the successful party shall be restored to him subject to the rules in 
such cases; but that deposited by the losing party, or parties, shall be 
retained and accounted for by the disbursing officer of the board. 

In the event of a judgment for a claimant, or claimants, through a 
detault of any adverse claimant or aia nants: on the day fixed for hear- 
ing, after due notice thereof, the accruing costs of said proceeding as 
herein provided, including specially unpaid charges for notice by pub- 
_ lication, shall be assessed upon the lot or lots involved therein, but 

should a case be reopened for want of due notice, then all the costs and 
expenses of the first proceeding shall not be assessed to the land in 
controversy, but included wholly within the amount to be deposited on 
the first day of hearing by the party who was in appearance at the 
first hearing ordered said costs and expenses of the first proceeding to 
be so included and added, after determining the amount to be depos- 
ited for costs by the parties.respectively, as hereinbefore provided, and 
said first costs so added will be retained and accounted for and in no 
event returned to the successful party. Where prior to the day fixed. 
in the notice for hearing, the parties in interest make and file in your 
office a compromise of their respective claims to the lot or lots named 
in said notices of hearing, the charges for such notices, if by publica- 
tion and registered letter.as herein provided shall be specially assessed. 


upon the aforesaid. lot or lots. Charges for notices by publication. and — 


' registration may be temporarily advanced, if necessary, out of the gen- 
_ eral assessment fund on hand, which fund shall be subsequently reim- 
 bursed by a like amount, at the earliést moment, from the amount 
deposited by the parties respectively for costs and expenses on‘the first 
day of the hearing had for which said notice by publication issued; or, | 
if there be no such amount deposited, as aforesaid, then such reim- 
bursement shall be from the special assessment levied on the lot or’ lots 
named in the said-notice, when realized. If the amount of. the charges 
for publication and registration of uotice for hearing shall have been — 
voluntarily deposited bya party in interest, or said charges paid. by 
him as shown - ‘by: a receipt. therefor, prior to the day” of hearing no 
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advance by the board for said amounts will become necessary, and no 


a assessment on the particular lot or lots for said sum shall be made, in. 


the event of a. default of adverse claimants or a a due compromise of 
claims. Payment, in advance of hearing , of publication and registra-. 


. tion charges by a claimant, where. the adver se parties duly appear, 


will be taken into account in een Cost S of trial aS » her ein ape 
provided. 
21. From: each oad: the: Sache of the Tatetiog will, aeaaies a: = 
chairman and a secretary. The secretary shall keep the minutes and: _ 
a record of your proceedings, and an accurate account of all. money: 
received. and paid out, taking and filing proper vouchers therefor in 
the manner hereinafter provided; he shall also ‘be the disbursing officer. 


of the board, shall receive and pay out all moneys provided for in said — . 


act, subject to the supervision. of the Secretary of the Interior; and he 
_ shall, before entering upon duty, take the official oath, and also enter. _ 
into a bond to the United States in the penal.sum of ten thousand 


7 | dollars for the faithful discharge of his duties, both as now prescribed | | 


and furnished from the Department of the Interior. The money in the. 
hands of the disbursing officer shall at all times be subject to the con- - 
trol and order of the Secretary of the Interior, and the sum.appropri- 
ated by Congress which is.to be refunded to the Treasury of the United 
States shall be paid over to the Treasurer thereof at such times, in Such — 


sums, and in such manner as the Secretary of the Interior may direct. — 


No regular clerk will be employed by you, but all clerks to boards of 
trustees will be appointed by the Secretary, of the Interior. When a 
clerk for the board shall have been appointed by the Secretary of the 
- Interior such clerk shall do all the clerical and, if stenographer, steno-_ 
- graphic work of the board, and of the secretary thereof, under the — 
control and direction of the board, subject to. the general supervision 

of the Secretary of the Interior; ‘but where said clerk is not a stenng- — 
_rapher, and a stenographer becomes necessary in contest cases, your 


board may, upon an application to, and authority ¢ granted by, the © pe 


Commissioner. of the General Land Office, employ a stenographer, for 
whose services compensation will be allowed not to exceed $3 per day, 
for each: day actually employed. _ Also, where no.regular clerk to your 
board has been provided -by the Secretary of the Interior and a stenog- 
rapher or clerk becomes necessary, in contest cases, your board may 
employ a stenographer, or clerk (no stenographer being available) after 
_ the manner here-in-above required, for whose services compensation | 
will be allowed not to exceed $3 per ne for each day actually employed. 
In making the required application for authority to employ a stenog- 
: rapher, an estimate of the number of days.the service of such stenogra- 


: pher may be needed must be submitted with said application. | 


22. The. minutes of each day’s proceedings. shall be completed. ao | 


written out in or dinary handwriting, or. type- written, | and. duly. signed _ 


by the chair man and secretary before the next day’s business shall. be — 
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- begun and shall not thereafter be snaueed: except by a further siseeed | 
_ Stating accurately the changes intended. and: ordered and the reasons: 
therefor. This is not intended to include the epee or other. than 
actual decisions, orders, and pr oceedin os of the board. | 
23, All payments of money for lots and blocks shall be in cash and. 
made only to the disbursing officer, who shall receipt therefor in dupli- 
cate, one to be given the party mawine the payment, and the other to 
_be forwarded to the Commissioner of the General Land Office, and said 
officer shall charge himself with each payment on his books of account, 
and he shall deposit all sums received by him at least once a week, and, 
when practicable, daily in some designated United States depository, 
and he shall pay the same out only on his checks countersigned by the 
chairman of the board of which he is secretary; which checks, after 
they are honored, shall be filed with the accounts as vouchers. 
24, Upon the payment to the disbursing officer of all sums assessed. 


by you upon any lot, block, or parcel of land by the person entitled 


_ thereto, and not before, you will proceed to execute him a deed there- 
for pursuant to the terms of. said act. All conveyances made by you 


‘shall be acknowledged before an officer duly authorized in said Territory _ 


to take acknowledgements of deeds. Blank deeds and other necessary 
_ blank forms in which uniformity is desired will be furnished to you by 
the Commissioner of the General Land Office upon ee ae dnly | 
- made therefor. | 
25. All lots occupied . by any felicious organization will, upon. sie 
payment of the assessments thereon, be conveyed by you to it abi | 
or in trust for the use and benefit of the same at its option. | 
26. You will ascertain and submit to the Secretary: of the Interior as 
soon as practicable after all allotments and awar ds have been made by - 
you, a statement showing separately: hs 
First. All lots not disposed of under ‘the provisions of said act — 
which are subject to be sold under the direction of the Secretary of the -_ 
Interior for the benefit of the municipal government of the town or ae ” 
~ controlling the town site which you are directed to allot. 
Second. Such part thereof as may be reserved for public use as sites 
for public buildings. : 
- Third. Such part thereof as may be reserved for the purpose OE pence 
| parks. 
27. Should any of the allottees fail to make aap of the assessment 
or assessments, that would entitle them to deeds for the several lots, 
blocks, or parcels of land allotted to them, you will publish for fifteen 
days in some newspaper of general circulation published in the town 


wherein said lots are situated, or if there be no. newspaper published in 


said town, then in some newspaper of general circulation.published in 


. the county in which said town is situated, a list of the lots together 


with the names of the delinquent allottees giving notice therein to such | 
ae dolnguent allottees cna unless the assessments upon said lotsare paid. 
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| within | twenty days from the date of ate Hotive; said: lots will oe ‘con- ia - 
sidered as unclaimed and included.in the list of lots unclaimed which 
. are to be sold under the. direction of the Secretary of the Interior in 


accordance with the provisions of section four of the act of May 14, 1890. 
At the expiration of the twenty days you will transmit to the Commis. 


| sioner of the General Land Office a copy of the notice given, accom= a 
_ panied by an affidavit of the publisher or foreman of the newspaper in 
‘which such notice was printed to the effect that such notice was 
published for the required time, and you will also transmit a list of the. 


advertised lots for which the parties have obtained deeds. 


- In addition to the notice by publication herein provided hotles should | ne 
‘we also. be given by registered letter to the delinquent allottee. ‘You will 


transmit, with your report, a list of the advertised lots remaining ie 
undeeded, together with the post-office address of each delinquent allot- _ 
tee, So ee as known, and state if notice was given by registered mail in 


addition to the notice by pubheation, for warding with said Fepere oe oe 


of said notice as provided in paragraph 16, 


- 28. In towns where there remain unclaimed lots not re the a 


| board of trustees having jurisdiction therein, will ; give notice by publi- 


gation, in. the same manner and for the same length of time as herein: — 
before indicated relative to those allotted to delinquent allottees, that - | 


upon a day to be fixed by the board, which shail not be less than 


twenty days, nor more than thirty days, after the date of said uotice, — = 


and. at a-certain place, said lots will be offered for'sale to the highest | 
bidder; said notice to contain a list of the lots. You will not , however, 
in towns where there are delinquent allottees, take any steps looking | 


tothe sale of the unclaimed lots until the expiration. of the time allowed — : 


- such delinquent allottees to make payment and obtain-their deeds as _ 
heretofore provided, aud when a decision has been inade that. certain 

lots in any town should not be awarded to the claimants thereof, but 
should be sold for the benefit of the municipality, and the claimants | 


_ have filed appeals therefrom, no steps shall be taken to dispose of the 


unclaimed lots in such town until the determination of all of such 
cases, in order that not more than one sale of unclaimed ‘lots may be ~ 
- necessary. When lots are.thus sold you will issue deeds to the pur?” 

chasers, upon the payment of the purchase money. 


29. ATl payments of money for uuclaimed lots. disposed of at public - ; 


sale as herein provided shall be in cash and made only to the disburs- 

ing-officer of the board, who shall receipt therefor in duplicate as here: _ 
_ tofore provided in the case of lots disposed of to occupants, and from — 

4 the proceeds of such sale, all expenses attending the sale and convey-~ 

ance of the lots.sold shall be paid, and all assessments ee the oe 

sold. shall be deducted from such proceeds. gear , 7 

-- 30. Upon. the: conclusion of each sale the board will Tepore to the | 


Gommissioner of the: ‘General Land Office the result thereof, the amount - iat. te 


of auoney: received from. the sale of the oe ‘the expenses | attending’ 
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3 the sale and conveyancing: the amount of assessments upon the lots 


sold and all claims by members of the board for compensation for serv- _ : | 


ice rendéred in connection with such sale. 

A. printed copy of the notice of the sale, and an affidavit of ihe ae 
lisher, or foreman, of the newspaper that the same was published for 
_ the required time, must accompany the report. Upon receipt of such - 
report by the Commissioner of the General Land -Office, directions will — 
be give, aS soon as practicable, as to the eevee of the net pro- 
| ceeds of the sale. 

31. Upon application made to you by the saunicipals Aihenties of . 
any town of which you have jurisdiction, accompanied by satisfactory | 

proof of the due organization of such municipality, you will convey to 
such municipal authorities the lots, blocks, or parcels of land reserved 


for parks and for sites for public buildings which were included in the .— 


patent for such townsite, such deed of conveyance to recite that such — 
lots, blocks, or parcels of land are conveyed to such meray for 
the specific purposes for which they were reserved. | 


$2. You will be allowed such compensation, not exceeding ten dollars 7 


per day, and such per diem in lieu of subsistencé for each day’s service 
’ when you are actually engaged and employed in the performance of 
your duties as such trustves as may be fixed by the Secretary of the 
Interior; and you will also be allowed your actual necessary traveling 
expenses. When a clerk shall be provided for the board he shall also 
be allowed such compensation as the Secretary of the Interior shall 
determine, and his actual necessary traveling expenses. : 

- 33. The record of your proceedings with your oath of office and all 
papers filed with you, the record in each case, and all evidence of your 
official acts, except conveyances, you will file in the office of the Com- ~ 
missioner of me Gener al Land Office to become a part of the records 
therein. : 
Tn matters of detail ree to your eneiaines and accounts, you 

~ will be euided by the instructions contained i in the cir cular of October | 


20, 1893. 


34, You will apa with the Commissioner of the General Land. 
_ Office, and only through him with the Secretary of the Interior, so 
that a complete. record may: thereby be ae in the General Land 


% Office. 


 Itis believed that the fereaoiae regulations, ee with copies. of 
_ the laws referred to therein, and copies of the rules and regulations 
furnished registers and receivers in contested cases. and appeals will _ 
be found sufficient for the proper determination of all cases which may 
arise, but should-unforeseen difficulties present - ee yon wl 
submit the same for special instructions. ie 
In view of the fact that the expenses incident to the allotment of 


town sites by the provisions of this act are necessarily burdensome to 


: those interested nee ou: will be expected. to iprogee? as expedi- 
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| tiously as is consistent. wide a due regard to: the proper performance of 
your duties i in. disposing of the trust imposed upon you. It is hoped» 


2) that you will, from a sense’ of duty relieve as much as possible the 
_ . inhabitants of the town sites under your control from Enneceeery 


delays, fees, and expenses. 

The regulations of June 18, 1890, 40 L, Di! 666, and all: isonuens 
regulations and instructions explaining, amending, or extending the 
Same, inconsistent with the ee regulations, are ay revoked. 

a respectfully, 
| Hoke SMITH, eeeaitae : 


APPENDIX A. 
/[Pusrac—N O. 14. i 


AN ACT to provide f for town site entries of lands in what is known as “Oklahoma, »” and for other 
purposes. 


Be tt enactéd by the Senate and House of Representatives of the United States of America 


in Congress assembled, That so much of the public lands situate in the Territory of 


Oklahoma, now open, to settlement, as may be necessary to embrace all the legal 
Subdivisions covered by actual occupancy for purposes of trade and business, not 
exceeding twelve hundred and eighty acres in each case, may be entered as town 
sites, for the several use and benefit of the occupants thereof, by three trustees to 
_ be appointed by the Secretary of the Interior for that purpose, such entry to be made 
under the provisions of section twenty-three hundred and eighty-seven of the 
Revised Statutes as near as may be; .and when such entry shall have been made, the 
Secretary of the Interior shall provide regulations for the proper execution of the 
trust, by such. trustees including the survey of the land into streets, alleys, squares, 
blocks, and lots when necessary, or the approval of such survey as may already have 
been made by the inhabitants thereof, the assessment upon the lots of such sum as 
may be necessary to pay for the lands embraced in such town site, costs of survey, : 
conveyance of lots, and other necessary expenses, including compensation of trus~ 
tees: Provided, That the Secretary of the Interior may when practicable cattse more 


than one town site to be entered and the trust thereby created executed in the man- 


ner herein provided by a single board of trustees, but not more than seven boards 
of trustees in all shall be appointed for said Territory, and no more than two mem- 
bers of ee ‘of said boards shall be appointed from one political party. 
Suc, 2. That in the execution of such trast, and for the purpose of the conveyance 
of title by said trustees, any certificate or other paper evidence of claim duly issued 
by the authority recognized for such purpose by the people residing upon any town fy 
site the subject of entry herennder, shall be taken as evidence of the occupancy by | 
the holder thereof of the lot or lots therein described; except that where there is am 
adverse claim to said property such certificate shall only be prima facie evidence of. 
the claim of occupancy of the holder: Provided, That nothing in this act contained | 
shall be so construed as to make valid any claim now invalid of those who entered 
~ upon and occupied said lands in violation of the laws of the United States or the 
proclaination of the President thereunder: Provided fur ther, That the certificates | 
hereinbefore mentioned shall not be taken as evidence in favor of any person claim- 
ing lots who entered upon said lots in, violation of law: or the ee of the. 
President thereunder. | 
‘Suc. 3. That lots of land dosiat by any echious org padilewetons incorporated or 
otherwise; conforming to. the approved survey withiu the limits: of such town site, 
shall be pouvoyed to or in 1 trust for. the : same. — 
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‘Src. 4. ‘That all lots not dispensed of as Sisecuinoters neowided for shall be sold . 
- under the direction of the Secretary of the Interior for the benefit of the municipal | 
government of any such town, or the same or any part thereof may be reserved for — 
public use as sites for public buildings, or for the purpose of parks, ifin the judg- _ 
ment of the Secretary such reservation would be for the public interest, and the 
Secretary shall execute proper conveyances to carry out the provisions of this section. 

Suc. 5. That the provisions of sections four, five, six, and seven, of an act of the 
legislature of the State of Kansas, entitled ‘‘An act relating to town sites,” approved 
March second, eighteen hundred and sixty-eight, shall, so far as anplicaiie: govern 
the trustees in the performance of their duties hereunder. 

Src. 6. That all entries of town sites now pending on application hereafter made . 
under this act, shall have preference at the local land office of the ordinary business 
of the office and shall ‘be determined as speedily as possible, and if an appeal shall 
be taken from the decision of the local office in any such case to the Commissioner 
' of the General] Land Office, the same shall be made special, and disposed of by him — 
as expeditiously as the duties of his office will permit, and so if an appeal should be 
taken to the Secretary of the Interior. And all applications heretofore filed in the 
proper land office shall have the same force and effect as if made under the provisions 
_ of this act, and upon the application of the trustees herein provided for, such entries 
shall be prosecuted to final issue in the names of such trustees, without other for- 
tality and when final entry is made the title of the United States to the land 
_covered by such entry shall a conveyed to said trustees for the: uses and EL poEppace 

herein provided. 

. Sec. 7. That the trustees appointed under’ this nit shall fave the power to sautn 7 
ister oaths, to hear and determine all controversies arising in the execution of this 
act shall keep a record of their proceedings; which shall, with all papers filed with. 
them and all evidence of their official acts, except conveyances, be filed in the Gen- 
eral Land Office and become a part of the records of the same, and all conveyances | 
executed by them shall be acknowledged before an officer duly authorized forthat - 

purpose. They shall be allowed such compensation as the Secretary of the Interior | 
may prescribe, not exceeding ten dollars per day while actually employed; and 


. such traveling and other necessary expenses.as the Secretary may authorize and the 


Secretary of the Interior shall also provide them with ee, clerical force by 
detail or otherwise. | 
SEc. 8. That the sum of ten. thousand dollars or so much thereof as may be neces- 
sary is hereby appropriated to carry into effect the provisions of this act, except 
that no portion of said sum shall be used in making payment for land entered here- 
under, and the disbursements therefrom shall be refunded to the Treasury from the 
“sums which may ‘be realized from the assessments made to defray the expense of 

' €arrying out the provisions of this act. Ss 
Approre May 14,1890, ye | | | ; 


APPENDIX B. 


_ { PUBLIC RESOLUTION—No. 4.) 


JOINT RESOLUTION to make the provisions of the act of May Fourteenth, One Thousand Eight. 
Hundred and Ninety, which provides for townsite entries of lands in a Portion of what is known as. 
Oklahoma applicable to the territory known as the ‘' Cherokee Outlet,” and to make ne provisions. 
of said act applicable to townsites in the ‘* Cherokee Outlet.” 


Resolved, by the Senate and House of htepresentatives of ie United States of America ix 
Congress assembled, That all the provisions of an act of Congress, approved May. 
Fourteenth, Oue Thousand Eight Hundred and Ninety, which provides for townsite. 
entries of lands in a portion of what is known as ‘ ‘Ollahoma,” es and the same are 
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“hereby, madé. applicable to the territory known as the “ Grane Oudle® ‘ad and now | 


a part of the Territory of Oklahoma; and that all acts or parts of acts inconsistent -_ 


with this joint resolution be and the same are hereby repealed. . 
_ Approved ee eae 1, 1893. 


APPENDIX C. 


Suc. 4, At any time after the entry of any such town site, ve sobs judge of : 
the county in which such town may be situated may appoint three commissioners, 
_who shall.not be residents of such town, or the owners of any interests therein; 


ae and it shall be the duty of such commissioners to cause an actual suryey of such * 7 
_ site to be made, conforming, as near as may be, to the origiual survey of such town, | 


— desi gnating, on such plat, the lots or squares on which improvements are standing, | 
_ with the name of the owner or owners thereof, together with the value of the same. ~ 

. SEC. 5. Said commissioners shall, as soon as the survey and: plat shall be com-. 
pleted, cause to be published, in some newspaper. published in the county in which | 
such town is situated, a notice that such survey has been completed, and giving 
“notice to all persons eee ee. or interested in such town site that, on a designated 


day, the said commissioners will proceed to set off to. the persons entitled to the | 


same, according to their respective interests, the lots, squares or grounds, to which 
each of the occupants thereof shall be entitled. Such publication shall be made at. 
least thirty days: prior to the day set apart by auch commissioners to mais such " 
division. ; 
Suc. 6. After such publication shall have been aily cities the commissioners shall | 
proceed, on the day designated in such publication, to set apart to the persons enti- 
tiled to receive the same, the lots, squares or grounds to which each shall be entitled, 
according to their respective interests, including, in the portion or portions set 
apart to each person or company of persons,. the DoE on as belonging to ss 


. persons or company. 


_ Sxc. 7. After the setting apart of such lots or geod and the valuation of. the - 
| sens as hereinbefore provided for, the said commissiouers shall proceed to levy a tax 

on the lots and improvements thereon, according to their value, sufficient to raise a 
fund to reimburse to the parties who may have entered such site, the sum Or sums — 
paid by them i in securing the title to such site, together with all the expenses accru- 
ing in perfecting the same, the fees due the commissioners and the surveyor for their 
respective services, and other necessary expenses connected with the proceedings. - 


REGULATIONS TO BE OBSERVED IN THE EXECUTION OF THE PRO 
VISIONS OF THE SECOND PROVISO OF THE TWENTY- SECOND SEC- 
TION OF THE “ACT TO PROVIDE A TEMPORARY GOVERNMENT FOR 
THE TERRITORY OF OKLAHOMA BIO.” APPROVED May 2, ae 


DEPARTMENT OF THE INTERIOR,  . 
GENERAL LAND OFFICE, 
W oe D. C., November 30, 1894, 
Do the Registers and Receivers, . & 
. of the U.S: Land Office, Oklahoma Tervitors 4. 


GENTLEMEN: All applications to commute homestead entries, or 


portions thereof, to cash entries, at the rate of ten dollars per acre, for 
the Duapore named in the twenty-second section of the act of. May 2, 
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1890 (26 Stats., 81); will ie inade through your respective offices, - 
addressed to the Hon: Secretary of the Interior and transmitted. to 
the Commissioner of the General Land Office, i in accordance with me | 
following regulations: ae 

1. Entries under said section must be made seeoraine to the legal : 
| subdivision of the land, and no application for a less quantity than is 
- embraced in a legal sibdivision: or for land involved in any contest, 

will be received by you. 3 | 2 

2, Anentrymau desiring to commute his homestead entry, in whole 
or in part, for townsite purposes shall present his application (form 

4-001) at the local land office of the district in. which his land is situ- 
ated, and, if his application and the status of his homestead entry are , _ 
found to be in accord with the foregoing requir ements, you will permit 
him to inake publication of notice of his intention to submit commuta-- 
tion townsite proof in accordance with the. law herein referred to. 
The notice of intention to make proof as above provided shall be the 

“game in all respects as that required of a claimant in making final home- 
stead proof, with'the addition that it shall state that said pre will be 
made under section 2% of the act of May 2, 1890. 

3. Proof in accordance with the published notice, SenanaNs of the 
testimony of the claimant and two of the adver ised ta must ne | 
furnished relating— 

First. To evidence that the tr act sought to be purchased is required 
for townsite purposes. 

Second. To the observance by the sate of the provisions of the 
law aud of the President’s proclamatiou under which BEtvemont on ie | 
land sought to be purchased became permissible. — . 

Third. To the claimant’s citizenship and qualifications in ail. eine 
- respects, as a homesteader, the same as in making final homestead, or 

commutation proof. : 
Fourth. To due compliance with all the requirements of the home- 


_ stead law by the claimant up to the date of submitting proof. 


Proof of pupheaton of notice must ae be furnished as in ae e 
CASES. 

A, At the time of Supine proor as provided: in the preceding para- 
etal the entryman shall file:with you triplicate plats of the survey of 
the land applied for, duly verified by the oaths of himself and the sur- 
veyor. Such plats shall be made on tracing-linen and on a scale of one © 
— hundred feet to one inch; they shall be provided with a margin suffi- 
cient to contain the paths of the entryman and the surveyor, and the 
approval of the Secretary of’: the Interior; they must state the name of 
the city or town, describe the exterior boundaries thereof according to 
the lines of Subic surveys, exhibit.the streets, squares, blocks, lots, and 
alleys, and ust specifically set forth the. size of the satne, with meas- . 
urements and area of each municipal subdivision; and, if the survey 
was made subsequent to May 2 1690, the as m ast alee show that the. 
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a provisions ‘of the fir st proviso of the section of the act under considera-- 


tion have been complied with, viz: the setting. apart of “reservations 
for parks (of substantially equal area if more than one park) and for 
schools and other publie purposes, embracing in the ager egate. not less - 


than ten nor more than twenty. acres.” _ 


5. It is of the utmost importance that all ner of townsites should ie | 
eorreat: The size of each lot should be stated, and if the lot is irregu- 
lar in shape the width at each end should be indicated; the width of 
each street and alley should be marked, and the danensionis, together 
with the area of the reservations and parks, indicated. : 

Whenever an entry is made adjacent to. a town already in existence 
_ the streets must conform to the streets already established, and this 
~ must be stated in the affidavit of the surveyor. The affidavit of the sur- 
veyor shall also contain a statement of what-tract of land is surveyed 
asthe townsite and that the tracts reserved for ee purposes contain = 
the requisite amount of land. 
_- The affidavit of the party applying to fake the entry shall embrace 
-. the statement that the application to enter the described tract of land 
as the townsite of - is made ‘under the provisions of. the second 
proviso to section 22 of the act of May 2, 1890, entitled ““An act to pro-: 

vide a temporary government for the territory of Oklahoma,” etc., that 
- all streets, alleys, parks and reservations are dedicated. to public use 

and benefit, and that the plat 1 is correct according to the survey made 
by the proper surveyor. 7 
6, At the time of submitting proof and filing fie triplicate plats the 
claimant shall tender to the receiver the purchase price of the land 





- applied for, exclusive of the portions. reserved for parks, schools and - 


other public purposes (which are to be patented as a donation to the 
town when organized as a municipality, for the specific purposes for 


which they were reserved )s payment to be made by draft on New York _ 


made payable to the order of the Secretary of the Interior, at the rate 


of ten dollars per acre for that portion of the land aeiealie: entered. 


You will thereupon transmit the proof and triplicate. plats to. this 
office for examination and the approval of the Secretary of the Inte- 
rior, together with the application to make entry and your joint report 
as to the status of the land applied for, and at the same time you will 
transmit to the Secretary of the Titenor the draft tendered i in payment 
for the land, making references in each letter to the other. 

- 49, When the proof and triplicate plats are received by this office, if 
- found to be regular, and in accordance with these regulations, they will 
‘pe forwarded to he: Secretary of the Interior, with recommendation 


| that the plats be approved. 


-Should.the triplicate plats be approved, and ees of. the purchase , 

price of the land be acknowledged | by the Secretary, one of said 
"approved. plats will be retained in this office and the ‘other two will be 
_. returned. to you with directions to the register. to issue final certificate 


- - 
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for the land ibe aced in said apncenee plats (exclusive of the ladle to | 
be donated and maintained for public purposes as her etofore provided), 
such certificate to be given the current number of the series of cash | 


entries issued by your office and to be transinitted to this office by -_ 


— special letter. Receipt of the purchase money having been acknowl- 


edged by-the Secretary of the Interior no final receipt. will be issued by 


 thereceiver. One of the approved plats returned to you will be retained 
in your office and the other you will deliver to the applicant to be by 


hin filed and made of record in the office of the recorder of deeds of 


the county in which the town is situated. 
‘8. Upon the issuance of final certificate you will note on your roeends : 
the commutation of the applicant’s homestead entry, in whole or in 
_ part as the case may be. When patent is ready for delivery the 

entryman will be reguired to surrender his duplicate homestead receipt 
for transmittal to this office if the entire homestead entry is commuted, — 
or to deliver the same to you to have the commuted townsite entty 
noted thereon and returned to the entryman if the homestead entry is. . 


. gommuted in part only, before said patent will be delivered. 


_ 9. The foregoing regulations will be observed in all cases in which 
the entry and claimant’s application to commute for townsite purposes 
are free from protest, contest or other adverse proceedings. But in all 
- gases in which, at the time of submitting proof, or prior thereto, a& pro- 


test, or an affidavit of contest, is filed you will take appropriate action oe 


on such protest or contest in accordance with the prevailing practice — 
jn ordinary homestead commutation or final proof. cases before trans- _ 


-mitting the papers to this office, and should such action be adverse to 


_ the application to commute, or favorable thereto, and an appeal be 
filed by the contestant, you will not require tender of the purchase 
price of the land sought to be purchased for townsite purposes until 
you are advised of the final determination of such protest or contest 
proceedings by this office or the Department, favorable to the applica- 

ction to purchase. When-so advised you will require the applicant to — 
make immediate tender of the purchase money which you will transmit | 
to the Secretary of the Interior and advise this office th ereof as herein- — 
before provided. | 7 
Protest or contest affidavits filed in your office after the cane 
of the proof and triplicate plats in this office will not be considered by 
" you but must be promptly transmitted to this office for appropriate 
action. After the approval of the triplicate plats by the Secretary of 


the Interior no protest or contest relating thereto will be. entertained - 


by your office or this office, but should one be filed with you it will be 
forwarded to this office to be tr ansmitted to. the Secretar is of the 
Interior for appropriate action. 

10. In all contested cases the contestant will be required to file with | 
you a sworn and corroborated statement.of his grounds of action, and 
that the contest is not initiated for the purpose of harassing.the claimant 
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and ede money 5 feo him eee a compromise, bat.i in. good faith 
to prosecute the same to a final determination, and if the allegations. 


- therein contained are considered sufficient to warrant the ordering of 


a hearing the same will be ordered upon compliavee by the contestant 
_ With the condition that he shall deposit with you a suiiicient sum to (oe 


7 cover the cost thereof. 


Notice of your actions or decisions in all matters affecting an ee: 
or an application to commute for townsite purposes, under the forego- 
ing instructions, aud the proof thereof, shall be the same as in ordinary © 
“ ‘cases; and any person feeling aggrieved by your judgmentin such mat- 


ters may, Within thirty days from notice thereof, appeal to this office. 


‘and service thereof to be filed within sixty days from notice of the 


—. decision of this office from which appeal is taken, in accordance with - Ze 


the rules of practice. 


Motions for review of the decisions of your office shall His filed and | 
Serv ed within the time allowed for appeal, and motions for réview of | 
~ the decisions of this office and of the Secretary of the Interior shall oS 


filed and served within thirty days from notice thereof. 


Jl. The act. under consideration provides that. the sums received Ry ae 


_ the Secretary of the Interior for commuted townsite entries shall be 


a paid over to the proper authorities of the municipalties when organ- 7 | 


dazed, to be used by them for school purposes only. 


| Before the money can be paid over, there must be: satisfactory we 4 
dence that the municipalty has been organized as pe by the laws - 
of Oklahoma. 7 


In support of an application by the proper municipal chicas for pay- 


ment of the money deposited with the Secretary of the Interior for a_ 

| partivular commuted townsite entry the mnOvne evidence shall be. — 
furnished: — 

. First. A duly certified. copy, under seal, oF the order of ine board of el 
county commissioners, declaring that the caceiael territory shall, with _ 


the assent of the qualified voters be an incorpofated. town, also the 


notice for a meeting of the electors, as required. by paragraph 5 of | 
Article 1, chapter 16 of the statutes of Oklahoma. | 


re A like certified. copy of the statement of the inspectors filed 
with the board. of county commissioners, also.a like: certified. copy of 


_ the order of said board. declaring that the town has been. incorporated, 7 


as provided by paragraph 9, of said ‘article one. 


2a, Third. A like certified copy of the statement of the ingneceorss filed a 7 
_. With the county clerk, declaring who wereelected to the office.of trustees, ; 


‘Within the time allowed for filing an appeal, the appellant shall serve 
| a copy of the same on the appellee who will be allowed ten days from | 
Such service within which to file his brief and argument. | 
Appeals from the decisions of this office lie to the Secretary of. the a 
Interior the same as in other matters of like character, such appeal 


DECISIONS RELATING TO THE PUBLIC LANDS. 858. 


| clerk, marshal, assessor, treasurer, and justice of the pence, as. -pro- 
| vided by paragraph 16, of said article one. , 
Fourth. A like cepfied copy, by the town clerk, of. the sere 
| of the board of trustees electing one of their number president, also, 
_a copy of the qualifications to act by each of the officers mentioned, as 
provided by paragraph 19, of said article one. | 
Fifth. A certified copy, by the town clerk, of the ereneuaitae of the | 
board of trustees, designating some officer of the municipality to make — 
application for and to receive the money to be paid ey the Secretary of 
the Inutertor. | 
—. Siwth. A proper epolieatien for the money, by sid daxioatad officer. 
Said application shall be addressed to the Secretary of the Interior 
and may either be filed in your office for transmittal to this office or 
forwarded by the municipal authorities direct to this office. Whenthe 
game is received by this office, if the application, and accompanying 
evidence, is in accordance with the requiremauts herein mentioned, it | 
will be transmitted to the Secretary of the Interior and when approved 
by him the money will be paid over to the designated officer to be used 
by the municipality for school purposes ‘only as required. 
.12, When the towns herein provided for are organized. as munici- 
_ palities, applications, accompanied _ by proof of municipal organization 
similar to that provided in the preceding paragraph, shall be made for 
patents for the reservations, which the act under consideration provides 
shall be made for parks, schools, aud other public purposes and which 
are to be donated to the municipalities when duly organized as such. 


The application for patent shall be made by the mayor or other __ 


' proper municipal authority, shall be addressed. to the Secretary of the | 


-. Interior, and shall particularly describe the reservations to. be patented _ 


according to the approved plats. of said townsite. Said application. 
shall be filed in your office and if you find the accompanying evidence 
of municipal organization and authority to make application to be in 
accordance with these regulations the register will issue certificate 
ther eon as follows: : 








‘Land office at - 


Date) a 





Noe | : 

It is hereby certified that, pursuant to the provisions of section 22 of - 
the act of May 2, 1890, 26 Stats. 81, and the regulations. thereunder 
, of the town of , In county, Oklahoma, has 
made application for patent for ——- — in the townsite of 
| homa, reserved for public purposes in accordance with the approved 
plats of said townsite said application being accompanied by. satisfac- 

















tory proof of the organization. of said municipality and of his authority 


to make application for patent for said reservations. 
Now, therefore, be it known, that on presentation of this cer -tificate 
to the Commissioner of the General Land Cee the said 
180 I—VoL 19——23 








? 


Okla- _ 
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~ shall be satitied to el , patent mo ee tr act of land. above deseribed: cae 
trust for the municipality of 
tained for pueed parposes as s provided in‘ “the act herein. referred ae 











“Register. 


} You. will give to eettineates of this eniactee. a separate series of 2 
numbers, giving to each certificate its. consecutive number i in the series, 
and when issued you will tr ansmit: the.same to this office, together with 


_ the application for patent and accompanying evidence, by special letter. 


_ When such certificate is examined and app by this office patent 
will issue in accord ance therewith. . : 
The regulations of July 18, 1890, W ala: D., 68; ane sbeognent modi: 
| fications thereof, inconsistent herewith, are hereby revoked, | 
| me respectfully, of 
8. 'W. _ LAMOREC, et % 


- Commissioner. 
* hismbvied, 


“HOKE SMITH, Se oretary. ; 


ae oe “PRACTICE-AT TORNEY—NOTICE oF DECISION. 


_Dxcan v. RAND. 


ee 2 Notice of a desiaea : an attorney of. record i is notice to the party he ‘represents ; 


and said’ party will not’ be héard to Bay that his attorney was not then author- : 
“daed: to act: for him 1 in such matter. Pee a2 : 2a tas : 


‘ soretary ry Smith to the Commissioner of the Gener al ind opis, 0 October 


Tt. appears from the redord before me that ‘your office, by. letter: of 


Oklahoma, said’ land to be main: - ro 


June ‘18, 1892, affirmed the. recominendation of the local office i In. dis- | | 


missing the contest of Robert E: Duiican against the liomestead entry 
of Warren H. Rand on the SW. 4 of See. 11, T. 16 N,, R. 7 W., King- 
fisher, Oklahoma, land district. Sarvies of said decision was ‘acknowl: | 
edged by the attorneys of record for both parties July 14, 1892. On 
_the report of the register, dated September 13, 1892, that no appeal 
had been filed, your office, by letter of. October 3, 1892 , declared the 
case closed.” © 

On: October 6, 1892, Dane filed a motion seine for aie teitistate- 
tment of the case, on the ground thatthe attorney who appeared for 
him “ was hired or engaged to conduct the trial of said contest before 
the Jocal office, and to prepare the appeal to the. Commissioner of the 
: General Land Office, but for no other purpose.” | This motion was sup- 
_ ported by his own affidavit. Your office, by letter of November. 23, 
——- 1892, refused to reinstate the case, on the ground that notice to the 

= attorney of. record was binding on the party, and if the attorney had 


DECISIONS: RELATING: TO” THE’. PUBLIC BANDS. : 855 ~~ 


. ‘een in fact dischar ped: his. ‘appearance should have been withdrawn 
: from the record. ea 
- From this decision Dunvan appealed. 
- I gather from the reports of the local office that Rand has made Anal a 
- Sauer and Dunean has filed a protest against the issuance of a paves, 
on the ground that this appeal is pending. | 
There is, in my judgment, an. entire absence of any merit in this 
appeal. It would be trifling with justice, and juggling with our rules 


of practice, to permit parties litigant to:come before the Department . | 


and claim that their attorneys of record are not authorized to repre- 
sent them in all matters respecting their contests. If parties do not 
want to be bound by attorneys of record, their remedy is simple and 
‘efficacious; they can have their names withdrawn from: the. record. 
While the attorney’s appearance on the record remains, litigants ‘are 


~ bound by all acts within the rules of. practice, and the Department - 


will not aid them in playing. fast anc. loose, in the absence: of any. ape | 
‘cific: charge of fraud or collusion. | 
Dunean swears “ that he has. reason to Balldya: and does elieve 7 
that his attorney. received a money consideration from Rand or. Some- 
- one in his behalf for. his neglect to notify him of the decision - against. 
him, ‘ But-this charge is entirely unsupported, and is too general i in its 
nature to warrant even an anyesUeaulea; and is a aaa not sufficient 
7 to reopen the case. | | 
‘It is further intimated in ‘the affidavit fiat his attorney's é Gconduee 


action and interest” inthe matter. of Rand’s final proof, and his ‘zeal ve 


in that behalf “was unbecoming and unprofessional.” I am unable to 
‘find anything in the record that indicates that his attorney had any- 
thing.whatever to do with Rand’s final proof, and the inference—the | 
charge amounts to no more than an inference—of the affiant is too. 
vague and indefinite to demand an action. This Department- cannot 
act on mere suggestions of this character. Attor neys before the Depart- ~ 


- ment are presumed to represent their clients with all the professional 


fidelity. that is characteristic of members of the bar gener ally, and if it 


_is desired to have their action in a given case investigated, the charges... 


‘must be definite. 
Your judgment is therefore affirmed. The a pectese of Daneaa will be 
dismissed. 3 | 


HIGGINS v. HARRIS. 


Motion. for the review of departmental decision of March 31, 1894, 
18 L. D., 335, denied by Secretary Smith, October 22, 1894. . 





ae eee erates TO THE eee BARBE Ee a as 


MIN ING. CLAIM—PROT ESTAN T—RELOCATION.. | 
ie Sxuecuer Minne Cow: Er AL. v. . TRUEWORTHY Lope Oran Ber AL. 


A protestant, w ‘ib allege es no sur face conflict, is not t entitled to be heard on appeal _ 
-- before the Department. | Ya ; 
An adverse relocation, made during the denen of an dis holding the smioinal 
‘claim for cancellation, gives the relocator no » standing to be heard as aeamsy the 
right of the claimant. - | 2 : 2 agar a 


, ‘Seoretar y Smith to the Commissioner of the bones al Land 1 Office No vember 
peste ee ~~ 30, 1894. | are oe | (WT) 


The above entitled inaeesconeaidated for the: purpose: ‘of hearing 
and. determination—were appealed to this Department from your office _ 
decisions of July 18, 1893, and August: Dd, 1893, respectively, in which 
-your said office deci in each case cece previous orders for hear- 


ing, and dismissed certain. protests hereinafter mentioned. A brief —- 
_ history of said cases will more clearly gov the _Dresent standing of - 7 


: ‘he claims involved. 


~ The Trueworthy Lode was: ‘ lneated in 1879, aid caenenal apotesioda. - 
No. 212 was filed therefor September 22, 1888, ‘The Accident Lode _ 


was located January 17, 1885, and mineral application No. 215 was 
: filed therefor on September 17, 1889. ; 


«By your office decision of 3 anuary 21, 1892, in 4h case of M. J. e 
: | McNamara, et al. v. John: R, Williams, (Contest No. 670), both of the a 


_ aforesaid mineral applications were held for cancellation. | 
Said holding for cancellation was ordered. on the. adinission of ‘latin: 
ants that no (liscovery of mineral in rock in place had been made until. 


the year 1880, and alsv because the weight. of evidence showed, that x eg 


at the date of the hearing on ‘said contest, no discovery of a valuable 


mineral character had been made. It was also remarked i in said or der 


of cancellation that the aforesaid claims contli¢ted with the John R. 
: Williams cash entry. | 
On a 12, 1892, the claims 1 No. a2 and No. 215 were ® finaly can- 
coled. : 
On April 21, 1302, Pere was filed in your sthbe an apolieanen for the 
‘re- cactatenions of. the aforesaid mineral applications, asking that your 
office decision relating thereto, might be so modified that the applica- 
tions for patent should be canceled only so far as it conflicted with the 
aforesaid Williams cash entry. It was stated j in said applications, that 
valuable works were in progress on said claims, that were not in con- 
flict with said cash entry, and that mineral discoverias were being made, - 
- through which it was expected that said claims would show r great 
| mineral value. | 


a June 10, 1892, following the cranes statement ae your office | - 
a decisions of July 18, 1893, and August 5, 1893, which I find to be COr- | 


rect—the 2 applicati on aforesaid was allowed. and the perevioNs or der for 
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cancellation, in 1 your office decision of April .12, 1892, aforesaid, was 
modified so that it should only apply to the portions of said . lining 
claims that were in conflict with the aforesaid Williams cash ent ry, and. 
that: the other portions would only be subject to any legal adverse 
— right that might have attached since the order of cancellation. =| 

. In accordance with this order for modification and re-instatement, on. . 
June 23,1892, mineral entry No. 426 was made for the portion of the. | 
- Trueworthy Lode claim not in conflict with the Williams cash entry,. 
aforesaid, and at the same date, the same action was taken as to. the 
Aceident Lode claim, mineral entry No, 427. 7 - 
 -In the meantime, and on Juue 9, 1891, certain seer had bbe filed, me 
‘in the above entitled causes, by the Berick Mining Company, and i 
by David M. Hyman, against mineral entry No. 426, and against min- 


— eral-entry No. 427, by Charles R. Bell, on behalf of the Emma, Lode = | 


seepenigs’ clain. 
' The said protests made substantially, the following charges, Viz: 


Ist. That at the time of application for patent, in both cases, there had not Deew. 
| caused to be posted, in a conspicuous place on said claims, or either of them, any’ 


_ plat or notice of intention to apply for said. patents, and if the same were posted at 
all, they were put where they could not be seen. That the notice of intention te | 


apply, as aforesaid, was published i in a weekly newspaper In Aspen, Colorado, called i 


the ‘ Weekly Chronicle”, a newspaper of small circulation, and read by.few persons.. 

2d. That there had been no discovery of mineral in rock in meee, within ae limits. 
of either of said claims. 24 

. 8d. . That five hundred dollars worth of:improvements had not been made, 

4th. That neither of said claims conflicted with the surface boundaries of either : 
the Smuggler Lode, or the Emma Lode, mining claims, but that within the limits of 
said Smuggler Lode claim, there was a well defined lode or vein of ore, which had - 


its apex ‘within the surface boundaries of ‘the said Sniugegler..-Lode. iglaim,-and-i in -1ts.i:_. 
course downward, pitched under, aud crossed the aforesaid Trueworthy. Loe claim,’ yi 
and that in the matter. of ipa said last mentioned claiin, the design was to a 


harass and annoy tlie work and development of the said Smuggler Lode claim, 


On March 6, nea, a Benen eg: was ordered upon. the allegations ofs said . 


“ protests. 
-. Juue 19, 18 93, ¢ a motion was inade by the mineral claimants i in ‘the 


above entitled cases, that said order for hearing be revoked, and that t | 


‘the aforesaid protests -be dismissed. 


duly 5, 1898, certain affidavits were filed by George M. Thatcher, one 


of said mineral an in support of said. motion: for revocation and 
dismissal. 
Waiving the question of the authority of the persons iy. whom the. 
affidavits of protest were made, to. make the same, it _appeared. upon. 
‘the hearing of said motion, that the posting of. notice and plat was 
properly made, and the pubreeia of notice of intention to apply for 
patents, was made in a newspaper used tor that purpose in that mining 
district, and by the protestants themselves, in the proses of obtaining | 
patents for their respective mining claims. z 
The value of improvements also appeared, and affidavits showed the 3 
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7 results. of assays ‘of mineral bearing rock in said pr otestod claims, of Bo 


very valuable character. - : | 
It also appears that no protests or adverse Satna were filed, by 


either the imma or Smuggler pe ours the aca of publica. ee 


tion aforesaid. : | ae 
No surface conflicts’ were alleged, or nnovede ands By. your office. 


: decisions hereinbefore referred to, the order for fequin g, of March 6, eo 


1893, was revoked, and the aforesaid protests were dismissed. 


| “Saly 22, 1893, an appeal was made from your office decision of. July: _ 


— 18, 18938, and like action was had in reference to your office decision of 


— | apa 5, 1893, on August 22, 1893. 


“Motions to dismiss said appeals have been made to this Deeatiieak 
on the ground that the protestants have no right of appeal from your — 
office: decision, because they were; simply in the position of “friends of 
the court.”, or rather, friends of the government, alleging and proving. 
no surface ace. and establishing no failures to ‘comply with the 
laws, on the part of either of the above entitled claims. | 
‘It has been repeatedly holden by this Depar tment, that a mere pro- | 
‘testant without interest, is not entitled to appeal. Bodie ‘Tunnel and — 
Manufacturing Company v. Bechtel Manufacturing Company, etal. (1 
iL. D«, 584); Luey B. Hussey Lode (5 L. D. 2 98)5 pees al. 0. Elk- 
horn Mining Company (8 L. D., 122). | : 


Were these appellants rotestants: ? Itis held that one who has filed. 


no adverse claim during the period of publication, must be regarded as a — 
protestant. ‘McGarrahan v. New [dria Mining Company (3. L. D., 422), 
As I have before stated, no such. claim was filed during said publi 
| cation period, in this case. | aye 3 . 
Phe ‘appellaits are only Soiedante and‘ as. ae in- the: absence of. 
any alleged surface contlict, are without interest, and not entitled. to 
the character of litigants, bafare the Department, and their appeal is 
hereby dismissed. See New York Hill oeny v. Rovk Bar Company : 
(6 L. D., 318). a 
~ Accompanyin 2 the record of said ‘appeal: tr smiglitedl to this Depart- 
ment, I find a paper purporting . to be a protest on behalf of the— 
| Lookout Lode mining claim, made by one 8. I. Hallett, against the — 
aforesaid Trueworthy Lode claim, his affidavit. of protest being made . 
on September 6, 1893, and accompanied. by a corroborating declaration, _ 
— upon oath, made on August. 23, 1893, aust fourteen neces before. the - 
— principal affidavit, was mace, | _ 
_ Said protest: was filed on ‘September 16, 1893, ad contains i in sub-.. 


stance the same ‘allegations of protest: ‘which. havel hereinbefore been: | | 


consider ed, and concludes with this additional statement, to wit: 


That the location of said Trueworthy Lode claim, being invalid for failure to com-. 
ply with the law in the discovery and location of. mining claims, upon the public ° 


domain of the United States, Ed. F. Browne and William Schwartz made a re-loe: ation - = 


of said (Lookout) eli lim, ora por tion thereof, on January 35, 1892, * * 
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That since the. 25th day of January, and on, to wit: the 23d day of November, i 


| 1892, the said Ed. F. Browne and William Schwartz, by quit-claim mining deed of 


- conveyance, conveyed said Lookout claim to one Charles A. Hallam, who, since said 
date, conveyed the same to this petitioner. 


Tt does not appear that aly pr oceeding was ever nade in consequence | 


of said protest, and it follows that no appeal was ever. made to this 


Department, and I might well disregard it, were it not for the expressed. 


wish of all parties concerned to have the matter fully’ and finally, 
settled. | 
— AT allegations of protest, exdept the one embracing the mnsttee of 


re-location, have been considered and decided in the above entitled 


cause, and it therefore remains for me only to consider that question. ... 
It will be noticed that this last protest alleges a re-location, embrac- 


ing a portion of the Trueworthy mining claim, on January ‘OB; 1892, : 


At that date, the said Trueworthy claim had been held for éanieeliat on 


four days previous, but the order or jndgment of cancellation was. not ae 


| made until April.12, 1892. . 


During the period covered by the aniee holding said claim for can- 


cellation, all intervening claims to the land were necessarily subject to 
such rights as might be finally accorded. the entryman, either on review 


before your office, or on appeal before the Department; and: a re- loea- : 
tion of the land by an adverse claimant during said period would. not . 
give the re-locator such an interest as would entitle him to be heard . 


as against the right of the entryman. 
~The protest made on behalf of the said Lookout Lode mining. claim, 
against the said d Trueworthy Lode mining claim, is any dismissed. 


SCHOOL LAND—-INDEMNITY. SELECTION—SWAMP LAND. 


: STATE OF CALIFORNIA 0. Moccrrrint. 


o 


Swamp land within a dete! seetion does not afford 8 proper basis. for a sehoet 


indemni ty selection. 


Seer etare y Smith to the Commissioner of the Gen oo Land Offiee, Wonember | 


(J.1H.) 30, 1894. 0 ST) 
.I have considered the ¢ase of the State of California 7. Natale Moc- 
- cettini, upon the appeal of the State from your office decision of March 
11, 1892 , rejecting the application of the. State for selection of the 
SR. £ of. Becton 12, T. 30 S., R. 28 E., M. D. M. , Visalia land district, Cal- 
ifornia, to be taken as indemnity for a like quantity of land in section 
36, T. 20 8., R. 22 H., M. D. M., alleged to have. been lost.to the State 
- ag school jand: by roason ‘of the fact that said section 36 was swamp. 
and aventio wed land, rendered. thereby unfit for cultivation. 
_ On October 14, 1889, Moccettini made timber culture entry, No. 2682, 
of said SE.4 of section 12, T. 30.8., 8, 28 E.,M.D.M. 
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-On September 21, 1891, V..D. Kuupp, as s agent for the State of Cali _ | 


fornia’ filed his affidavit of contest against said entry; and: at the. samé — 


. time filed the State’s selection No. 3620, of the land embraced therein . 


as. indemnity for the deficit of school lands in section’ 36, ihe 20 S., Ro 
22 E., M. D. M.. | 


On October 5, 1891, before notice of a contest had on jeanede - 


; Moceettini relinquished said timber culture entry, and made homestead pm | 


entry, No. 8221, of the same land; and the State was notified. co 

On November 16, 1891, the State filed a motion, asking the local 
| eiticers to approve the State’s selection aforesaid, and. declare Moccet- 
tini’s homestead entry void and. of no effect: which motion was on the _ 

same day denied, and the State appealed to your office. 
‘On December 16, 1891, your office directed the local. tiers ¢ ta call” 


cae upon Moceettini to iow cause, within thirty days, why his homestead 


entry, No. 8221, should not be canceled on account of its coniliet with © 
the right of the State of Calitornia. 

On March 11, 1892, your. office rejected the State's seloOr” selection: 
No. 3620 aforesaid: (for: the reason that the proffered basis is held to 
be invalid;. no land bein g lost to the State | in penoo! section 36, ty 20 8. 
R. 22 E., M. D. M.” oa 
© On March 23, 1892, the State filed : a motion for ; review, on. the- err 
thatthe tract assigned as basis, is swamp and, and it 1s error to hold 
that it does not constitute a loss to the school. prant, cn And on April 
17, 1893, your office adhered to its’ former decision, ‘admitting that the. 
‘basis of the proposed selection is swamp land, but genying. that it. far - 
nishes a basis for school indemnity.” 3 

The State has appealed to this. Department, ia ee tba it 
was error to hold that-the presence of swantp land In a school section 
does not constitute a deficiency in area, — 3 

This question was carefully considered. and. decided: ‘by this Donate: ) 
ment in the case of the State of California, reported 3 in 15 L. Dz, 105 


see also, “Instructions” published in 17 L. D., 576, 


: ~ Your office decision e Mar ch 11, (1892, is. hereby affirmed. 


_ SPECULATIVE CONTEST—PREY EREN CE- RIGHT. 


| Pack v, Mosns. 


; A sattent instituted for the purpose of protecting an. interest sought to be obtained | 
| through a fraudulent. entry | is speculative in purpose, and confers no right open a 
the contestant. | . ) 


, Seoretars Y Smith t to the Commissioner of the Copal Land Office, Nov aie 


GR 80, 189A WB MY 


‘The subjoined brief and succinct. history of this case is s rendered. nec. 
essary to the clear apprehension of the issues pending between ane 
$3 present partiés I liti gant. 3 
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On May 27,1884, J sents B. Mitchell made timber sale aiey of. the | 


NE. 4 of seetion 11, oyun Si, Tange 69 Ww. of the land district of oe 7 


7 Pueblo, Colorado. : 
On October 27, 1838, Mitchell filed a celinguishment of i ene : 
which was canceled, ad on the same date soldier’s additional home-. » 
stead entries were made, by Samuel Baily for the north. half, and by 

William ‘P. Fick for the south half oF ne au ter section thus restored 3 
to the public domain. 

On May 4, 1889, William Ki. Moses filed an n affidavit of contest eens 
~ Fick’s: entiy charging that. the latter’s original’ entry ‘was -made at 
Salina, Kansas, on August 12, 1874, subsequent: to the adoption and 
approval of the Revised Statutes, on: June 22, 1874, and, therefore, 
~ illegal. | 
- On May 15, 1889, Hethort EK. Pack ae filed. an ‘affidavit of contest, 


makin ge the same Glare, and on May 20, thereatter, he filed a. supple. i 


mental affidavit, reciting, inter alia, hae at the time of the presenta-_ 
tion of his inl affidavit he was not-aware of the application to con- 
test by. Moses until he was so informed by the register; that he did not 


obtain his information of the illegality of the entry ‘from or through i 


Moses, nor by or from any papers filed. by Moses, but from other and 


entirely independent sources; that the application of Moses to contest : 
ought not to be allowed to stand, but ought to be denied and refused; 


for that his affidavit was and is wholly uncorroborated or substantiated: 
under. oath: by any other witness or person, as required by law and the 
rules of practice; that it was at the instance, request and procurement 
of Moses that Fick came to Pueblo, ou October 27, 1888, and on that 
day made his entry pursuant to a contract theretofore made between: 
Moses and Fick whereby the latter bound himself to convey the land 
embraced in his entry to Moses, or to such person as Moses should 
designate, and that.on the same day that the entry was made the land | 
was accordingly conveyed to Mrs. Dorliska P. Mitchell; that the con- 
test of Moses is collusive, speculative and illegal, and is made wholly 
for the benefit and protection of Fick and‘ his grantees, and that if 
allowed to coutest said entry, and should the contest result in the can- 
cellation of the entry, Moses would not attempt to exercise a prefer-: 
ence right for himself, but would procure an additional homestead to. 
be filed on the land in order to save Fick harmless. Other more 
specific allegations in support of the general charge of collusion and 
speculation follow, and the affidavit concludes with a prayer that the | 
application of Moses to contest be denied, and that affiant’s atl 
tion be allowed. | 
These applications to poise with the affidavits and - counter affida- 
vibe: were forwarded by the local officers to: your office. where it was © 
held, from the evidence there of record, that Fick’s entry was invalid; 
but Moses’ application to contest was rejected for want of one: 
tion under the rule, and the preference right was awarded to Pack, 





' 8620 "DECISIONS: RELATING TO THE PUBLIC ‘DANDS. 


; On appeal, to this Department the decision of your ‘oie. was - affirmed . 
in so far as it held for cancellation the entry. of Fick, but, upon its. 


a being. made to appear that the. affidavit of Moses was corroborated by ) 
a letter from the receiver of the Salina, Kansas, office, where Fick’s 


original entry. was made, this was: held to be sufficient, the contest of | 
_ Moses was re-instated, and the case remanded for a hearing upon the | 
charge of Pack that Moses’ contest was brought i in bad: faith, and for a 
speculative purpose. . Vide Moses et al. v. Fick et al., 13 L. D., 333. 
_ Accordingly, and pursuant to that departmental. decision, a hearing 
was had. before the local officers, who held that Pack had ‘failed te 
show by a fair preponderance of evidence that he is entitled: to the | 
judgment asked,” and recommended that the “ prefer ence right of entry: 
be granted to Moses and the contest of Pack be dismissed.” 

I have now before me, on appeal, the decision of your office-reversing 
. that of the register and receiver, dismissing the contest of I focus) and 
awarding the preference right. to Pack. 
. The contention of the appellant is. fairly presented by the ‘ilowite - 


assignments selected from the six pa ieoons of error. contained in 
-. his appeal: | hes 

| 1. Error in holding that the contest of dios was fraudulent and - te 
" speculative and not in good faith for the purpose of pEouring the can: 
 cellation of the entry; . 


_. 2, Error in holding that Moses, facie éintesten the antey im good 
faith and procured its cancellation under the second. section of the act 


x of May 14, 1880, did not thereby acquire the preference right of entry. . 


oD. Error; in according the preference right of entry to Pack without 
any authority of law, in view .of the fact:that he did not contest: and. 
- procure the canicellation of Fick’s entry, the said result. having been. — 
obtained by the contest of Moses. | % 
The facts of the case, about. which. there. is senneely: any dispute or 
conflict, are fully and faithfully stated in the decision of your office. 
The real controversy arises out of difference of view in the construction 
of the law applicable to those. facts, the question. being whether or not 
the admitted acts of Moses and. his connection with the entry from its . 
inception are of. such a character as to deprive: him of the benefit assured 

by the'law to the successful contestant. - | 
It seems to me to have an important bearing upon the case that eine: 


contest was prosecuted to a successful issue in the common way. The _ 


allegations of, both affidavits were substantially identical, and the entry: 
was canceled as a result of a suggestion of illegality contained i in both, 
_ proof of which was matter of record in your office. ‘There was 10 hear-. 
ing before the local office‘and no. recommendation proceeded. therefrom. | 
7 Moses admits. having procured Fick’s entry in pursuance of a specula- 
tive scheme of his own, and he admits that, having been’ apprised. of 


% the illegality of the entry, he brought the contest with the view of cov- | — 


- ; ering the land with another serip entry in order to carry into effect the. . 
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eonteaee piccibadly made with Mitchell. His first interest lay with - 

Fick’s entry and the maintenance of its. validity, but finding this impos-: 
sible, his efforts were logically directed to the cancellation of the entry 
in furtherance of his original speculative enterprise. ° While practically © 
admitting this much, Moses professes at a later stage of the proceed: 
ings to have conceived an honest purpose to conduct the contest in 
good faith for the purpose of securing the land as a homestead i In the ‘ 
event of success. His change of heart came too late. . 

His personal identification with Fick’s fraudulent entry at its. incep- - 
tion, and his connection with its subsequent history, as fully detailed. . 
in the decision appealed from, render it so clear that he was without 
the good faith contemplated the law as to MPEP Oe argument or the 
citation of authorities. . | 7 

. The. decision of yous. office Is, therefore, affirmed. 


_JURISDICTION—TOW NSITE—CERTIFICATE OF RIGHT{OCCUPANCY. : 
BENDER v. SHIMER. 


- The action of the local officers in accepting final_proof and payment does: not pre- - 
clude the Land Department from subsequently inquiring into the good faith 
of the transaction, and canceling the entry, if obtained through fraud, or allowed 
‘in violation of law. : | 

A purchaser of land prior to the issuance of patent therefor takes ay ‘tis Orr of 
the entryman charged with notice of the law and the supervisory, contro) of 
the Commissioner over the action of the local officers. | 

A certificate of right, issued to a lot claimant -by the municipal wichowiies ea 

. town, is prima facie evidence only of the claimant’s right, where there is an 

- adver se claim at the time the case is considered by the.townsite board. 
Under ‘the. townsite laws there can be no such ‘thing as constructive’*ocenpancy- of a 
town lot. The ovcupancy required isan actual bodily presence of the claimant, 
or some one for him, on the lot or lots for which he seeks to secu e title; or a pur- : 
pose to enjoy, united with, or manifested by such visible acts, impravemonte: or 
_enclosures,‘as will give to the claimant ane absolnte and exclusive en) Oy nent 
of tle possession thereof. : | 


- Secretary Smith to the Commissioner of: fie General Land Office, N ovember 
(0-H). 80,1894. (G. B. G.) 


The property involved herein is lot No. 17, block 52, in | the town of ~ 
EH] Reno, Oklahoma Territory. 

May 23, 1892, townsite board N o. 4 of Olsens MeBitees made 
cash entry No. 553, at Oklahoma, City, for the NW. 4 of section 9, T. 
12 N., R. 7 W., “in trust for the several use and benefit of the occu- 
poate of said land”, according to their respective ’ interests, it- being a 
part of the townsite of El Reno, and therefore uceans une lot in 7 
controversy. 7 | : 

This entry. was jaadie in accordance with instructions om your | 
office, contained in letter “G”, of May 3, 1892, and on January 7, 1893, 
patent issued to the townsite trustees. oe ge E> Y Fy 
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Seer this, on 1» May’ 11,1889, one John A. Foreman made Tone 7 


ae stead entry for the above. described quarter section, and on August 9, 
1890; filed his application to purchase said land under section tiventy- ae 


two of the act of May 2, 1890, and on December 16,1890, he submitted. 
| proof on said application. There were a number of Br oteati filed, but. 


upon considering the proof and_ protests, your office, on May 19, 1891, 7 
allowed. Foreman’s application, and directed final cer tifieate to ee 


2 es which was accordingly done May. 28, 1891. ue 2 

} . On appeal of one. of the ppotectaits in. that case, it-came ip this >= 

ge office, and on February 6, 1892, resulted ‘in a decision pene, ne. ne ae 
2 ‘Foreman’s entry for the following reasons. | 


' It was admitted by him on. cross- examination in that case, ‘that | 


5 within eight days from the date of his homestead entry, he entered 
~ into.a contract of lease.with the Oklahoma: Homestead and: Townsite. 
7 Company, a corporation organized under the laws of Colorado, trans- — 


. ferring | ‘thereby, for townsite purposes, three fourths of the land | 
ie embraced i in his said homestead entry. : 
It was understood. between the parties to this zener ‘ne the | 


oF at land was to be platted. and the lots “ sublet” until Foreman should — | 
perfect title, after which he was to make ‘deeds for the. lots to those ae 


holding under the company. 
In said opinion (14 L. D., 146- -154) it was held that Foreman was 


Ga, ; disqualified by the plain provisions of the statute, from making an 
a ee under the second provision of section twenty-two of the act of 
May 2, 1890, and directed. that the homestead aud.cash entry of Fore- 


‘man be canceled, and held that the land might be entered under the — 
provisions of the townsite law-applicable to the Territory of Oklahoma. | 
Foreman filed a motion for.review of said decision, which was denied _ 
by the Depactinent on April 21, 1892, (14 L. D. 1 423), and ‘the case. 
 elosed. : | 


-. Whatever difference of opinion may have existed, or > may now y exist, a 


as to the jurisdiction of the Department to cancel a homestead pe : 
after the issuance of final certificate, and payment accepted for the - 
— land, that question is, so far as this. case is concerned, res judicata. 
—. Not only this, but from a careful examination of departmental 
decisions on this question, it would appear that the rule stare decisis — 


ous should be invoked as well. 


‘It has been the uniform holding of this Deamon. and of the 7 


_ courts, ‘that the action of the local officers in. accepting ‘final proof and aa 


payment, does not preclude the Land Department. from subsequently 


inquiring into the good faith of the tr ansaction, and cancelling the — 


entry, if obtained. through fraud, or allowed in violation of law, and. 7 
that a purchaser of land prior to the issuance of patent therefor, takes 


ae only the equity of the entryman, charged with notice of the law, and _ 


—-. the’ supervisory control of the Commissioner over the action of the _ 
- local officers, and that a sale of land after issuance of final certificate 
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does: not entitle the pur Winker to the panent of a patent, unless it shall 
appear that. the entryman:has. complied - with the law, and is, in his | 
own right, entitled. to patent. Traveler’s PSE Pence wenpeny, CX ae | 
and cases cited, (9 L. D., 316-322), 7 
W hether this rule. is at variance with the. ioe de: also well settled, 
that a. duplicate receipt is equivalent.to a patent, will: not be inquired 
into. Suffice it, that the Department is committed to the doctrine of 
the case of Traveler's Insurance Comey ASMP EA); and: the question 
will not be re-opened. | 
The rule stare decisis is Peni and followed. ny icoartniental 
adjudication. Knight ». Hoppin et al. (18 L. D., , 324), 
It follows that any, and all claim or claims pata on a title derived 
from. Foreman, either directly or through intermediate assignors, by _ 
virtue of the homestead entry and final certificate of the said Foreman, 
are invalid, and the owner ship of the lot i in 1 controver Sy must be deter- 
mined on other lines, . 
Congress, by an act approved May 14, 1890 (26 Stat. 109), nade 
pr ovision for townsite entries in the Territory of Oklahoma. | | 
The first section thereot provides inter alia, 
That so much of the public lands situated in the Territory of Gvianoms, now 


open to settlement, as may be necessary to embrace all the lega} subdivisions covered 
' by actual occupancy for purposes of trade and business, not exceeding twelve hun-— 


dred and eighty acres in each case, may be entered as a townsite for the several use | : _ 
and benefit of the occupants thereof, by three trustees to be appointed by the Sec- - 


retary of the Interior-for that: purpose, ‘such: entry to-be-made.under the provisions 
of section 2387 of the Revised Statutes, as near as muy be. 


‘Section 2387, of the Revised Statutes, is as follows: 


Whenever QLY portion of the public lands have been, or.may be, settled upon ‘ana 
‘ oecupied as a townsite, not subject to entry under the aonrouleuial pre-emption 
laws, it is lawful in case such town be incorporated, for the corporate authorities | 
thereof, and, if not incorporated, for the judge of the county court for the county. 
in which such tow. is situated, to enter at the proper land office, and at the mini- 
mum price, the land so settled nd occupied, in trust for the several use and benefit 
_ of the occupants thereof, according to, their respective interests; the execution of 
- which trust, as to the disposal] of the lots in such town, and the proceeds of the 
sales thereof, to be conducted uuder such regulations as may be prescribed by the 
legislative authority of the State or Territory iu which the same may be situated. 
It. will be readily seen that section one of the act of May 14, 1890, 

(supra) is substantially a re-enactment of the section of the Revised _ 
Statutes just quoted, the only difference being that under said section _ 
the entry is to be made by the corporate authorities of the town, if it 
be incorporated, or, if not: incorporated, by the county judge. of the | 
county in which sien town is situated. There is this further difference, 
that under said section of the Revised Statutes, the execution of the 
trust, as to the disposal of lots in any such town entered thereunder, 
and the proceeds of the sales thereof, is to be conducted under such 
| regulations as may be prescribed by the legislative authority of the 
State or r Territory 4 in. which the same may be situated, wae under the 
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aie law of Oklahoma, above cited, in the fourth acctignr thereof, eo 


itis provided that all lots not. disposed of, as thereinbefore provided, 


_ shall be sold under the direction: of the Seer etary of the Interior, for | 


_ benefit of the municipal government of any such town,.or the same, or : 
any part thereof, may be reserved for public use, as sites for public 


buildings, or for thé purpose of parks, if in the judgment of the See- | 
_ ‘retary, such reservation would be for the public interest. : _ 
- Both the Revised Statutes and said: act: of May 14, 1890, rare | 
that the land entered “shall be for the several use and benefit of the | 
“oceupants thereof.” _ 
There are three claimants. for the lot in: controversy: a 0. Bender, i” 
| Henry P, Shimer and the town of El Reno. : : | 
_ Bender’s claim and application for a deed is based on 1 the ¢ or ound— 
That he entered upon and occupied and made valuable improvements upon said | 
lot and-has built and is maintaining a dwelling house thereon eighteen by twenty- 
six feet, finished, two rooms and out-house; that he is the only occupant and that: - 
_ ‘his occupancy dates from about the 29th day of March, 1892, and was not in viola- 
| tion of the rights or claims of any other person. : 7 - 
| Shimer’s claim and application for a deed i is based upon the ground | 
of— | i a 
- Undisputed. possession of said lots ae more than one year and eight months; per- 
manent and .valuable.improvements placed. thereon; warrantee.deed from John A. 


- Foreman and wife; certificate-and other paper svidenes of claim. duly issued by the 
- recognized sathority of said town. 7 


_ The claim of the town of E] Reno is based on the contention that. - 
- said lot was not occupied at the time the townsite entry was made,and 
- that it should be sold for the benefit of said town as provided by said a 
a Boeucn fourof the act of May 14, 1890, supra. | ay 

- Shimer’s claim, so far as it 1s. based on a deed from. Foremam and 
- wife, has been already disposed of, and the only question to determine 
is that of prior occupancy. It is contended by Shimer that a “certifi- 


cate and other. paper. evidence of claim duly. issued by. the recognized 


authority of said town,” issued.at a. time when. there was no other 

claimant for the lot, must’ be accepted. as. conclusive’ proof of prior 

occupancy, and that the issue of such certificate is a final adjudication 

— over which the Secretary of the Interior has no supervisory control. - 

Ina letter from I. R. Conwell, Acting Commissioner, to H. C. St. Clair, 

Z Esq., chairman of Board No. 3, Hennessey, Oklahoma, of date Septem 
. ber 5, 1892 (15 L. D., 270), it was said: 7 


In order to be a beneficiary of a trust created under the set of hay 14, 1890, a party 
- must either be an actual occupant of the townsite at the date of entry, or a.con- 

structive occupant thereof under the second section of said-act, -which -provides— 
That in the execution of such trust, aud for. the purposes of the conveyance of title. 


_. by said. Trustees, any certificate ar einer paper evidence of claim, duly issued by the 


authority recognized for such purpose by the people residing upon any. townsite the 
‘subject of entry hereunder, shall be taken as evidence of the occupancy by the holder 
thereot, of the lot or lots ve Hesom hed, except that where there is; an adverse 
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cists to said property such certificate. shall only: be prima facie evidence of the claim | 


' of occupancy of the holder’ In accor dan ce with this clear and explicit language of | 


the statute yon should issue deeds where the proper showing is made that a certi- 
ficate, deed or other paper evidence of title was issued by (a party or par ties where 
authority to issue the same was recognized by the people residing upon the town- 
site), and in case of aclverse claim ed should hear and determine the rights of the 
peShectiye) claimants. | 


This letter is cited in “support. of. ties contention - aforesaid. It. is a 
confused and. misleading statement.of:the policy of the Depar tment on’ 
the question of town lot occupancy. It clearly holds that the occu: 
paucy required by law may be either actual or constr uctive, and. infer- 
entially, that the holder ofa certificate or other paper evidence of Glaim - 
. duly issued by. the authority recognized: for such purpose by the people | 
residing upon the townsite. on oe the town. 1S stiaetedy ‘IS. a con- | 
structive occupant. : | 3 : 

-If constructive occupancy i is all ay 18: eoquined under. the os such 


an occupancy cannot be ousted. by one.who takes actual possession 


thereafter, and it.would follow that the.contention of. the defendant is ° 
- sound in that it would, under the facts in this case, make him the first 
legal: oceupant.of the lot in contest, by virtue of: a certificate from the 
recognized authority of the town, and such constructive occupancy, if 
it exists as a matter of law, has never been abandoned. 

But this question has recently been fully con sidered by the. Depart: : 
meut, and the conclusion reached that a certificate of right issued to a. 
lot claimant by the inunicipal authorities of a town, puts an adverse 
-élaimant’on his defense, as to priority of oceupaticn, but is not con- 
clusive, and, if shown to have been issued without due basis therefor, 
~ loses all value as-evidence. Ellis v. Sneed (18 | L. D., 547). 
~ Such a certificate is then only prima facie evidenice of a fact which © 
may be rebutted by competent testimony. The law expressly makes 
the certificate prima facie evidence only where there “is” an adverse 
claim to the lot, the word “is” implying a present condition, at the 
time the case is tor es by the townsite board. : 

‘What is the meanin g of the word occupancy as a term of real esta te. 
Jaw, and who is an occupant within the meaning of the townsite law? 

“The meaning of the term may differ very materially, it seems, in its. 
‘application to different kinds of property, according to the use which, 

from the nature of it, it is commonly designed. “Occupied” always 
| imiplies a substantial aid practical use of a building for the purposes for 
which itis designed. In insurance law, the terms of a policy contem- 
| plate that a dwelhng house is occupied when. human beings. habitually 
reside in it, and unoccupied, when no one lives. or dwells in it; that 
_there be in the house the presénce of human beings, as at their piston: 
ary place of abode, not absolutely and uninterruptedly continuous, but 
the house must be the ‘ place of usual return and habitual stoppage” . _ 

‘Within the meaning 0 of a tax law, the owner of land may be | in occu: 
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a ; pation of it by his tenant. ’ See Anderson’s. Law Dictionary, page 7 25; 
| title “occupy,” and cases therein. cited.. | 


An occupaut within the meaning of the town- site law is one who i is a sebtler « or. 
- resident of the town and in bona fide actual possession of-the lot atthe time the entry 
was made. One who has never been in actual possession of a lot can not, therefore, 


_ be said to be an occupant of it, the occupancy musk be actual and can not be begun 


‘by an agent. It. must be for residence or for business or use, and the residence, busi- — 
ness or use must be. by the claimants. ‘here must be a subjection of the land to his 
; will andcontrol. (See Americanand English Encyclopedia of law, title § a ‘Townsites,” 
note “occupant.” Vol. 19, page 364, and cases therein cited. 
The authorities, however, are uniform that. actual settlement is ; not 
required to constitute actual possession. “Actual possession aS much 
consists of a present. power and right of dominion as an actual corpo: 
real presence.” Minton v. Burr (16 Cal., 107- 109). 7 

.. By actual possession is meant a subjection to the will and dominion | 
of the claimant and is usually evidenced by oceupation, by a substan- 
tial enclosure, by cultivation or by appropriate use, according to the 
particular locality and qiatity: of the aero — ell v (Cain (16 
Cal., 567-573). . 


Aetial possession of land is the purpose to enjoy arte with or iantiested by, 


’ such visible acts, improvements, or enclosures as will give to the locator the abso- _ 


lute and exclusive enjoyment of it. Staminger ¢. Andrews (4 Nev., 59-631.) 
It is actual also where one having the title is in possession of lands by his tenant, 
; agent. orsteward. Fleming v. Madden (30 Towa, 240).° a 7 
‘It follows from these authorities that there can be no such thing a aS yo 
constructive occupancy under the townsite laws, but there: must be an. 


actual bodily presence of the claimant or some one for him, on. the lot 7 


or lots for which he seeks to acquire title. Or a purpose to enjoy 
united with or ‘manifested by such visible acts, improvements, or 
— enclosures, as will give to ane claimant the absolute and Secu: 
enjoyment of it. | : a a 2 | - 
It remains to apply t these conclusions of law to the facts of the case 


at law. 


From the evidence aubiniteel 4 in chenalé of padder, your office Heanea | 
the following material facts which statement is born out. by the record. 

That on February 8, 1892, about 10 P. M., Mrs, Sada Montgomery 
and a Mrs. Howard, in company with their husbands, went to the lot. 
in dispute, then without improvements thereon of any sort, and the 
men proceeded to build for Mrs. Montgomery (as is shown) a “fence” 
across the east end of it, said fence consisting of a number of pieces of 
scantling driven in the ground: with.a sin gle string of scaffolding boards, 
slit into twelve feet lengths, fastened thereto; that no. other work was 
done for or by Mrs. Montgomery, on the lot in question at any time, 


nor was any use ever made by. Mrs. Montgomery of said lot; that some _ 


time in March, 1892, A. O. Bender bought whatever right Mrs. Mont- 
- gomery had in the premises ‘though it is not shown. what consideration 
a passed that at boa time the “fence ” was + still standing on the east - 
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end af the lot but after: the sale the said “fence? was “ taken down” 
and part of it removed by Montgomery, of that remaining Bender used 


some later underpinning his house; that.on March 29, 1892, Bender _ 


placed a house which he. had built aad moved from Frisco, O, T., on 
to the lot in question, at which time there were no other visible i improve- 
ments on said -lot, or signs of actual possession, save the destroyed 
feuciug mentioned; that said house .was one eighteen by twenty-six. 
feet area, having two rooms, both plastered and with brick flue, being 
intended and used as a dwelling house; that Bender staid on said lot 
for some time after he put his. house there, and then; about a month 
afterwards, rented it to one Jackson; that at the date of trial said 
house was unrénted, and.no one was living on said Jot. Claimant — 


' - swears that his object in making ‘ improvements” on the lot in .gues- | 
tion was to thereby acquire title thereto; that he is a farmer and 


- resides on the SW. 4 of Sec. 27, in El Reno’ Township. He is not a. 

 -resident of the fownnite of Fl Revo: | 
In behalf of Shimer it appears that on the 29th of Tere, 1309, is 
he had the lot in controver Sy, together with lot 18, enclosed by a two- — 
strand wire and post fence—posts being eight feet, apart—he being | 
present when the work was done; that at the time said fence was built _ 


the Montgomery “fence” on the east end of Jot 17 was. standing and | a 


was not removed; that on the night of February 29, 1892, the post and — 
_ wire fence built that day was destroyed, the posts removed, and posts 
- and wire cast into the streets and on the adjoining Jots; ; that the said 
fence was destroyed by unknown parties, there being nO evidence on — 
- this point, except hearsay evidence to the effect that said fence was” 

removed by a man and a woman. : | 
It appears further that prior to February 29, 1892, there were no viet: 
ble improvements on-lot 17, except the Montgomery ‘‘fence,” nor did 
‘Shimer himself ever go upon said lot and assert such claim thereto by 


placing any improvements thereon; “never bccumeds the premises, ae meee 


long enough to put the fence there.” | 
-. In the light of the authorities cited, I am of opinion that the he st 
occupancy. of the lot in controversy was initiated by Shimer February 29, — 
1892, the.date he had said lot enclosed with a wire fence. The fence” 


built by Mrs. Montgomery was not of such a character as to indicate. 


. good faith in a present intention to occupy or an ultimate design to 
improve said property. Nor can it be said thatit was such an improve- — 
ment as would operate as notice to others of a prior claim. When 
Shimer enclosed the lot it was not in violation of the legal or equitable — 
claim of Mrs. Montgomery, or any other person, and I am of opinion | 
that such enclosure was: a legal occupancy within the meaning or. the » 
townsite laws. ) 
- As has been seen, actual possession may be eden con by a substan- 
tial enclosure, and actual . possession is all that is necessary to consti- 
tute occupancy, so far as the word relates to the issue here involved. 


1s01—vou 1924. 
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Tt a appears, however, that said face aaorn dow and comoved: Hi ia 
| night of the same. day ‘that it was built, and that the same was never ae 
rebuilt, nor was there ever any effort on the part of Shimer to rebuild © 
the same, nor was there any evidence of occupany thereon on. March 


29,1892, when Bender moved his house.on it.. Shimer’s occupaney may, 


be said to have been abandoned. It is true that his fence was removed | 
py force in the night time, aud in violation of his rights and the law, 
' but he to whom title to proper ty vests. in oceupaney, and who elects to 
_ rely on such frail evidence as was relied on in this case, Inust use due 
_ diligence to. keep up such evidence, eee cannot be said to. have been — 
— done in this case. — - 7 ; 
‘It does not appear that Bender knew the lot. had ever’ been fenced, See 
or that the fence had been removed. That he knew as a matter of fact — 
of Shimer’ s claim on the property may or may not be. true; in either: 
event, there being no such legal evidences visible, as. required by law, 


the lot was. vacant, and he had a right to and did establish a ee occu: 
- paney thereof... . 


‘It appearing that Shimer in "good faith - pur chased this lot from the 
recognized authorities of the town, and that he was not in any moral: 


‘sense a party to Foreman’s fraud against the government, the equities 


of the case are with him; but there | 1S. no ia froma the plain terms 


of the statute. 


Shimer was not an eens and Bender 1 Was an 0c wapant, of the lot. 


in controversy at the time it was entered by the townsite board “for 
the use and benefit of the occupants thereof.” The contention that 
Bender was a trespasser when he moved his: home on the lot, and that 
such act was not and could not have been the initiation of a alain against 
the government, is, under the ce circumstances of this vane Imma- 
terial. | 

Admitting that a settlement or seoupation of land cover edb y a home, 
stead entry confers no right so long as the entry remains uncanceled- 

and that-no right could have. thereby been initiated against the govern 


¢ 


“ment which the Department is bound to respect, still, it is the well set: 


tled ruling of this Department. that a settlement on nad covered by an. 


entry takes effect eo instanti on the cancellation of the same, and in the 


— case at bar, Bender’s settlement took effect on the cancellation of the — 
Foreman entry and was, therefore, before the. townsite entity was made, » . 
and his occupation was a legitimate one at the date of the said townsite . 


entry, and he is, therefore under the law entitled to a deed.. 
- Itisso held. The decision appealed from is affirmed. 
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| ADDITION AL HOMESTEAD ENTRY—ACL OF MARC H 2, 1889. 
HAGLER 2. PARRISH. | | 


The right to wake an additional homestead entry under the act of March 2 2, 1389, - 
can not be exercised in the presence of an intervening. adverse claim arising 
through the negligence of the homesteader te assert i additional’ ven within — 

the statutory period. . 


-_ ‘Seeretar y Smith to. the Onesone of ‘the Gener cane Office, November — 
(SLE) . "30, 1894. | ae TD) 


_. [have considered the appeal of sbisinon W. Hagler from your office age 
decision of December 30, 1892, in the case of Solomon W. Hagler v. Eli 


- H..-Parrish, reversing the accision of the local officers s, and Gieeissine 
-Hagler’s apntest against Parrish’s homestead entry. 
The land involved is the SW. 4 of the SE. 4 of See. 31, Tt 14 8, 
R. 5 W., Huntsville land district, Alabama. 
Ou NV oyembeE 17, 1891, Parrish made homestead entry. No. 2 966. 


for the 8. 4 of the Sk. 4 of said Sec. 31. 3 
On January 30, ) 1802, Hee filed an affidavit of contest in 1 whieh, ae | 


alleged: — | 
; “That he is well acquainted with the tr act of ional embraced in Parrish’s homestead . 
entry and knows the present condition of the same;. also that the said Eli H. Parrish - 
‘never did live or make any improvements and that he, Solomon W. ‘Hagler; has a 
— prior and better right to homestead said land as he has improvements on said Jand,* | 
'. - and has tried to pomeeteag the SW. ¢ of the SE. $ of Sec. 31, T.148., R.5 aa the a _ 
he claims. | . 3 
OA hearing was had on May 25, 1892, on testimony taken on May 93 | 
| and 24, 1892, at Jasper, before. ; ohn B. Shields, judge of probate for 
Walker county, Alabama, in the presente of both parties and their 
attorneys. 
On June 28, 1892, the local officers rendered their joint: decision . 


recommending that Parrish’s homestead entry be canceled as to the” 


- SW.4 of the SE. 4 of said Sec. 31, and that preference right to enter the — 
same be awar dea to Hagler. And Parrish appealed to your office. => 

- On December 30, 1892, your office reversed the decision of the local 
officers, and Ha gler appealed to this Department. 


In this case there is no dispute about the facts. In the year 1866, ip a 


Hagler, a freedinan, settled upou the quarter-quarter section in ie : 
test. He first occupied a house that had been built by a former settler. | 
_ Afterwards he built another house about one hundred yards north-east 
of the other. . His improvements cousist of a dwelling-house containin g 
three rooms, a blacksmith shop, a well, a horse lot, an orchard, and 
five or six acres of cleared land which ie has cultivated for more than 
; twenty years. On March 16, 1868, he made homestead entry of the 
SW. 4 of the NE. + and the 3 NW. 4 1 of the SE. 4 of said section ol, 
believing that the last named erty acre tract anelided his improve: 
‘ments aforesaid. He made final proof in the year 1874 and on June 15, 
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1875, he recvived a patent for the two 5 foul: acre fnets. aesedied in 
his entry; still believing that his patent included the. tract on. which 
all his improvements (except a part of his orchard) were, and. on which | 
he had constantly resided since 1866, and has resided ever since. 7 
In January, 1892, Parrish caused his homestead to be surveyed and 


‘the lines fixed; and then for the first ‘time it was ascertained that 
-. Hagler’s impro ouenents were not on his patented land, but on the west. 
-. -half of Parrish’s homestead; and Hagler initiated his contest. ce 
| After April 23; 1884, the tract in contest was withdrawn from entry a 
es in accordance with the act of Congress of that date granting lands to! 


the State of Alabama for university purposes (23 Stat., 12). On March . 
“6, 1889, it was restored and made subject to entry, upon cancellation of — 


‘ihe State’ s selection. During that period of nearly five years, Hagler ace 


made several fruitless efforts. to. make additional entry of said forty- 
‘acre tract, believing that part of his orchard was included therein. | 
The neh of March 2, 1889 (25 Stat., 854), authorized Hagler, who had* 


exhausted his homestead right in the year 1875, to enter other and _ - | 
additional land; and under the act of May 14, 1880 (21 Stat., 140), 


he had the right to file his homestead application for the for ty- acre tract 


ree in contest, within ninety days after March 6, 1889, or before the inita- a 


tion of an adverse entry. For more than two years and eight months 


- ‘before Parrish made his entry, Hagler failed and neglected to file his _ a : 
application. He has lost the right and privilege offered him by Con- ee 
gress, by his own “procrastination and ae His contest must oe 


~ be dismissed. —_ 
oe your office cLecision is affirmed, 


: PUBLIC SURVEY—CONTRACL—APPROPRIATION. sof 
OPINION. 


| Al contract liabilities for public surveys ure legitimately Awcaiis only out of the 
- appropriation, or: the unexpended portion thereof, made for the service of the - 


fiscal year during which the contract was signed by the: contracting parties, | he es 
unaffected by any extension of time for the completion of the work, or the date of — 


‘approval, so long as the obligation imposed constitutes a lawful claim against the | 
« < Eo etument, anc the work: is emp Ieee during the life of the appropriation. | 


: ; ‘Seeretar, y Smith: to re Seer etary of the Tr CasUry, Novotny 1894. 


“el have the honor to transmit Herowith a letter from the Comm missioner — 
of the General Land Office of date May 24, 1894, calling the attention — 


of this Department to certain rulings of the First Comptroller. of tlie 
me Treasury Department, therein related (as. evidenced by various office: | 


letters of said Comptroller herewith transmitted), respecting the - 
7 expenditure—ander v varying circumstances and conditions—of. anual | 
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Aproplintions, anid the. unexpended balances thereof, madi by | Con- 
gress to meet the requirements of the service of: public surveys.) 
The decisions of the Comptroller’s office of which the Commissioner 


fs complains and takes issue—properly formulated—are as follows: 
1. That where work is performed or completed under a surveying. 


contract, the liabilities accruing thereunder are properly payable from... 
_ the appropriation made for the use of the fiscal year during which the _ 

-work is actually done, instead of from that made for the service of. the: 

fiscal year during which such contract is awarded. 

2, That where a contract is signed and properly Stee 4 in all. 
respects by the United States Surveyor General, representing the gov: 
ernment, and a United States Deputy Surveyor, aide one fiscal year, . 
and the approval of such contract by the Commissioner of the General . 

Land Office is given in the fiscal year following g, that, in such case, 
_ liabilities thereunder are properly chargeable to 7 appr opriation » 
~ made for the fiscal year during which the approval was given, and not 
: from that of the former year. | 
8, That where work embraced in a contract has been. eine 
under an extension of time granted aiter the expiration of the period | 
stipulated therein for its execution, that such extension forms a new. 
contract, and thereby being a new contract, the expenses arising there- ._ 
- under must be. paid from the appropriation Taiadé for the fiscal year dur- : 
ing which. the extension was eranied, instead of that for year contract” 


as was awarded, 


The Commissioner in his said letter of May 24, 1894, referring toa and 
commenting upon the above stated rulings, says— | ? 


‘have the honor to state that the new and foreed construction of existing law | ; 
therein set forth will, if continued completely overthrow the usages and practices ° 


of this office with reference to public surveys, and award: of contracts therefor, - 


which have been in operation for many years past; in fact, since the sy stem of Peles 
' surveys. were first introduced. 

Prior to the incumbeucy of the office of First Comptroller by the late ineumbene” 
(A.C. Mathews), during the preceding administration; no. teclinical questions of the - 
character therein set forth were ever raised, and all of the accounts submitted by = 


this office were promptly adjusted without the continued friction wnien has since ee 


‘been the almost universal rule. 


Germain to and regulating the. expenditure of balances of all sania 
_ appropriations is a provision contained in section-5, of the act of July 12, 
1870 (16 Stat., 251). This section, which is embodied without migterial 
change in section 3690, Revised Statutes, is in words as. follows—. : 


“Ai balances of appropriations contained in the annual appropriation pills saa 
-Imade specifically for the service of any fiscal year, and remaining unexpended at the’ 
expiration. of such fiscal year shall only be applied to the payment of expenses: 
properly incurred during that year, or to the fulfillment.of contracts properly made : 
within that year, and such balances not needed for the said purposes shall be carried - 
- to the surplus fund. This section, however, shall not apply to epproprrabions known” 
aS. ‘permanent or indefinite appropriations. | 7 
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Cee by } provision contained in section 5, of the: di6t af ju une-20,; | 


1874 (18 Stat., 110), prescribed the length of time in which balances af oe : | 
- appropriations designated in section 5, of the act of J uly 12, 1870, could 


be used, thus creating a uniform and definite rule in relation theréto, ‘ 


: 4 whereby balances of appropriations. of the different classes—save those — | 


 excepted—after remaining upon the books of the Treasury Department 


- for two fiscal years were to be carried to the a find, and covered it 


. into the Treasury. : 


In the covering in process prescribed by provision of cad seb éf sone. a 
Hast 20, 1874, is included all annual appropriations (the class under consid- a 
eration), the balances of which could be used during the length of. time 


Tamed in the act mentioned for the payment of obligations | incurred 


under contract: stipulations, where such contract was made during the ne 


fiscal year for the use of which the appropriation was intended. 
Comptroller Lawrence, in the James case (1 Lawrence, 2nd Ea, Dp 


: 381), in passing upon the use of that class of appr ep atone laid coe a re 


7 the: following rule— 


“When, in. an annual appropriation act, money is gunna for ‘official, quasi =a 


official, or personal services, if can as a general rule be paid therefor only when ren- 


dered within the year. (Wood’s Case Ante 1.) » Under the appropriations in such ._ 


acts: making compensation for the performance of work under contracts, the money 


; appropriated can generally be paid for work done during the year; or, to the fulfll- 
ment of contracts. proper ly made during the year, and to be completed within two 
~ years thereafter. _ : : | 


The distinction dy awn seeupecting the use of annual appropriations for 


| cor payment of services of a personal or official nature (the char acter of those — : 
2 LOE which payment was claimed in the Wood’s case), or, on the other — 
hand, for work done under contract, is very clear; a different rule obtain- 


- ing respecting the use of those appropriations, or their balances, for the. 
payment of liabilities incident to such services and those-accruing under: | 


contract. By the word contract used in this connection, and in contem- 
plation of law—is meant a written coutract.. The reason and usefulness 


as _ of such a rule is too obvious to-require any explanation for the informa- he 


‘tion of those who are familiar with the doctrine applicable to the expend. at 


> jture of appropriations of the various classes for the enjers and PES | 


“a — designated by Congress. 


In giving expression to his view (Synop. Opin., Treas’ y eae: | 
p: 143), respecting the use of the class of appropriations known as annual 


3 for the payment. of accrued claims presented. for payment within the. tz 
time contemplated by provision of section 5 of the act of. J une 20, 1874, —— 


| Secretary Sherman, on April 20, 1877, held that— 


This section was adopted, after the fullest consideration by re expressly to 


| “out off the. payment of accrued claims, by covering into the Treasury, after. two. a 


| years, the balances. of the appropriations from which they might have. been paid.. 
: The plain purposes of this act was. to confine the officers.of the government. to the 
allowance and payment of liabilities within three. fiscal years. During that i period 


— -_ the dea ea Was available, and not afterwards. 
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» Attorney General Onsting 7 ue ay D. 3), on the 9th of October; 1854, 
~ in giving his opinion upon the unexpendéd b balances of sppropriations, 
held— | | 


that, as a ‘general rule, “wher e a sentence ‘OT other claim of the government: is @ 
continuous one, and still current, then the balance of appropriations made for one 
year for such service laps over in the: following year, and is continuously applicable _ 
to the same object. No room for controversy on the point can exist unless: by the. — 
_ lapse of time the balance. be alleg ed to ‘belong to the surplus fund in the Treasury. . 


| - Attorney. General Akerman, on July 27, 1887 (13. Op., Pp. 289), in con- _ 
struing sections 5, 6 and 7.of the ar of July 12, a ave Eelenanee: 
to the following— | | 


Tam of the opiniou that balances of appropr iations made for the fiscal year 1869-7 
of any description, even if contained in annual appropriation bills, and ia 
specifically for that fiscal year, may be applied to the service of the year 1870-71, so — 
far as, first, to pay in the current. year expenses. properly incurred in the former 
year, even if the contr acts be not performed until within the latter or current year. 
‘This is plainly allowed (by express exception to Deo aeons) in the very. terms of 
section Dd. ; 


The above opinion was rendered j in acase jayolsias ine question Ors 3. 
.  -payment from the balance ofan annual appropriation made specifically | 
_.. for the service of a former fiscal year where work under contract was 


not completed until during a fiscal year subsequent to that for the | 
service of which the appropriation. was male. A 4 
Passing upon a similar. question Attorney- General WwW illiams on uly 
13, 1872 (14 Op., p. 58), held— | “3 ae? 2 
that under the fifth section of the act of July 12, “1870 (16 Stats, = 251), it (am 
annual appropriation made specifically for the seuy ice: of a (designated fiscal year) 


can only be applied to the payment.of expenses properly incurred during that year, 
or to. the fulfillment of contracts properly made within that year, 


Ina matter involving the use of balances of - general appropriations 
for a specific service under a continuous contract, Attorney-General — 
Garland, in his opinion (18 Op., p. 569), quotes: with approval the — 
extracts above made from the opinions of Attorneys-Genéral Cushing 
and Akerman, as containing a proper construction of the law upon the 
subject. In concluding that opinion he asserts that balances of such. 
appropriations can be used: for the period stated in those opinions ‘in | 


the discharge of the obligations imposed by a lawful: continuous con- 


tract.” He, however, does not say that they cannot be used for. the — 

same length of time for the liquidation of ceeeen eee under a contract | 

- which is not continuous. - 

In this connection it might bé well to ‘refer to ‘the ruling: of 

.' ‘Comptroller. Lawrence upon this: particular branch of the ques tion (11 7 
| Lawrence, 2nd Ed., p. 248), holding that—_ 

There is a class of appropriations denominated annual, which are of a continuing, 


nature; or rather, where the supplies or ‘services appropriated for, have a future 
continuin g value aud purpose, anda contract is made in. the fiscal year for whichthe — 


—BT6 - ‘DECISIONS RELATING TO THE PUBLIC: LANDS.” 


| appropriation is: end; the. contract: may be. extended even after. that year, and the ee 

supplies. or services furnished-or rendered in pursuance thereof.may be paid; for at.- 

, any time within the two years limited by the act of June 20, 13874 a Siat., 1D) ve 
‘7 aiter such fiscal year. 


A service which extends cough many years, on an indefinite : 


limit as to. the time respecting its. completion, must be regarded aS a. 


continuots one. Of such a nature, undoubtedly, is the service embrac- 


ing the system of public surveys, for as early as September 4, 1841 (5 © 
i- Stat., Sec. 6, p. 454), it was provided that not less than $150,000should | 
"be appropriated annually (with proviso in Sec. 5, idem), that said-act = 
should continue and be in force until otherwise provided by law for. | 
defraying the expenses incident to that service.. The very terms of | a 


that act show that the provision was intended for a service which was 
—considered—and necessarily was—of a lengthy one indefinite duration, _ 
and consequently continuous. | _ - 
«The expense of that. service since that time to the presént has been 
paid for out of annual appropriations, varying in amount from. year to. 


year, as the requirements. of the service seemed to demand, and any 
contract made for the completion of any part. of. that service, cannoh 


. be regarded otherwise than a continuous one until the execution oe the. 
work therein stipulated for is fully completed. — 
The term continuons—used in connection with a service ora -eon- = * 
“ tract—is too comprehensive and indefinite to determine the precise | 
length of time during which available balances of appropriations may 
be used therefor. Attorneys-General Akerman and Williams and Sec- _ 
retary Sherman who rendered their opinions subsequent to the passage 
_ of the act of July 12, 1870, made no. such distinction. The opinion of 
- Attorney-General Cushing was rendered prior to the passage of that 
act. Attorney-General Garland incorporated into his opinion the 
general rule laid down by both Cushing and Akerman. Contracts made — 
for the public surveys can be brought within either rule. - 
After the passage of ‘the acts of July 12, 1870, and J une 20, 1874, it 
was no longer necessary to have. referenns to any. ceo ania. 
which a service or a contract might or might not have in determining _ 
7 the period during which an appropriation, or any part thereot, could 7 


| 3 be used for the payment of liabilities thereunder. 


- Under the provisions of those acts, so loug asa contract was awarded 
during the fiscal year for the service of which the appropriation was — 
made, Congressional declaration is clear in this,—that balances of such 


OF ks appropriations endure to the payment of liabilities thereunder, cunaf- . 


fected by work under contract bein 1g completed. subsequent to the fiscal - 
year for which the appropriation was intended and the contract exe-_ 
cuted, provided the work be completed during the life of the appro- | 


 priation. _ 


- Referring to the ruling rade by Comptroller Mathews in. his letters. 
to the Commissioner of the General Land Office of March 7, and April) 
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: 30, 1892, adjasting the wecoune of. Frank 8. Peck (holding, inter alia, . 


. . that payment should be made from the appropriation made for the uses. es 
of the fiscal year during which the work was actually completed), the, ee 


present Comptroller in his letter of May 8, 1894, states that— — 


The rule seems to have been well laid down by Secretary Lamar, in the Baker case. (a 

. Land. Dec., 451). The principles in that case, in my opinion, conform to the law as... 
- contained in section 3690, R.8., a8 construed by the perneye ee in 13 Opin.. 1 

A. G, 289, and 18. Opin., a G., 569. 3 ) 


. Rulings contained in opinions of ai tomnere Gene al referred to above ae 


~ do. not sustain the position of, the Comptroller, nor do they interpret... -_ 


provision of section 3699, Revised. Statutes as it ¢ appears to be Se x 
stood: by him. | 
The ruling aedenily pafeeeed: to 11: the Baker | case Is agitainea 1D . 
the italicized words (not so emphasized in the or iginal) of the extract 
from said decision quoted below, to wit: 7 a: = Es 
The failure to complete the work within the time specified i in 2 the contract does not author- =. 

_ ize you to approve and certify the account for the. amount properly due thereon. 

Such failure does not impair its validity, except that pa neue can not be clues from. 
the appropriations for surveys for that 4 year, 7 Ps 
The rale thus laid down above is identical with the decision of the 
Compiroller on the same point.. Such a ruling can not be accepted as 
‘correct In the light of the authorities. hereinbefore cited. It is clearly 
_in contravention to a long line of decisions—unbroken by a single - : 
adverse ruling in accord with the spirit and letter of the law. — 
The questiou as to what appropriation payment should be made from, . 

' for services actually completed after the expiration. of the fiscal year 
in which said contracts were rade, was not involved in the Baker 
case; hence any expression upon this question in the decision of Sec: 
retary Lamar was mere dictum. The sole question involved in that. 
case was as to the rate of payment that should be allowed for work 
completed. after the fiscal year in which the contract was made, and 
after the expiration of the time limited by the contract, and ore pea | 
‘time had not been extended by the Commissioner. | . 
In a decision rendered by this Department, reported i in 18. L. D., 195, 


the Baker case was referred to and considered; and it was held that. | | 
the balance of any apportionment of an anal appropriation made | 


specifically for the services of a fiscal year for the survey of the public. 
lands can be used in paying the expenses of a survey completed during | 
-@ subsequent year, provided such payment be for the discharge of. 
liabilities incurred in the fulfillment of a contract, properly made, dur- 
ing the fiscal year for which such appropriation was made, even if the — 
work under the contract be completed after the expiration o of the period oa 
specified therein. | a 
More copious - extracts from the opinions of the dommes: coer | 
have been made and commented upon than might be deemed necessary _ 
for a proper understanding of the question under consideration, but 
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the Comptroller réfeis to and reélfes upon some: of these. same opinions 


a | eae to sustain. the position taken by him, and the quoted extracts. are 7 
oo ~ employed. for the purpose of showing that they are. not in Harmony. | 
- with; but adverse to his office rulings. - : 


.. IT do not think the Comptr oller is err by legislative: ie ne. : 
by the usage of his office’ prior. to: the incumbency thereof by A. Ope 


7 Mathews, in. his. contention that—where a contract. 18. signed and in all . 


other respects completed (save the approval of the. Commissioner) dur- 
ing one fiscal year, and the same is not, approved by said Comuissioner | 
until within «a subsequent. fiscal y ear, that, under. such. ‘condition, pay- 
ment of liabilities thereunder ¢an otily be made from the appr opriation 
intended for the service of the fiscal year during Ww hich: such approval 
was given, instead of the former year; and also in. his. ruling that,— 
whiere work is completed under an extension of the time named. iD a 


aes contr act for its performance—when- such extension is made after the - 
expiration of the period so. stipulated for its completion—that, in. such 
. event, the extension forms a new contract, with liabilities arising there-_ 


under payable from. the appropriation for the fiscal year during which | # 


a said- extension was allowed, and not from that: madé: for the ed dur- 7 | 

oe ing which the contract: was awarded by the surveyor- general. - 
— There i is no authority in law for the rules Jatd. down above, and the ae ds 
= observance: of a.uniform practice, directly’ opposed thereto, existed. SO. yey 


2 a _ long in the Treasury Department and the General Land Office prior to _ : 


-. the decisions complained of by the Commissioner, that the ager 7 
es as ripened into a well recognized usage. | | 


The authority for the Comptroller’s statement, that a. eonerics is ‘pot. ; 


og completed contract, until approved by the. Comiissiouer, is to ‘be. - — 
found in section 2398, Revised Statutes. Though. these contracts are 
-.- awarded in euedicnee to instructions from: the Commissioner, stil the — 


 * work designated therein cannot be commenced or completed andet the 
 same—so as to cr eate a valid claim against the gover nment—without a ee 
his approval. There are several good reasons for the law and the rule’ 


established thereunder, which are not necessary to be given here. For 
many years. it has. heen the uniform practice of the General Land Office 
not to affix any date to. tlie approval of a coutract, and when, as a 
mere formality, a date was attached thereto, said. ‘approval, not ithe 
standing, related. back (as formerly) to the date the agreement was 
signed by the contracting parties, which said date has. ey ays been 
considered as the true and lawful date of the contract. | 

| Regardiug an extension. of the time specified ill- a Contant for its” 
5 full and proper ‘execution—whether made prior to or after the expira- 7 
tion of the period limited. therefor—it may be safely stated that any — 


-. such extension does not constitute a new contract when. time is not | 
.. considered of the essence of the agreement; and it is only where the 
.. parties. intended to. make time an essential element: of the agreement 
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3 that it will be deemed’ of the essence: » of the coirtract. (Ae and EB. Be 


-Encyp. of Law, p. 915, note; Par. 3.) 


Though it be the eastom’ to specify:the time: abhi which the work. a 


- under surveying contracts should: be. completed, the rule is, however, _ - 


respecting’ contracts generally, « that: the: ‘agreement. of the parties 
_ themselves. upon acéertain time . . =-.«. is not: conclusive evi- 


dence that it belonged to the essence oft the contract. y _ APergons, on 


Contracts, 2 2 Vol., 2nd Ed., p. 542.) 
As stated by the Commissioner (in his letter herewith) i in the. adjust 


tent of surveying accounts by his office, and settlement of the same 


by office of the Comptroller, during the long period . prior to the -pre- 


ceding administration, no particular reference was had to the time of - as 


- completing the work wader contract. for the purpose of determining a 


from: what appropriation the liabilities incident thereto. were » legiti- i caes 
mately payable. | . i! : is : : 
Nor has a failure to perform ¢ the: wotlk eo erere in these canines. 

' within the time specified, been held to invalidate the same, or in a way 


to affect the right of the contracting deputy to compensation, so long: oe 
as the right to-such compensation constituted a lawful claim against. — oe 


the government in other respects. Thus it appears that time has. not — 

been (in the practice of the departments) considered of the essence of 
~ these contracts, and that the extension of the same for their comple: — 
tion, under conditions stated, cannot—in the absence of any change in 


the. essential conditions therein—be deemed as constituting a new hs 


contract, with a different source of peyaent from that as in the 
SoutrACk: or intended by law. Lot 
Tn. directing the award of a contr act the Commissioner must neces- - 
sarily observe restrictive ‘provision of sectiow 367 ios Revised Statutes, 
7 m the following words—. 7 a a: eae 


N 0 department of the Sogeinent Shei Sada in any one fiseal ear any sum in 


 exeess of: appropriation by Congress for that fiscal year, 


‘The award of a: contract by any department of the government ae 


whereby such a charge is made against any appr opriation as to neces- 


sitate the disbursement, - at a future time, of a. portion thereof, is. 


considered within the intent. of provision: of the above section an 
expenditure of the appropriation to that extent; and if there should 
be any doubt of the correctness of: the proposition that the. liabilities 
under such contract. were not intended to be paid out of an appropria- 
— tion made subsequent. to the fiscal year durin 1g which the contract was 
awarded (so long as the claim be. presented durin g the life of the appro-_ 

: _priation) @ COIY ect solution of that question should be found in the plain * 
- intendment of the unequivocal language of section 3732, Revised Stat- . 
utes. , as follows— a . PS eee ‘ 
No pas or purchase. on pehalf ot tire United States shall be deae Giles ihe : 


' game is.author ized by law, or is under an appropriation adequate. to, ibs fulfillment, | 
SEeeRi in the War and Navy Deparaments: _ | : : 
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The: mandatory’: pr ovisions of the above quoted sections disprove. the — 


- correctness of the Comprollers ralings apo all the questions i in con- 


7 trovensy, 


| It. frequently ot occurs ‘that wore under sur veying seontniees is not com- 
: pleted until within the second or third fiscal year. after they are awarded, 


e approved or extended, and the Comptroller’s ruling that the appropria- — | 


tion from which. liabilities: are properly payable, in certain stated 

| instancés, i 18 determined. by the date of such approval or extension—and _ 

in.all.cases by the time the work is actually completed—is directly | 

opposed to the teas and letter of peoyiions, ee in said sections 

3678 and 3782, | : : 
Under. manifest intent ai ea deotient of those. seotions. ine Com- 

| missioner cannot award a contract with expenses incurred thereby 

| payable from an appropriation made during a subsequent fiscal year, 


ae the amount of which was necessarily unknown to him at the time of : 


making the contract. - 
‘The only correct rule, aus Hecenmbetere sed ‘is = that in every case ; 


oe all contract liabilities are legitimately payable oale out of the appro- 


_- priation (or the unexpended portion thereof) made for the service of : 
the fiscal year during which the contract was signed by the contracting — 
parties, unaffected by any extension of time for the completion of the — 


work, 'or the date-of approval, so long as the obligation imposed con-- - 


stitutes a lawful claim against the government, and the work: is com- — 


an pleted during the life of the appr opriation. 


“Such a rule is not only sanctioned aud supported by law, ‘but is sus- - | 


: - tained by long usage, Such usage being recognized as. ‘a Ikind. of exec. 
cutive common law.” (United States ». McDaniel,.7 Peters, p. 380.) 


~ Where work under this. class. of. contr acts has been completed after - | 


- the balance remaining of the appropriation, from which the expense : 


thereof was originally made payable, has been carried by operation of | 


- : law to the surplus: fund and covered into the ‘Treasury, in. such case.) 
sald expense must be paid from a specific amount. appropriated by a 


yearly or other deficiency bill for such. object, as held in letter of 
instructions of this Department, of date February 19,1894 (18 L. D., 196), 
I have the honor to request that should you. not coneur in my view 
of the law as herein expressed, you will consent that the questions 
herein submitted may: De uid to the Attorney- General for his 
puter: thereon. ag Ee i ou oe oS 2a 
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. TIMBER, LANDS—ACT OF MARCH Rs 1889. 


aS AMES L. VAUGHN, 


The limitation of the ieee to purchase duder the emis inna act to + anoftered ne 
_ lands is not pomnowed « or modified pee the provisions of section i act of March 4, : 
| 1889. - 
‘The provisions of the act of ans 3, 1878, include lands fats at the date of the pas- 
—. sage of said act had not been. offered at puple auction at the price then fixed: rby . 
law. | 
Lands falling wishin the indemnity limits of a patron. grant; are not by such fact 
increased i in price. : oo 


Seeretary Smith to the ee of he General Latid offs November | 
HEE. Fo, % .. BUGS Se (J. L. MeO.) 


Your office, by decision dated March 28, 1893, held. { for. cancellation 
the timber-land entry of James L. Vaughn for the NE. 4 of See. 2, T. 9 


| N., B.10 W., Vancouver. land district, Washington; on ine ground that 


- the above described land was “offered "the same ee been ueoke 7 


at public sale on August 3, 1863. : : 
. Vaughn has filed an a eal: alleging Hints your office was in error— a 


~ (1) In holding, that said land was not subject to timber- Jand cats at me date 
when Vang hn entered it. . oe 


This allegation. is not sufficiently specific to warrant con sideration. ah 


(2). In not holding that, by reason of the pr ovisions of the act of March 2 2, 1889, - 
repealing alllaws providing for private cash entry, the distinction between “ ‘olfered ” aa 
and “unoftered” land had ‘coased to exist at the date of his entry. 


The Department has held that the limitation: of the right to ae . - 


under the timber land act, to “ unotfered” lands, is not removed or mod- 
ified by the provision of section 1 of the act of March 2 9, 1889 (25 Stat., 
854). see. Instructions of | February 21, 1893 ee L. D, ae case’ of - 
Norman L. Crockett (ib., 335). 2 ; Fat 


(3) In not holding that the status of the land at the tate of entry should egutent ear 


The timber and stone act of June 8, 1878 (20 Stat. , 89), includes lands — 
that, at the date of the passage of said act. (not. at the date of entry) 
had not been offered.at public auction. at the price then fixed by law. 


_ . (Ward 2. Montgomery, 17. L. D. , 332.) 


(4) In overlooking the fact that this land is within the indemnity limits of the 
grant to the Northern Pacific Railr oad ey and in not ie into > account ue 
eftect. of said fact. | : 


The fact that the land is. § within the indemnity. limits of the te | 


Pacific road has-under the circumstances no effect whatever, there hay-. 
__ ing been no inerease in price because of that fact. Its Senaihion not | 
having been changed since pis RSENS: Ore Aug ust 3, pee) it is ae - 


et ‘offered land.” 

Being One jand, it is “not. subject to entry under the. ‘timber 
‘land Jaw. 7 7 
The decision of ‘your office is affirmed. 
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_ ‘DESERT ‘LAND CONTEST—COSTS-RECL AMATION. 
| SMITH V. KING. 


A preteneod cia ae entry may ‘be: secur ea through a 1 sneceseful: coniteat air ected signin | 7 | 
a desert land entry, but the contestant in such CASE * must pay the costs of the. ee 
> contest. | Ss e y 


2 7 During the: pendency - a pdbpateaeatal order eee a desert intial entry ‘the 


claimant is not required to proceed with the work of reclamation. 


_ Secretary Smith to the Commissioner of. the General Land Orie, Ni ovember : 


oe Ty Hy 5s 80, 1898 GO: BR). : 


oe as Gp: April % 1871, William King ‘made desert, land entry No. 91 for re 
-_ oe 20, Tp. 30 S., R. 29 E., Visalia, California. ne nar 
~ On June 23, 1391, BLM. Smith filed his affidavit of contest: pena : 


7 the entry, alleging non-com pliance with the lawin the matter of reclama- | 


: tion, and that the land was not as a matter of fact desert in character, 
bat would produce native grasses. sufficient in quantity, if unfed by: 
- erazing animals, to make an. Or dinary crop. of hay in usual seasons; that — 
it would at all times pr oduce barley or other agricultural crops without 
irrigation in amount to make the cultivation. reasonably. remunerative.. 
‘This contest was dismissed March. 8, 1892, for want of prosecution, 
and on October Oy 1892 2, ‘your office set aside that action and ee | 
the case for trial. | aa a ce ee 
The case finally ¢ came on for hearing ae 28, 1393, i contest: . 
ant introduced his first witness; ; after he had finished. his examination. 
in chief, and was being CTOSs- -examined. by claimaut’s attorney, con- 
testait announced that he would not. pay the cost of. the cross-examina. 
tion; the taking of further testimony was then ‘suspended, and when 
: écites anh still persisted in his refusal to deposit the pecessaty: fees for 
reducing the testimony. to writing, the case was dismissed. a) | 
On appeal, your office by decision dated March 29, 1893, sustained 
: the local officers in their ruling that contestant shonld pay the cost of 


| both the direet and cross- examination. of the witnesses, it appearing Oe 


ae: your office, however, that contestant is pr ‘osecuting his contest n good: 
. faith, the case was again remanded. for a hearing. | . 
From that action. contestant has appealed to this Departnené 


#5 “The question as to whether a hearing should. be granted is a matter : - 
a ane in the sound discretion of the Commissioner, aud an appeal | 


will not lie from your. office decision ordering. a hearing. _ Reeves De | 
; Eiblen, 8. is Ds, 4445 ‘Practice Rule 81... | 


The 2d section of the act of May 14, 1880, Ol Statutes, 140, provides 


os that i in all cases where any person has contested, ‘paid the land office — | 


fees, and procured the cancellation of any pre- -emption, homestead or 
- timber- culture entry, he shall be notified and. allowed thir ty days from . 


2 date of such uotice to enter the lands. 


Tt was 8 held ; in the case of Fraser x. Ring ggold B L. Ds 1 ‘that desert | | 
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7 land antics are incladed within the act of May 14, 1880 (supra), and as 


such held subject to the rules of practice in the matter of heari Ings and a 


contests as in pre. -emption claims. 


Rule 54 of Practice requires parties. danesstine pre- oeeuton home- = : 
_ stead or timber-culture entries, and claiming preference rights of entry — 


under the act of 1880, supra, to pay the costs of contest, and the Depart- 


ment has uniformly Hele that a successful contestant of a desert: land. Si 


entry is entitled to a preference. right.. Welch v. ea eae D., 186; 7 
‘Jefferson v. Winter, 5 L. D., 694. | | 
- Rule 54 of Practice i 18, fees. directly applicable to this case, and 
- contestant, if he secures the right of entry by. virtue of his contest, i. 
must pay the cost. | : | | _— 
While this is the rule, the local officers should not permit a course of i, 
examination which is irrelevant, resulting in unnecessary expense to- 
‘the contestant; if, however, the claimant should persist in such con-- 


ba duct, the examination may, in the discretion of. the local officers, pro- me 


ceed. at the sole cost of the claimant, and this ges should. be suerly: - 


followed. | a 
It appears that this entry is among ‘those which were ‘suspended: on 


September 12, 1877, and.a question arose whether during the suspen- a 
sion the claimant was required to reclaim. the land. Your office — . 


“properly held that he was not. United States v. Haggin, 12.L. D., 3; ie 
Sharp 2. ‘Harvey, 16 L. D., 166; Adams v. Farrington, 15 L. D., 234, a 

~The decision: appgaice from is ‘affirmed, and the. case will be remanded fs 

for hearing. - = . | = 


“FOREST RESERVATION— EXECUTIVE VW ITHDRAWAL, 


J ONATHAN Caw, 


_. An-order of the President: saiicewine lands for the purposes of a forest reserva-~ 


- tion is effective upon lands formerly embraced within the Ute reservation but - 
restored to the public domain by act of Congress June 15, 1880. | 


Seeretary Smith to the Commissioner of the Gener al Land Office, November 
(3.1. A) a 80, 1894.0 _ (G. OC Ry. 


Jonathan Gant has appealed from your office decision. of May 259 
| 1893, affirming the action of the register aud receiver in rejecting his. 
| application to make desert land entry for the W. 4 and NE.i SE. 4, © 

‘Sec. 22; the NW. 4SW.4, the S. 4 NW.4; the NE.4 NW 4 and the! 
NW. 4 NE. 4, Sec. 23, ser 18. R. 93 W., Glenwood Springs, Colorado. 7 

His. application was eee becau se the tracts applied. for, together 3 
with other tracts, are included in the Battlement Mesa forest reserve, 


created by the President’s proclamation of December 24, 1892, said 


lands not being excepted from the force and effect of said proclama- 


tion prior to the date thereof by being “‘ embraced in any valid entry or 


covered by any lawful fling duly made in the proper United. States : 
Tend Office.” | e4 7y 


om 384. 7 "DECISIONS ‘RELATING TO THE PUBLIC LANDS. 


Ttis insisted that the forest, reserve is &@ part of the Ute Indian res 
-ervation, | | 


: set apart by act of Congress for the heneet of said Indians, and that the same andee 
. -the provisions of said act would have to be:sold, and the proceeds of said sale used. 


for the benefit of said Indians ..... and any act of the President attempting to _ 
withdraw said territory so embraced in said Ute Indian reservation, or any. part - 
thereof, from said ae amd ep ore as prov ided in ears act of Congress, is illegal 
and void. , 


of OL examination I find that said forest reserve was in fact a part of " 
the Ute Indian reservation. By act of Congress approved June 15, 


“as 1880 (21 Stat., 199), an agreement submitted by the confederated bands. 


of Ute Indians in Colorado for the sale of said reservation to the | 
United States was accepted, and thereafter the lands were held and — 
deemed to be public lands of the United States, and “ “subject to cash 
_.entry only in accordance with existing law.” 7 
While the proceeds from the sale of said lands were to Be paid tothe - 
| Indians after the government had been reimbursed for certain moneys 4 
paid in behalf of them under the terms of said agreement (supra), still 
-the lands are public lands of the United States, and any question as” 


a -to the rights of the Indians incident to creating the forest reserve, 
-and the consequent postponement of the sale oe the lands, does not a 


--concern the appellant. 2 
_ ..Itis a sufficient answer to ‘sine contention that the cana he 
of applied to enter were withdrawn from disposal by Drone authority at 
date of his application. . 7 | 
’ The decision appa’ from is ace efore affirmed. 


; (OKLAHOMA LOWNSITE—COMMUTED HOMESTEAD—CONTEST. 


PARKER ET AL. v LYNCH. 


A contest ag maine a homestead entry, commuted for townsite. purposes, will not be | 


allowed after the issuance of final certificate, except: upon a clear showing of — 


facts that necessarily call for action on the part of the government. 


— Seeretary Smith to the Commissioner of the General Land: Opies N ene 
st OG. LH.) - | 80, 1894. —— » (0. W. P.) 


August 11, 1894, your office forwarded to this Beparaniens the ‘papers | 
— in the. solar ‘of John W. Parker to contest the homestead entry — 
_ -of James W, Lynch for the SW. 4 of section 27, T. 26 Ny] R.2 E., Perry : 

land district, Oklahoma Territory. | = 
It appears from the record that Lynch’s final proof Was accepted ‘by 


| the Department on July 19, 1894, and your office was directed to issue 


‘to said Lynch a patent for the land Suen in the townsite of Lynch- 
ville. | 
On August 10, 1994, the attorneys for J. W. Parker filea in your . 


| office a petition, addressed to this Department, making charges against. 


| ‘the homestead, entry of ‘said Lynch, with affidavit of oe Parker 
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attached , accompanied with an ‘affidavit of George Worth, and a peti- 


—. tion, purporting to be signed by several parties, but without verifica- 


tion. — 
On the 24th of September, 1894, a S. Walton fled a protest against 


~ said entry, on which he asked for a hearing, 


The instructions to the registers and recetvers, sonbeincd in clauses 


six and seven of the circular of July 18, 1890, 1 L. D. , 68), regulating 
contests of cash entries for townsite purposes, were eae to pre- — 
vent the harassment of claimants, and the extortion of money from 
them under a compromise, and should. be eet enforced, except. 
under extraordinary circumstances. 
| What cir cumstances are there in this case which otild justify’ a 
‘departure from the rules laid down in the circular referred to? -And | 
why should these parties be allowed at this time to contest a claim 
which has passed to final certificate? ? : 
 Parker’s petition to be allowed to contest fae entry, i is verified by 
his affidavit, but is without. corroborating witnesses. An affidavit of a 
~George Worth is attached to a.copy of the protest, in which he swears 
that he has read the statement made in the enclosed copy of the the affidavit of 
_ John W. Parker, forwarded to the Hon. Secretary of the Interior, and is acquainted 
with the contents thereof, and he knows the statements made therein, concerning 
_ the homestead application and alleged disqualification of J. W. Lynch, who entered 
ms south-west quarter of section 27, T. 26.N., R. 2 E., are true. | , 
_ Parker's affidavit is “upon information and belief,” and Worth’s cor- 
roborating affidavit is of the most general character. He does not state | 
@ single fact within. his knowledge, which would support any of the 
charges. | 
Had it, however, been filed with the sovistes and. receiver, with the 
protest, it would have been considered sufficient to warrant a hearing. 
But conceding that the affidavit of contest is now sufficient, ITseeno .. 
good reason for allowing so irr eeular a contest. - 
Still less reason is there for allowing Walton’s application to vontest : 
Lynch’s entry. The record shows that only on June 30, 1894, he filed 


with the register and receiver at Perry, a dismissal of his protest against 
the final proof of Lynch, and a relinquishment of all claim to the land 


in question, duly acknowledged on June 28, 1894, before G. B. Barnes; 
notary public for K. county, Oklahoma Terr itory. , 7 
For these reasons, the petitions of aes and Walton are denied 


and dismissed. 
1801—voL 1925 
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; ere a fee mere MENT.» | 
PENSACOLA AND. LOUISVILLE R. R. Co. 


A statutor *y prant of a railroad right of way is a or -ant of an easement, and the lands: s 





over which the right of way is located may be disposed of by patent to OMe ss a 


‘subject to whatever right the. company mnay have in the same. 


Scoretary Smith to the Commissioner of the General Land Office, Ni ovember 
LH) -. 30, 1894. | (G. B. G.) 


By letter of J aly 26, 1893, your office submitted to the Department, 
for consideration and. meters: a question as. to the proper. action 
- to be taken by your office in the matter of the right of way granted to- 
the Pensacola and Louisville Railroad Company over pune oe by - 
the act of June 8, 1872. | 


On October 17, 1893 (17 L. D., 430), ‘the Depavtment, by letter of 6 
~ . that date,-held that: — ian, te eG | 


‘The lands in question are shown to have re for ren of the ile 


company by statutory mandate. This being so, such’ reservations can be revoked 
only by judicial proceeding, or legislative enactment. . . >, In my opinion, | 
. relief in the premises can ii best obtaiued through judicial proceedings (and directed — 
your office) to forward to this Department, the record i in-an actual case, to the end 
that.a letter may be prepared, requesting the Attorney-General to institute suit to i 
| revoke and set aside the: reservation | made, as” aforesaid, under the act of June 8, | 
me supra. . Re 


| In accordance with aiid divection: your. Rte: has transmitted ene | 
- papers in the matter of homestead entry No. 19725, final certificate No. | 
11464, in the name of Isham Jordan, covering the EH. $ of the SE. 4, 


the NW. dof the SE. 4 and the NE. 4 of the SW. 4 of Sec. 14, T. 2 N., _ 
ape © R. q BE. , Montgomery iad district, Alabama, ehioh: entry is in conflict - 
as to the NW. tof the SE. 4 z, with the selection of lands for station pur- 


poses by the Pensacola and Louisville Railroad Company, under said : 
act of June 8, 1872, a a i | , | 

The act of J une 8, 1872 aed Stat., 340}, so fa as rmatarial to the aaa. 
is as follows: ae ae | Sage 


. That the right of way ficsagi the public lands be, and the same is hereby, granted 

to the Pensacola and Louisville Railroad Company of Alabama, for the construction 
of a railroad. And the right is hereby granted to said corporation to take from the ~ 
public lauds adjacent to the line of said road, material for the construction of said 
‘road. Said way is granted to said vompany to the extent of one hundred feet.on 
each side of said road, where it may pass through the public lands; also the neces- 
sary lands for stations, buildings, depots, workshops, machine-shops, side-tracks, | 
switches, turn-tables, aud water-stations, noc to exceed forty acres in any place. 


The acceptance of the provisions of this act by the said Company, and a map of the © . 
location of the road, aud the lands to be reserved for buildings and uses of said | 


road, shall-be filed with the Secretary of the J nterior, within one year from the pas- — 


| sage of this act; and me road shall be finished within five years ir om the ‘passage OL “a . 


this act, 
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The id oi rule of the supreme conse has oor that, ¢ such an act 

_ was a grant in presenti of lands to be. thereafter identified.” . Railway 
. Company v. Alling (99 U.S., 463); Noble v. Union: River Log gging Rail- 

_ road Compahy (147 U. 8., 165-176). “hae oo 
‘It appears that said railroad company accepted ‘ne provisions: -of said 
act, and filed a map of the. location of the road, and tlie lands to be © 


ee reserved for buildings and uses of said road, as provided therein, which 


was approved by the Secretary of the Interior. This action of my pred-_ 
ecessor is binding on me. ‘ One officer of the land office is not com- 


- petent to cancel or annul the act of his predecessor. That is a judicial 


act, and requires the judgment of a court.” Moorev. Robbins (96 U.S., 
_ 880); Noble v. Union Ruy er Logging Railroad Company (ef U. S., 
165~167). | 

It appears’ further that said road was never built, but fete is no 
penalty attached to the erenue g act, for ee to perform. its con- 
ditions. => 

- On further consideration of the case, however. I am of opinion that | 
the Department 1s not, by reason of said gr ant, embarrassed i in patent- | 
ing these lands to sottlers under the public lad laws. 

. By the common law, where a public road is established over lands, the 
use of the road is in the public, but the fee in the soil remains in the 

original owner. , 

The rule is laid down by Washburn, substantially, that the character _ 
of the estate conveyed, must depend largely on the use and nature of the 
thing granted. ‘Tf it be used only occasionally, like a way, the grant 
creates only an incorporeal hereditament, an easement, and not the: 
land. ” Washburn on Easements, page 40. | : 

Referring to a railway, a right of way is a mere aasemeuts in the lands of others, 
_ obtained by lawful condemnation to the public use, or by Pe eee Anderson’ S Law . 

_ Dictionary, page 1108, Title “Way.” (Cases cited). 

In regard to railways in particular, it has been repe: atedly decided i in the different 
Sates, that they take only an easemeut in the land condemned for their use. Red- 
| pele on Railways, pages 267-268. (Cases cited). 3 

If this be true of lands condemned for their use, it iotloges: ab fortior’ 
that a grant of lands, in effect a donation for their use, would fall within 

the same rule, In condemnation proceedings, the vomnpany would be | 


forced to pay the full value of the land, and to say that under such cir- my 


cumstances they take less than under a donation by grant, would be to 
say that they take less by purchase than by voluntary conveyance. 
Again-it may be stated as a general proposition, that if an easement 
is granted for a particular purpose,. when that purpose ceases to exist, ; 
- there is an-end of the easement. | es | 
_- The general doctrine is stated to be that 
Where a: right; title or interest is destroyed, or eee away byt the act of acer 


operation of law, or the act of the party, it is called an extinguishment, and an ease- 
ment is one of the rights which may be extinguished or destroyed. 


See Washburn on Easements, pages 654, 655, 656, 
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The language of ‘the: act of ci une 8, 1872, is is: ‘that the right of. way 
: sisongt the public lands’be, and the same is hereby, granted,” ete. It — 


is not the fee but the right to use the public lands for railroad purposes _—— 


which was ¢ eranted, and, in my opiuion, an easement only w was intended 
to pass to the pulroad company. 

The question as to whether the ont easement in these aais 
has become extinguished, by its own acts, by lapse of time, and opera- 
tion of law, or from any CAUSE, is one upon which I need not express an 
opinion. 

Be this as it may, the jands covered by their grant may be patented 
to others, subject to. whatever rights the Peay company may have in 
the same. ! 

A similar question was discussed by the supreme court: in the case | 
of Smith v. Townsend, 148 U. 8., 490. The act: granting. the rightof . 
way. toa railroad company over Tidiad lands was. under consideration, | 


and the act was construed to give only an easement to therailroad com- 
pany. After concluding that the act of Congress merely conferred an 
easement upon the railroad company, the court said, as to the disposi- 7 


7 tion of lands over which there may be such right. of way: 


| Doubtless. whoever obtained title from the government to anLy quarter section of 
land through which ran. this right of way would acquire a fee to the whole tract sub- 
ject to the easement of the company; andif ever the use of that right was abandoned 
‘by the railroad compauy the easement would cease, and. the full title. to that aut of 
way. would vest in the pantentee of the land... | : 


It is true that the act of Congr ess granting a right of 3 way over Indian 
lands provided that the same should revert to the nation or tribe of 


__ Indians from which it was taken, whenever it ceased to be used for rail- 
road purposes; while i in the act of Congress under consideration there 


is no Such provision. ‘But I do not see that this could make any differ- 


_ ence, because this act confers only an easement, and the failure to pro- | 7 
vide for a reversion of the grant for non user could not enlarge the interest ie 


which the railroad company took under the act. | | 
_.. Ifthe grant is of an easement, then we have the high satacrisee of the 
supreme court of the United States for holding that the lands across 
which a right of way is claimed by a railroad company may be disposed 
of by patent, subject to such rights as the railroad company may have 
to the right of way. 

The patentees will take the saiviont tenement, subject to whatever 
. servitude may exist, and they will find ample protection in the courts, 
should any attempt be made to deprive them of the use or occupancy of 
their land, by any party or parties on under, or by virtue of, the 
aforesaid erant of right of way. | 

Departmental letter of October 17, 1893, is. modified, in so far as it 
conflicts with the Views: hereinbefore expressed, and your office.is _ 
advised to issue patents for the land affected. by the Louisville and 
Pensacola Railroad grant, reserving in general terms such Tights | as 
- the eon Dany may Haves in the same Oy. virtue of said. one 
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; TIMBER AND STONE LANDS—ACT Or MARCH oe 1883. 
JAMES BHAN. 


' The act of March 3, 1883, making special provisions with respect to the disposition 
of Alabama lands returnéd as valuable for coal or iron, is not. ‘repealed by the 
- act of August 4, 1892, extending the provisions of the timber and stone act to 


nll the public land States. 


«Secretary Smith to the Comnannee of the Genbiat nana O fice, Nevouber na 
(J-L A.) a BO, B94. | 7 (EL MLR) 


This case involves the SE. 4 of the NE, 4, Sec. 31, T. 15 S., RB. 9 W., 
‘Montgomery land district, Alabama. 3 | 

The record shows that on February 6, 1893, Ja ames: Bean made appli: 
cation to enter the above described tractandar. the act of August 4, 
1892 (27 Stat., 348), which was rejected by the local office becansé the 

land had been reported to be mineral, and had not since been offered, | 
and was not, therefore, open to entry (act of March 3, 1883). 

Upon Seacae your office decision of April 18, 1893; was made, wherein 
you affirmed the holding of the local officers: and, upon a motion for 
review on July 5, following, your office re-affirmed its former position. | 

Upon farther nese des had, the * case is now before the peer 
ment for final adjudication. , 

‘The record shows that this land was offered October 29, 1821. In- 
1879 your office marked the land, upon report by a special agent, as: 
mineral, being valuable for its boa. 


| It is well here to give the acts relative to stone entries, in order that eo 
. the question presented may be the better understood. 


Section one, of the act of June 3, 1878 (20 Stat., 89), which Was 
amended by that of August 4, 1892, is as follows :— | 


That surveyed public lands of the United States within the States of California, 
Oregon, Nevada, and Washington Territory, not included within military, Indian, 
or other reservations of the.United Sta tes, valuable chiefly for timber but unfit for 
_ cultivation, and which have not been offered at public sale according to law, may : 
be sold to citizens of the United States, or persous who have declared their inten- 

tions of becoming such, in quantities not exceeding one hundred and sixty acres to- 
any one person or association of persons, at the minimum price. of $2.50 per AUCTC,, 
~ and Jands valuable chiefly for stone may be sold on the same terms as timber lands, 

The second section of the act.of August 4, 1892, provides :— ae 

That.an act entitled ‘‘An act for the sale of timber Jands in the States of Califor- 
nia, Oregon, and Nevada and Washington Territory, approved June 3, 1878, be and 7 
the same is hereby amended by striking out the words ‘states of California, Oreg eon, 
Nevada and Washington Territory,’ where the same occur in the second and third 
lines of said act, and inserting in lieu thereof, the word ‘ public land states.’ The — 

purpose of this act being to make said act of June 3, 1878, applicable to all puene 
dand states. 


“The act of March 3, 1883 (22 Stat., 487), was a special act applicable 
i only to the State of. aaa and was as follows:— — 


That within the State of Alabama all. public lands, whether mineral or. other- 
wise, Bball ee subj ect to disposal only. as Eg Flour nina lands ; Provided, however, that 
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; all lands which age her se for bn seed to the Gener al Land Office as onthe eo 


: ing coal and iron, shall first be offered at public sale. Aud provided further, that 


any bone. fide entry under the ‘provisions of. the. homestead law of lands within said. ce. 


_ State heretofore made, may be patented without reference to an act approved 1 May 
10, 1872, entitled ‘Anact to promote the. development of the mining resources of the _ 
United States, in cases where the persons making application for such patents. have. 
in all othet respects complied with the homestead laws relating thereto, 


The contention is that the act of March 3, 1883, is in effect eee 


= by the amendatory actof August 4,1892, It is maintained that as the _ a 


act of June 3, 1878, was made of general application by that of August . 


A, 1892, the act of Mareh 3, 1883, has no status as to lands in Alabama, ; 


aa 18 of no effect and entitled to no consideration in determining me 
merits of the cause now at i issue. tn other words, that it was 1h effect 
"repealed. . | 
The act of March 3, 1883, was a apécial: act nerne application only 


to the State of Alabama. ander certain circumstances. The act of | - 


_ August 4, 1892, did extend the act of June 3, 1878, to all public. land 

states, and it is of. force and effect i in the State of Alabama, as in any 

_ other; nor is. the act of March 3, 1883, inconsistent with this conelu- _ 

sion. . That act had reference only to. inde. in the State of Alabamain © — 

which it was reported 1 that there was coal or iron, and. with this excep-| 
tion, the amendatory act of 1892 Has. full force ate effect. To hold 

| otherwise, would.be in effect, to say that a special act was repealed by — 


ge : implication, by a general act with which it was not in conflict. 


 Tsee no necessity for such. a. conclusion, and mie esore the decision 
| appealed from i is ely med, oe . 


FINAL PROOF_EQUIT ABLE ACTION. ae: 


Prank H. DEVORE. 


Ay making substituted final. Broor: to supply testimony: lost. Eicouslt no fanlt of “thie ia at : 


claimant, the testimony of said claimant may be taken before a clerk of. a 
court of record outside of the land district in which the land is situated, and’ 


the. testimony of his: witnesses taken. within said land district, with a view to — . 


= equitable penion on the entry, if the pees so submitted i is found satisfactory. 


Secretary Smith to the Commissioner of the General Land Office, November - < 
oe [. H.) Be ge ee 80, 1694. ‘ , Sin > a (d. L. McO,) 


Prank HH. oe on i pecamber ue 1885, made homestead entry of , 


| the NW. 4 of Sec. 23, T. 18 S. ‘R. 35 W.,, Wa- Keeney | land district, ae 


- Kansas. 
On December il, 1886, one sone Weave: etitatod contest ag ainst i: 


-Devore’s entry. Said contest was closed in favor of the defendant by oe 


your office letter of October 24, 1889. . 
Prior to the last-named. date,. eee: wit, in sie 1888—he 7 


made commutation proof before the clerk of the district court at Leoti, ~ 


- Wichita County, Kansas. . Said proof Wass suspended in the local office - 


a ee 


\ 
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at. Wa- Heeney to. await the eal of the iontese The ‘local officers 
- state that his attorney was notified of such, result, but th aut they have no - 


Un evidence of such service. 


After having made his final: proof,. ayaa that: he was com- 
pelled by. drouth ‘and failure of crops to work elsewhere in order to 
— maintain himself and family—found employment in the States of Ohio, 
| Pennsylvania, and West. Virguna; and according to his own affidavit — 
never received any notification of the decision of. your office in his favor 
“ in the case of the contest against his entry. . : 

He now alleges that, although ‘he never senate ee proof, nor 
pr ocured. or authorized the W ithdrawal of the same, it can not Dow be 
found. : | : 7 ae 
The facts above stated are operne ont by the records ‘nil reports a . 
the local office. Opposite his entry on the tract-book of that office 

appears the notation: “Proof suspended June 16, 1888, awaiting action 

on case;” and the local officers Seeks pak that they are unable to find the 
proof testimony. : 


In view of the facts thus set. t forth, Dévore has applied for per mission» 


_ to execute new commutation proof (ecuiong and affidavit in support 
of his entry aforesaid before a notary public at Sistersville; West _ 
Virginia—the testimony of his witnesses to be taken aft Leoti, Kansas’ 
(within the land district in which the tract in question is situated). 
To this application your office, by letter of July 20, 1893, replied that - 
it was “through his own neglect” that Devore remained ignorant of 
the dismissal of Weaver’s contest; that ‘he abandoned the land and 
is now residing in a distant State; ” that “the proof alleged to be made 
was worthless under then Bate rulings, having been made pending 
a contest;” and that ‘he is now attempting to acquire title” to the 
| land “without compliance with law.” — 
There seems to be no question that Devore offered final commutation 
proof. That such proof was sufficient is-to be inferred, rather than 
the contrary, from the fact that your office found that the charge 
brought against it was without foundation, and dismissed the contest. 
If he had fulfilled the law prior to the time of his offering final proof, 
his removal from the land afterward was not such an abandonment as 
. would work its forfeiture, or show his bad faith. (See Peter Gaughran, | 
6 L. D., 224, and many eases since.) The proof, if sufficient, ought to 
be accepted, notwithstanding it was offered while contest was pending. | 
(See McNamara v, Orr e¢ al., 18 L. D., 504.) I find nothing: to show © 
that le is attempting to acquire title to the land: without a 


with law. 


The proof having Deen lost. through uo fault of the claimant, he may 
be permitted to submit duplicate proof without republication (George 


 F. Reed, 6 L. D., 794). In making such substituted proof the claim- 


ants testimony nay be taken before. a clerk of the court outside of thé 
land district in which the land is situated, and the wituesses’ testimony 
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within said land district; then; if compliance: with the law is reatieiae. 7 
~~ torily: shown, the entry may be submitted to the Board of Equitable 
Adjudication (Rebecca C. Williams, 6 L.D.,7 10; William H. poeman, i 
7 L. D., 8; Nancy J. Crews, 14 L. D., 687).. | | 


The decision of your office is therefore reversed, aa. action will be pe 


: taken as above indicated. 


ABANDON ED MILITARY RESERVATIONS—ACT OF AUGUST RSs 1894. 


CIROULAR. 


DEPARTMENT OF. THE INTERIOR, 
GENERAL Lanp ‘OEFIOn, 
: - Washin gton, D. O:, December L, 1894. 
REGISTER AND RECEIVER, — se 4é eS 7 
| United States Land Offices : 

GENTLEMEN: Attached. is a copy of the act of ee approved. 
August 23, 1894, entitled “An act to provide for the opening of certain 
abandoned military reservations, and for other purposes.” _ . 

The first section of the act opens to settlementuuder the public land 
laws of the United States, all lands not already disposed of in any 
abandoned military reservation heretofore placed under the control of 
the Secretary of the Interior for disposal under the act of July 5, 1884, 
the disposal of which has not been provided for by subsequent ve of 
Congress, where the area exceeds five thousand acres; such legal sub- 

. divisions as have government improvements thereon and such other 
parts as are now or may be hereafter reserved for some public use being 
excepted. It also gives a preference right of entry for a period of six. 
months from the date of the act to bona: fide settlers who are qualified 


to enter under the homestead Jaw and have made improvements and 


were at date of said act, residing upon any agricultural lands in such 
reservations, and also for a period of six months from the date of settle- 
ment when that shall occur after the date of this act. It also provides | 
that persons who make homestead entries for such lands shall pay not 
less than the value heretofore or hereafter determined. by appraisement, 
nor les» than the price of the land at the time of entry, and that such — 

payment may be made, at the option of the purchaser, in five equal 
installments, at times and at rates of inter est to be fixed byt the Secre- = 
tary of the Interior, | | 
The second section refers to cis her etter to be Jelaned under the » 

‘control of the Secretary of the Interior and prance for the manner of + 
-appraisemeuts. | | 
Under the terms of this act, Settlement may. be made « on any of these’ 


reservations, whether surveyed or not, where the area exceeds five. 


thousand acres. Where the lands | such ‘reservations have’ been 
surveyed aud the triplicate plats filed ‘im your office, you will allow 
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homestead entries to. x0) to record therefor, if ihe éntrymen are duly” = 
qualified to make entry, as in the case of other. surveyed public lands, 


But where entry. is made under this act, the entryman-will be required _ 


_ to pay for the lands at the value ber etofore or hereafter determined by — . 


appraisement, and the payments may be made at the option of the 
purchaser, in five equal installments, at times and at rates of interest 
- to be fixed by the Secretary of the Interior, : 

. Appraisements ‘of such lands will be ordered by the Secretary of 
the Interior at such times as. the public interests demand, and to the 
extent permissible under the . pe made or to be made by 
Congress for this purpose. 

In some instances instructions hae been issued to you to allow 
| homestead entries, under the act of July 5, 1884, where the lands have 
_ been surveyed, in abandoned military reservations the area of which 
_ exceeds five thousand acres.. Such of these lands as have not been 
- entered under said act of July 5, 1884, are now subject to the’ pro- 
visions of the act of August 23, 1894, but: this latter act does not apply . 
to any abandoned military reservations whose: area is five thousand 
acres or less, and: settlement except as provided by said act of July 5, — 
1884, on any such reservations will not confer any rights upon the a 
settlers. 


It will be observed that this act grants a apretes ence tight of entry ae 


- for a period of. six months from its date to all bona. fide settlers who 
are qualified to enter under the homestead law aud-‘have made improve- 
“ments and are. now residing upon any agricultural lands in said 
reservations, and also for a period of six months from. the date of | 
settlement when that shall occur after the date of this act. Where 
the lands have been surveyed, there will be-no difficulty in the opera- 
tions of this provision of law, but in cases in which the lands have not 
been surveyed, the equitable construction of this act seems to be that 
the preference right of entry shall extend to a period of six months 
from: the date of. the filin ng, of the peeve plats of sunvey? in your | 
office. | 
_ Definite instr aeons as to the price of the land the dates of pay mets 
and the rates of interest to be paid thereon, wili be issued in relation 
to each reservation, when the appraisement thereof shall. have been 
made and approved. : 
_ Very respectfully, | 
est | 8. W. LAmMorzvx, 
ee : Commissioner. 
Approved, | | 
Hoxr Smrrn, Seeretary. 
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Bas AN ACT To ence fon the opening of certain abandoned military reser rations, and . 
; poids S138 tor other pur poses. 


Be it pinata by ai sae and House of Renesas of the United ee * 


States of America in Cong gress. assembled, That all lands not already 


ar disposed of included within the limits of ally abandoned military. reser-- | 


vation heretofore. placed under the. control of the. Secretary: of the 


Interior for disposition under the act: approved July fifth, eighteen | 


hundred and eighty-four, the disposal of which has not em provided _ 
for by a subsequent act of. Congress, where the area exceeds five thou- 


. gand acres, except such legal subdivisions as have government improve- 2 


- ments thereon, and except also such other parts aS’ are now or may be “- 


reserved for some public use, are hereby opened to settlement under. — 


the public-land laws of the United States, and a preference right of — 
entry for a period of six mouths from the date of this act shall be given _ 
all boua fide settlers who are qualified to enter under the homestead 
law and have made improvements and are now residing upon any agri- 
cultural lands in said reservations, and for a period of six months from _ 
the. date of settlement when that shall occur after the date of this act: 
Provided, ‘that persons who enter under the homestead law shall pay 
for such lands not less than the value heretofore or hereafter deter- 
mined by appraisement, nor Jess than the price of the land at the time 
of the entry, and such payment may, at the option of the purchaser, 
be made in five equal instalments, at times and at rates of interest to 
be fixed by the Secretary of the Tatorion. . | 

Sec. 2, That nothing contained in this act shall be construed to sus: <- 
pend or to interfere with the operation of the said act approved July — 
fifth, eighteen hundred and eighty-four, as to all lands included in 
abandoned military reservations horenttar placed under the control of 
the Secretary of the Interior for disposal, and all appraisements required 
by the first section of this act shall be in accordance with the pro- 
visions of said act of July fitth,- eighteen fancy ed and sok four, 

pepo August 23, 1894, 7 7 : 
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RAILROAD GRANT—INDEMNITY SELECTION--SPECIFICATION OF LOSS. . = 


NORTHERN PACIFIC Re R. Co. v. ST. PAUL, MINNEAPOLIS AND 
MANITOBA Ry. Co. | : 


‘Failure to designate a loss in support of an indemnity selection, in limits common to 
two grants, can not be taken advantage of by. the company claiming under the 


conflicting grant, where all the lands in said limits are required to make up the a 


- deficiency exis ting in the grant under which said selection is made. 


~ Secretar y Smith to the Commissioner of the General. Land Office, Decem- 
(J. 1. BL) oui 5 ber 3, 1894. | —— (BL W.O.)- 


T have considered the appeal of the Northern Pacific Railroad Com- - 


_. pany from your office decision of October 22, 1892, rejecting. the appli-. 
cation by said company to select the N. 4 of the NW.2 4, Sec. 13, T. 129'N., | 

R. 36 W., St. Cloud land district, Miniwenotay and permitting the selec” 

tion of the same tract by the St. Paul, Minneapolis and Manitoba com-. ._ 


, pan y to remain of record. 


The land involved is within the indemnity limits common to the 
grants made to ald in the construction of both roads and was excepted. 


from the withdrawal made on account of both grants by a pre- emption 


filing of record prima facie valid at the dates of the orders making such 
withdrawals, and was applied for by the Northern Pacific Railroad 
Company in August, 1883, and again in December following, same year, 
both applications pene rejected. From such action the company 
appealed. | 

The Manitoba company also applied to calsit this land on May 18, 
1885, which application was rejected ; fr om which it appealed and again 
7 applied to select the land in October, 1890, which was Ses by the 
local officers and permitted to go of record: : 

This case arises upon the application of one Duncan G. Smith to 
enter the land in question under the homestead law,: but your office 
decision found against him and he has failed to oa so that the 
matter is solely one between the two companies. 


The Northern Pacific Railroad Company, as before shown, was prior — 


jin time in the matter of selection, but your office decision finds against 
said company because in its application to: select no designation was 

made of a loss as a basis for such selection, and, as held in said office — 
decision, as the land was excepted from the withdrawal, the company’s 
selection was, under the decision in the case of said company against 
Miller (11 L. D., 428), not protected by departmental order of May 28, — 
1883, per nieeiig the Northern Pacific Railroad Aopen to. male ? 
selection without designation of loss. — 

I learn upon inquiry at your office, however, duixe said company aia, 
on April 26, 1892, male designation of a loss as a basis for the tract in 
question. The requirement that a loss be specified in making selection _ 
under these grants made to aid in the construction of railroads, is 
. designed for the protection of the United States and the interest of set- 
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. tlers who may jane to question the npn right oft sclestiond in any : 
particular instance. As between the United States and the company, © 
its purpose is to ascer tain whether a loss exists, unsatisfied, to support. — | 
- the selection, and for the protection of settlers, it has been pega? 
that a particular loss be specified for each selection made. | 7 
In the case decided. by the supreme court (139 U,8. +» page 1), between _ 
these same parties, itwasheld— = | a 7 
. As to the objection that no > evidence was s produced or any selection by. ne Secre- — 
-. tary of the Interior from the indemnity lands to make up fox the deficiencies found — 
in the lands within the place limits, it is. sufficient to obser ve that all the lands— 
within the indemnity limits only made up in part for these deficiencies. There Was, 
_ therefore, no occasion for the exercise of the judgment of the POOP ONAEY in Selecting 
from them, for they were all appropriated. | as, 
| In view of that decision. I am of the opinion that ae Worthen nh Pacific 7 
| Railr oad Company has the prior right in the premises under its selec- 
tion made, as befor e described, and that its failure to designate a loss. 
at the time of its attempted sclocton of this land in 1883, can not be. 
taken adv antage of by the Manitoba company, and I have therefore to. 
direct that the selection made by said last mentioned company on © 
October 20, 1889, be canceled, and that the application by the Northern 


 Paeific Railroad Company be permitted to go of record upon the pay- 


ment of the required fees, as in other cases made and provided, upon 
the presentation of a new application. | 7 gh 
Your office decision.-1s therefore reversed. 


- ‘PRIVATE CLAIM. -CONFIRMA'TION-SURVEY. 


—TmRRA AMARILLA. Grant. 


A statute confirming: & private jane claim ‘as ;écommended for aoniiemation® by 
the surveyor-general passes the murs of the United States as effectually as if it 
- contained in terms a grant de novo. | | 


'. A suit to set aside a patent for a private claim on the eround of ‘fraud i in the survey 


| ‘will not be advised, where said survey was regularly. made, duly reported and - 
approved, and held for a term of years prior to the issuance of patent, and where = 
no fraud ig in fact. shown in connection with said survey and its approval, a 


Nendiie y Smith to. the Commissioner of the General Land Office, Decne 
(LB) ia So! a. ber 3 , 1894, Oe, ne eee (Vv. BY) 


-On the secommonaaten of your ‘office my ed eustion 2 Secretary _ | 


: Noble, requested the Attorney-General to cause to be instituted a suit 
to secure the cancellation of the patent theretofore issued for the Tierra 
Amarilla private land grant, situated mostly in New Mexico. No action. 
seems to have been taken in the matter by the then Attorney-General. 
Upon the change of administration the present Attorney- General, on 
_ July 17,1893, returned the papers here, requesting a further considera-- | 

| tion of the matter, and ne 2 doubt as to the pr onan success oF 
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such suit. Upon a careful examination of the whole: case, on Febr wary | 
14, 1894, the Attorney-General was advised that for reasons stated, in 


an opinion approved by Mr, Shields, ithe late Assistant Attorney- | 
General for this Department, but not adopted by Secretary N oble, I~ 


52 declined to-coneur in the action of my predecessor, requesting that a = 
suit be brought; and it seems proper that I should state inreply to the . 


recommendation of your office, the reasons which control my judgment. 

The grant in question was made to Manuel Martinez, by the Mexican 
authorities on July 20, 1832; was reported on favorably by the sur- . 
, veyor- general of New Mexico, under the provisions of section eight of © 


the act of July 22, 1854 (10 Stat., es and confirmed as claim No.3, 9 | 
by the act of jane 21, 1860 (12° Stat., 71); surveyed in July, rete; and | : 


patent issued February 21, 1884. | 
‘The area of the grant as patented is 594, BLD. BD acres, eee of © 

_ nine hundred square miles, and the land lies partly 3 in the State of Col- 

— orado and. largely in the Territory of New Mexico; the recommendation 
_ of your office seems to be based upon statements cine by the surveyor- 
general of Colorado and of New Mexico, respectively. | 


The report of the surveyor- general of Colorado rateried to. asserts | 


that the claim as surveyed and patented contains “within its lines - 
more than 60,000 acres of public lands, lying within the State of Col-. 
orado;” it asserts that the east boundary of the grant was the range of » 
mountains in which are the “Banded and Brazos. peaks, and not the 


_ high plateaus lying behind this Tange, because they are not visible 


from” the valley of the Chama river, on the banks of which the land is 

gaid to be situated in the arena petition for the grant; this itis » 

said is confirmed by the fact that the Nutria river—the southern bound-. 

ary—has its source in the first range of mountains east of the Chama. 

_ ‘Tiver, running thence westerly, which source is fully. seven miles from _ 
‘ the second and most easterly range on the crest of which the eastern 


; “boundary was established by the official survey. Further, it is said 


that the grant in Colorado should not extend farther north than to 
“where the Navajo river bends suddenly from due east to due north,” 
and from which point a line should be run to the nearest peak on the 
first mountain range. The official survey adopts the Navajo river as 
the northern and western. boundary to its source, to which a north- 
westerly course is run from the second mountain range ; whilst the grant | 
~ makes the Navajo river the northern boundary only. , 
| Unquestionably, if the-views of the surveyor-gener ‘al of Colorado are 


- correct, a large amount of land in the State, not originally cues has 


been: patented to the confirmees of the grant. : | 
The above report of the surveyor-general. of Colorado was referred 

by your office to the surveyor-general of New Mexico for investigation 7 

-and report. , | 
The last named. officer, canes the sabes. expresses the opmion 


that, independent of the matters set forth by the enNeYO: “general of “s | 
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_ Goicrado,, there a are s other. auiieiont reasons for instituting proceedings - 
| to secure the cancellation of the patent. : 7 
: The two prineipal reasons. surged: BY. ne as. ‘stated. in your office lee 
: ter, are— | | 7 | : a. 2 
Ist, That the ontented survey iniclading the pastabee woods and watering places. 


-which under the orant were left free and common to all, with ae fee reserved to the 
Mexican government. ~ | , 


Ind. That the erant was made ade the Mexidan sisuivition law of 1824, and 7 


Ae regulations thereunder of 1828, which limited it to eleven square leagues. 


| In view of the foregoing, it seems necessary to refer to the history of 
the grant and the confirmation thereof. : 
— On April 23, 1832, Manuel Martinez, “together with eight male chil- 
7 dren and others wlio may voluntarily desire to accompany him,” 
_ appeared. before the political chief, and stated, ‘« ‘that having registered 
a tract of land for cultivation and. pasturage, situated on the banks of 
- Chama river, known as the Tierra Amarilla, bounded on the east by 


a nes the range of mountains, on the west on aline with. the mouth of. the 


laguna de los Caballos, on the north by the Navajo river, and on the ~~ 


% south by the Nutrias river,” he prayed that said tract might be granted 


to him. . 
The petition was reise od to the compensation of Abintt, éhieh, on. May” | 


7 13, 1552, reported favorably “on the petition of the citizen ‘Manuel = 


Mart ‘inez, in reference to the lands he desires to possess with his chil- 
dren and other residents who Inay accompany him;” that the land is of 
excellent quality, ‘with abundance of pasture, water and wood, and 
| capable of supporting five hundred families without property and ith. 2 


: out: any injury to third parties, leaving the pasture and watering places 


free to all inhabitants ot this jurisdiction. of Abiqni, the esr: 
common.” | 
On July 18, 1832, hartines one against “leaving the pasture 
ena: watering places free to all the inhabitants of Abiqni;” and ‘he = 
: renewed his application for the grant, statin. g that— : | 


The land I solicit i in fee being distant several leag ues more. than less from Abiqui 


7 ‘and its envir ons, it would be more inj urious than beneficial to: me, as what i isreduced | ; a 
- to private property can not be common for this purpose. The boundaries of the land - 


: are established without preventing the use of pastures, watering places, roads and | 
; highways, to any individual who may journey with his stock, &., to other vacant 
‘places that may not be held as private property by one or more individuals as. that 
I have petitioned for. It would cer tainly be unjust that the stock raisers of Abiqui 


< should proceed to. establish permanent stock ranges within the limits of the property | 
. J seek to obtain, under the guarantee that. the gTant was made on condition that the 


pasture and. watering places should be. common with. those. of Abiqui to be freely | 
used to the i injury of the proprietors, which will have no- other tendency than that : 
of causing endless disputes and difficulties—that which i is held i in common being of 


noone individual. 


On July 20, 1832, the Territorial deeutaton at New Mexieg in y view 
of the nforegoing petition,” approved the’ grant as follows— : 2 


. The tract of Tierra Amarilla 1 is granted to the petitioners with the boundaries | 
: i forth pee them. , | | a 
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. The Sunasieationsl justice of Abigqui wil Svesedd to make na grant, deliver- 
ing ae each one of those who. may unite with the petitioners a certain number of 
-varas, in which, in his opinion, they can.sow, by a pradent calculation, four or five 
faneeds ‘of wheat, executing to them a grant therefor. ; 

3. That the pastures, watering places and oud shall. be free, According. to the 
custom prevailing in all settlements. 


~~ On August 25, 1856, “Francisco. iavGien filed his petition in the : 


office of the surveyor. general of New Mexico, wherein he recites the — 


previous application of his father, Manuel Martinez, for the grant of 
the tract of land known as the Tierra Amarilla, “ bounded on the north 


by the Navajo river, on the south by the Nutrias river, on the east by 


the mountain r ange, on the west by the line of the Puerto de los” 
Cavallos.” — : | tes 
The petition voarthen cenit oe Bamonca of the o orig ginal applieation . 
to the corporation of Abiqui, its report “recommending the propriety | 
of acceding to the request of the petitioners;” the subsequent grant — 
by the territorial deputation, “with the boundaries therein set forth;”- 
the direction of the justice to place grantees in possession; ‘ that eis 
~ justice of Abiqui proceeded to place them in possession, but before 
_ arriving at the place they were turned back on account of a war break-. 
‘ing out between the citizens of New Mexico and the Navajo Indians;” 
that in consequence: of said var, possession was not delivered in accord- 
ance with law; that after the war, grantees took possession of the land, 
with their stock, and have'so been in possession ever since: The petition 
then states that believing the grant to be a good and Jawful one under 
the laws of Mexico, it is prayed the same “may be investigated and 
confirmed to your petitioner and associates in. fee, the same being , lh our: 
opinion, according to law and equity.” And in conclusion it i is ‘stated 
that said tract contains ‘from north to south six leagues more or less, 3 
and from east to west four leagues more or less; that they can not 


furnish a plot of survey of said land, as no survey has ever been made.” 
On September 10, 1856, after hercins testimony and considering the 


case, the surveyor- genera: finds the facts as hereinbefore recited, and 
further that “the original grantee and the present claimant have been | 

in peaceable and at pone en of the land. for the period: of twenty- 
one years.” i eo, | 
In conclusion the surveyor: one says— | 


The provisional deputation was authorized by the laws of the re of Mexico 
to make donations.of land to individuals; ; and this case being covered by the treaty 
of Guadalupe Hidalgo, and the decision of the supreme court of the United States 
_in the case of J. C. Fremont ?. United States, the grant made to Manuel Martinez, 

of which Franciscy Martinez is the present claimant, is deemed by this office to-be 
a good and valid grant; and the Congress of the United States is hereby respect- 
fully recommended to confirm the same, and cause a patent tu be issued therefor by — 
the proper department, and the land embraced in the boundaries set forth i in said 
grant to be observed. od oe Ss 


3 


. This report was duly beaneniltead. to Congress catee the Sant was - 
confirmed, by act of June 21, 1860, supra, “as recommended for con- 
: firination” by the surveyor- general 0 of New Mex <1co. | 
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bel Banoated accion of the supreme aunt have declared ae ‘enone a - i i 
Statute, as the last quoted, passes the title of the United States as 
effectually as if it contained in terms a grant de novo (Ryan v. Carter, os 


—'93°U.8., 82). And since the decisions of the supreme court, in rola: 


tion to ine Sangre de Cristo grant, reported in the case of Tameling Vee? 


_ U.S, Freehold Company (93 U. S., 644), and the Maxwell grant, found - 
in 121 and 122 U. S. Reports, reaffirming said doctine=beth being 
cases in which grants were confirmed by the same words in the same 
act of Congress which confirmed the Tierra Amarilla grant—it is unim- 
portant to inquire whether there is anything to be found in the record 
of the latter grant to restrict the quantity to the eleven leagues limits 
of the Mexican law, or whether the “pastures, woods, and watering | 
places were left free and common to all, with the fee reserved tothe . 
Mexican government. i : 
| With full power and. authority to do $0, the gr ant was eoufieméa by ~~ 
Congress, “as recommended for confirmation” by the surveyor-general S, 
of New Mexico. ‘The confirmation,” says the court in Tameling ». 


Bare oe < Freehold Company, supra, “being absolute and unconditional, 


“we must regard it as effectual and operative for the entire tract.” 


As to the survey, it is possible errors were committed and probably | 


more land was included therein than either your office or this Depart- | 


~ ment would now allow, if that. survey were presented for approval. 


The errors, if any, and consequent. enlargement. of- the grant, are to 


be found i in the location of the north, south and east boundaries in the — ee 
official survey—the west boundary being the only one about which there. 
. seems to be no question. This last line is runinadue north and south 


course from the Navajo river through the laguna de Caballos or Puerto 
a Cavallos to a point about five miles due west from the qulenon of the | 
Chama and Nutrias rivers. 4 
~The Navajo river is fixed as the north conn dary’ in the grant, and the 
mountain range as the eastern. That river has its source to the north - 
of the mountains of Colorado. Leaving the mountains to the east, the - 


-_- tiver courses along west of and parallel to them, in a course a little. : 
west of south for about fourteen miles. It. then turns abruptly to the 


west and runs an east and west course for about five miles, when it 
passes outside of the west line of the patent. | | 
. It is claimed that the northern boundary of the grant sionid only go 
as far as this river runs east and west and thus describes the northern 
- boundary called for—a line which would be only five miles long. 
Instead of doing this the survey runs with the course of the river, from _ 
its source on the western slope of the mountain range, whose general 


~ course here is from northwest to southeast; said source being-found at —. 
the northeast corner of the grant. The survey runs with the course of —_ 


“the river. for ‘about twenty wiles: until it intersects at the northwest 
‘corner—the western line of the grant. es 


- Itis by this alleged improper line the area ee tha cine 1s said to We : : 


‘increased 0, 000 acres within the limits of the State on Colorado. : 


| ae | 


DECISIONS RELATING TO THE PUBL: AOL 


The southern boundary described in the grant is the Nutrias river. 


_ This stream has its origin in the westernmost range or spur ofmoun- _ 


_ tains which contains the Brazos and Banded Peaks, and it flows west: 
ward beyond the grant. It-is adopted at the point of its junction Z 
with the Chama river, about five miles east of the intersection of the 
- western line; thence eastwardly to its source in the mountains last 
mentioned; thence a straight line is run to the east for about seven . 
Imiles until it intersects the east line of the survey as carried into 
patent. _ 7 | 

The eastern line runs s along his: last canan range 10 a north- 
westerly. and southeasterly course until it reaches the source of the 
‘Navajo river, at the northeast corner, as before described. 

‘With his anid report of October: 31, 1885, the surveyor-general of | 
-Colorado forwards a diagram of the grant, whereon he locates this 
eastern line upon the “ summit of the main chain of Chama mountains.” 
The assertion thus made as to the location of ‘this line is not based | 
upon any examination thereof in the field by that officer, or anything © 
in the record, or on. the allegation or information of any other person; 
but is stated ‘by that officer to be the result of a comparison of fie plat 

of the official survey with the topography of the country as shown by ~ 
_ the geological surveys of Hayden, Wheeler and others. The diagram ~ 
forwarded is on a reduced scale, and purports to show the topography 

-on the same scale. The correctness of the topography as thus shown is © 
denied by the grant claimants, who have also filed a diagram, claimed. 


to be a correct showing of the topography as taken from Hayden and _ 


Wheeler’s map. This last diagram is on the same scale as the plat of | 
the official survey, and locates the east line, as therein; that is on the 
west: side of the mountain range. | 

Which diagram delineates correctly the topogr aphy of the countr y, 1 
am unable to say, but there is considerable difference between the two. 
_ But beyond the assertion, ov. the face of the diagram of the surveyor-_ 
7 general of Colorado, that said line is on the top of the mountain range, 

there is nothing whatever in the topography as thus shown by him, or 
dn the record of the case to sustain said assertion. On the éoritrary, 
everything in the case goes to show that the said line was located at the 
west base of said mountain range. 

The original instructions were to run the east. ie ne slong oe rent 
foot” of the mountain range. Afterwards, the surveyor-general of 
New Mexico made application for a modification. of thisinstruction and 
that he be permitted to run the line along the summit of the moun- 
tains; this modification was denied by your office letter of May 24, 1876, 
and it was there said “where one of the calls for the boundary of a 
erant is a mountain, the foot of such mountain is the true boundary ;” _ 
and the former instructions were adhered to. 
~ The official field and descriptive notes of survey contain the follow- 
ing statement: “ From the southeast corner of the grant I run thence 

-, 1801—vo1 19 26 
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| alone the west foot of the r main range of. moaneans and along. Hie east | 


boundary of the grant,” and thereafter are given the courses and dis. 
tances for fifty-six miles, until the head of the Navajo river is reached, 


where 1s established the northeast corner. There is nothing whatever 
in these courses, measurements, or descriptive notes to show that the . 
course “along the west foot” of the mountains was depar ted from and 
run on the top of the mountains. But, on the contr ary, the official plat. 


| - of survey” returned with said notes, and approved. by the surveyor- 


general, shows that said line was not located ou the mountain ridge, - 
but on the west side of the mountains. In May, 1878, a protest was _ 
filed by the grant claimants against. said survey, because “ the eastern 
boundary was located at the foot hills of the mountains instead of 
- the top or summit thereot” ” ‘This DEER however, was afterwards 
withdrawn, 

There is also found amon \e the papers an. affidavit a one William E. | 
Avery, mate November 21, 1885, in which he states that he has long 


been a resident on the rant that his house was the initial point of the : : 


survey; that he is well acquainted with said tract and the natur al object : 


called for as boundaries to said gr ant; that he went with the surveyors, ._ 


when the official survey was made, 06 along the whole eastern boundary, 
‘and in fact around the whole survey, aud knows that said survey was © 
made along the western side of the Cor dillera de la eter or moun-— 
tain range. 


In the face of all this Ido not find that, as matter of fact, the east a 


line was located on the summit of. the mountains as stated on the dia-_ 
~~ grain of the surveyor-general of Colorado; there.being not a scintilla of 
evidence in the record to sustain the aesertior: I do not think any action 
~ should. be taken thereon, and J dismiss the paece from further: con- | 
_ sideration. “ 
It is claimed that the east line should have been run “from the source 

of the Nutrias river on the western side of the first mountains; thence © 
— coursing northwesterly along the base and with the trend of said | 


- mountains until it reached a point: opposite the. bend in the Navajo. 


river, before described, then to and with said river to the northeast 
corner as located; that thus the grant would have been bounded, along 
its whole length ou the north by the Ne avajo Tiver; on the south by the | 
Nutrias; on the east by the mountain range, and. have embraced the 
Jand lying on both sides of the Chama river as described in the peti- 
- tion. All ealls, it is asserted, would have been answered, no rules 
- violated and no undue moplitieation: of the grant 1 made to its present 
enormous proportions. 

Unquestionably, if the lines had. been thus located, ane! area of the | 
grant must have been greatly reduced— probably by one- third, I should. , 
think. The theory which would lead tothe deduction is plausible, but 
seems debatable. The east boundary, as described in the original of 
the: grant, is the “Cor dillera de la Sierra, ” which is tr anslated by the 7 
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surveyor. g eveneral BS. “the range of seonneaiae: But ate expression 
means. something more than the translated words imply in their ordi-- 
nary acceptation. ‘The Spanish expression is tautological and literally _ 
translated is “the ridge of the. mountains of the ridge of the moun- - 
tains,” and may be safely accepted as meaning here a continuous chain 
(cordillera) or range of mountains. | 
On the diagram submitted by the surveyor- general of Color ie,4 the 
range of mountains which is adopted: as the eastern boundary is 
described. by bim as the “main chain of Chama Mountains,” whilst the 
- other mountains, along which he thinks the eastern boundary should — 
have been run, are apparently not a continuous range, but. off-shoots 
or spurs, from the Chama or main range, se attered and. disconnected, 
. three or four of them are very lofty; one. of the latter, the Banded. 


% Peak as it igs called, being located in Colorada, about five miles north é 7 


of what, he says, should be the true north line of the grant; another _ 


is situated twelve: miles southwest from the Banded Peak, and about. - 


five miles east of the undisputed. western boundary; another, the . 
‘Brazos Peak, is about thirty miles further to the southeast, and within. 
about five miles of the eastern boundary as surveyed; and yet another - 
about twelve miles further to the south and also within about five 
_. mniles from said eastern boundary, and about’ three miles from the. — 
southern boundary. Lf the in atter were: presented for.the first time it. 

would be’ questionable whether mountains . scattered about in this 

irregular manner would be adopted as satisfactorily answering a call 

for a continuous range of mountains. This being so, I cannot, with 
the light before me, and in the exercise of my best judgment, after a 
most careful consideration, say that. the official survey is clearly wrong. 
- The enormous size of the grant as surveyed—nine hundred and 
thirty square miles—is. startling, and involuntarily the question pre- 


sents itself, did Congress. really ever intend knowingly to confirma ~ 


grant of such size? But apart from this indefinable, or perhaps 

instinetive hesitancy, I find in the record nothing on which to base a. 
reasonable or judicial doubt that Congress intended this grant.should 
_ have any restrictions as to quantity, except so far as the same was 
limited by the recommendation of the sur veyor-gener al. Nor is there 

such: ‘doubt that the grant has. been. ‘Surveyed with boundaries: ‘fas 
‘ recommended.” 

But even if [vere of the opinion that a survey in ee with. 
the views of the surveyor-general of Colorado and New Mexico would. 
have more nearly accorded with the lines of the original grant, this 

opinion would not be sufficient, even when supported by that of those 
two officers, to justify me, under the CECUESeaneee in recommending 
suit to cancel the patent in this case. : | 
. This survey was regularly made by officers of the land depen tent. 
_ sixteen years after the confirmation of the grant by act of Congress; | 
it was ouly approver and reported in we July, 1876, and laid in the : 
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inne office anal Febraaty,. 1881, iar patent. was iesned a period of . ; 


io ~ nearly five ‘years, during the whole of which: time it was subject to oo 
“3 exception ‘by any one interested. . But the only: exceptions filed were 


4 by those claiming under the confirmees who. objected. because the survey 
did not embrace enough land. No fraud, imposition or deception was 


practiced upon the Commissioner ; but that officer, deliber ately and after : : 
four years, according to the dictates. of his. best judgment, approved. sesh 


_ the survey and caused the same to be carried into patent; and I am 
unable to say, upon. the whole showing made, that in this he erred. 
No fraud is shown in connection with the survey or its. approval. 


-- None ig alleged, save that the surveyors- general of New Mexico and. oe 


— Colorado, in a general way say the survey was “ fraudulent,” that too — 
much land was “frandently included within its lines,” ete, But no 


| facts whatever are stated tending in the slightest. aeons to show fraud. | 
_. -or even to create in the mind a suspicion thereof in relation to the action 


of any of the officers. of the oe or any one else i in connection 


pes said survey. 


The charge of fraud seems to. ie waked upon. nothing whatever noha | 
the opinion of the surveyors that. the. grant has been patented for | 


. entirely too much land, and therefore they think the survey which oe . 
- brought: about the patent must have been fraudulent. 4 a 
In the Maxwell grant case, supra, an assault was made upon the sure 


vey as fraudulent and: much was said there, as here, about the lines 


being SO. improperly and “fraudulent ” run as to exaggerate the a area. - 
i LY Ly? S§ 


of the original grant. In response to these charges and others alleging — 
errors and. mistakes, on page 381. of Vol. 121, the court declared With 
much ies 18% views of the 2 law, which should govern such oa it 
said: a A a | : 
‘We take the Pee doctrine to es that en in a court of equity it is pr oposed | 
to set aside, to annul or to correct a written instrument for fraud. or. mistake in the —. 
execution of the instrument itself, the testimony on which. this i is done must be clear, 
- unequivocal and convincing, and that it cannot be done upon a bare preponderance of | 
evidence which le aves the issue in doubt. If the pr oposition, as thus laid down in the © 


cases cited, is sound in regard to the. ordinary contracts of private individuals, how = 


much more should it be observed where the attempt is to annul the grants, the pat- _ 


~ énts and other solemn eviden ces of title emanating from the governmentof the United - 


States under its official seal. In this class of cases, the respect due to-a patent, the | 
presumption that all the preceding steps required by the law had been observed — 


_ before its issue, the immense importance and necessity of the stability of titles depen- | 


dent upon these official instruments demand that efforts to set them aside, toannul — 
them or to correct mistakes i in them should only be successful when the allegations — 

on which this is attempted are cleatly stated and fully sustained by proof. - It isnot 
to be admitted that the titles by which so much property in this country and rights 
are held, purporting to emanate from the. authoritative action of the officers of the — 
- government, and, as iu this. case, under the seal and signature of the President of 


_ the United States himself, shall be dependent upon the hazard of successful resist-. 


ance to’ the whims and caprices of every person who chooses to attack them in a 


court of justice; but it should be well understood that only that class of evidence. ae 


- which commands respect, and that amount. of ib w which proces: some i cular a 
make such au attempt. successful. . 3 | | 
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7 Apple the rules, here So eleanle ind. dows to this case, it was not | 
. proper to recommend to the Attorney General that suit be brought to 
secure the cancellation of the Tierra Amarilla patent, inasmuch as I do 
not think such suit. can be success silly maintained on. the record pe ; 
- sented to me, | 
Since the matter has been. pendine a the on Antonie J oxeph, - 
the Delegate from the Territory of: ‘New Mexico, has filed in the Case, a- 
gi cinGual from a. large number of persons who represent themselves to 
be the descendants of those who originally went upon said grant with | 


Martinez and who complain that they are being deprived of their rights: 7 


to free pasturage. to ‘wood. and vane places by the present g grant | 
owners. | = 
These are matters with which this Department cannot deal, but said 
| parties must obtain redress, if entitled to any, from the courts. Ifthey | 
are entitled to such rights under the law the patent of the United States 
could not and did not deprive them of those rights. The grant was — 
- confirmed to Martinez by Congress and the patent is a conveyance by 
_ the United States to him of the title thus confirmed and does not take 
ene or affect the rights of any third. Parties, | 


_BRACTICE_NOTICE—PERSONAL SERVICE. 


| PaRRISH Ve a AY.. 


Notice of a contest by registered letter is not neon service, and oe no juris- | 
| diction on the local office. 


| Scorétary Smith to the Commissioner of the Gener al Land Ofie, Decem- 


GLH) er ty 1894 TP) 


. The ‘question presented | by the appeal of Fane ‘EB. Jay from your - 
office decision of February 21, 1893, transmitted here by your office . 


— letter of April 10, 1893, is, ‘whether a notice of hearing by registered 

— letter, to a party, pee jarisdiction: on the local office. 
_ The land involved is the N. 4 of the NE. 4 of Sec. 35, T. 27N., RB. 20 W., _ 
| Missoula, Montana, land district, the township ee of which was filed 
in the local office July 17, 1891. | 

September 4, 1891, the ‘defendant, J ay, tnade ioniesiead Gi of el 
tract, with other ade ‘September 21, 1891, the plaintiff filed in the 


| local office a corroborated affidavit, alleging settlement on said - - 
- described tract, on October 13, 1887, which she averred was long prior | 


_ to the setilement of the defendant; that she had made valuable’ 
improvements on said tract, and a hearing was asked to determine the 
priority of her claim. _ 
September 22, 1891, the local elites notified the oon by | 
letter that the ‘testimony would-be taken October 23,1891, at, Holt, . 
Missoula county, Montana, before. one, Jobn G. Dooley; and that the : 
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hearitiz ae aie local office ould! oceur: ne November: U1, 1891. The 
registered letter to the defendant was addressed. to him at Holt, Mon- — 
tana, where the testimony was to be taken, and was received by him, — 

as sea by the return receipt, September 27, 1891, ‘He did not appear 
‘at the taking of testimony October 23, nor at tie hearin oe November 11, 

1891. The plaintiff appeared at both of said times and places, and on 
the testimony introduced by her the local office recommended the can- 
cellation of the defendant’s homestead entry as to the tract here involved. 
On appeal ‘to your office, the defendant also moved to dismiss the 

case, for waut of jurisdiction. Your office overruled said motion, and 
directed that should said decision become. final, the a should be 
permitted to file for the tract described. 


~The appeal of the defendant to this Department is substantially upon. 


| the. ground that your. office erred in overrulin g his motion to dismiss 
the case, and ane the auesuion stated at the beginning of this 
| 2 decision. is 
7 Tt is urged that the mance given ‘the defendant fe sevalercd fetter a2 
| confer rec no jurisdiction on the local office, that Rule 9, of the Rules of : 
Practice, require that personal service shall be made in all cases where 


- _ the party to be served is a resident of the State, and shall ‘consist in ; 


the delivery of a Copy; § and that. registered letters are legitimate only | 
as a part of the requirements in notice by publication, and of interloc- -_ 
utory motions, proceedings, orders and decisions; and the case of Far- 
rier v. Falk (13 L.D., , 546) is cited as conclusive of the question presen ted. . 


In seeking to show. the inapplicability of Farrier vo. Falk, supra, to aa. s 


is question involved, your office, in its decision, draws a very nice” 
distinction between hearings ordered by the local. office on an affidavit 


of contest, and heariugs ordered on its own motion to determine the - 
rights of souslicuing claimants, and the notice necessary in each instan ce 
. to confer ‘jurisdiction on the local office. Without further refer ence to — | 


that distinction, I call your attention to the .case of Chesley v. Rice | 


(16 L. D., 120, at p. 122), where it is stated that “ notice of contest and . 
hearing mau be served per sonally,” as provided by Rule 9, of the Rules 
of Practice. -In the case of Farrier v. Falk it is held that “service of 
notice in contest proceedings cannot be legally made by registered. let- 
ter, and that notice thus served confers no jurisdiction on the local — 
| office. a : | 
The case at bar is an n' adversary proceeding. Those apoaeedin gs 
- were invoked by the affidavit of the plaintiff, and: the result will vir- 
tually determine the rights of one party or the. other to the land 
involved; hence it is in the nature of a contest proceeding. 


The. rule of the Department, as established by numerous decisions 


and the Rules of Pr actice, in effect is, that where.an individual resides 
in the same State where the land claimed ‘by him lies, and proceedings | 
adverse to his. interests in said land, requiring an. adjudication, are — 


instituted, iene of his ‘person by the local office can be acquired. 7 - | 
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only: by personal service of ieee: on him, and that notice by registered | 
letter is not personal service, and Gntere no jurisdiction on the local — 


‘office. In view of this fact it is. evident that in the case at bar the local - 


office acquired no jurisdiction over the defendant, eos v. Terhune, | 
18 L. D.,-586. \ | Pk 
Your deccion is therefore reversed, with instractions to return: the | 
— case to the local office for “proceedings de novo on the. affidavit of the 
| plaintiff. | - 3 | 
HOMESTEAD CONTEST—LEAVE OF ABSENCE. 
TAYLOR v. HENRY. 


A leave of absence procured by an entryman, who in fact had not established resi- 
_ dénce on the land, will not operate to defeat a subsequent contest in which 
abandonment is char ged against the entry. 


Secretary Smith to the Commissioner of the General Land Office, Decom- | 
(J. 1. H.) “ _ber 1, 1894, (B.W. 0.) 


I have cousidered. the appeal by Fred. C. Taylor fons your office 
decision of February 14, 1893, dismissing his contest against the home- 
stead eutry made by Henry lL. Henry on June 24, 1891, embracing the 
SH. 4, Sec. 21, 1.3 N., R. 1 E., Boise City land district, Idaho. 

Said soiitest was filed Deceniber 29, 1891, ‘aiegine abandonment 
and the notice issued thereon was ved the next day. 

With the said entry papers is an affidavit for leave of absence under - 
the third section of the act of March 2, 1889 (25 Stat., 854), which bears 


. the following endorsement: 


Filed December 28, 1891, and leave of absence » granted for six months om date 
hereof. | 

‘Ons. =F KinGsiey, Register.” 

The icine upon Taylor's contest was set for February &, 1892 , but, - 
upon motion by Henry, was continued to March 8,1892. oe 

On that day Henry appeared with Alfred. A. Teaiee who, aeane as 
Henry’s attorney, moved to dismiss the contest, but. after: the motion 
had been argued, it was denied. 3 

A stipulation as io the facts was. then drawn up and sighed by a 
_ Frazier, in which it was admitted that Henry had never established a 
fesidenes upon the land, but had placed improvements thereon, con- 
. sisting of a house calded at $400, which was only partially completed. 

It was agreed in said stipulation that the contestant might otter fur- 
ther testimony if he desired. | 

The case was continued from time to time until nebeaies 1b, 1892, 
when the local officers called. Frazier’s attention to the fact. that. ie | 
had never qualified. as required by the rues:and regulations governing 


the recognition of attorneys before the local office, and: had never filed — ae 


written eunon ey to represent Henry. 
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- ie sHerenpori complied and witmesses o on both. sides: were examined, oo ee 
7 the case being continued to next day. — : 


On the following day. he moved to strike the euipulation from the ~ 
record, and in the decision of the local office upon the Sata said motion 3 
was granted, their decision stating: : | 


That the facts, as stipulated, ‘do not ag TeO with fhose developed by es exaimiiation ae 


of the witnesses, and all parties having been allowed a full opportunity to testify 7s 


in the case, the said stipulation i is not considered i in the matter. of this decision. 


Their decision recommended. that the contest be dismissed. Said — : 


; decision was sustained by your office decision of Februar y 14, 1893, an 
appeal from which brings the case before this Department. _ 
From a careful review of the entire record, I deem it unnecessary to 

consider the question’ as to whether the defendant is bound by said. 4 

E stipulation, for its only effect: would ‘be to strike out the testimony, 3 
subsequently offered in his. behalf, a consideration of which does not - 
_.affeet the disposition of the case. . | 
In the case of Yarneau v. Graham (16 if D, 348) i it was held Gat ae 


Leave of absence granted toa homesteader under section three, act of March Za 


_ 1889; does not preclude the initiation of a contest during such pera’ on account Rae 
of non- compliance with law prior. thereto. (Syllabus. d- | 


_ And in the case of Sylvester Gehr (14 L, D., 95), it was held that— . 


‘Section. three, act of Mar ch 2, 1889, pernits, under certain circumstauces, # a leave 


= of absence after settlement, but does not. authorize. an extension. of ti me for the estab- 


lishment of residence, (Syllabus. )- 


It is shown that Henry, prior to the initiation of these procéedin gs, : i 


resided - in an addition to Boise City, distant about seven miles from 7 
the land in question, where he was engaged in the lumber business. 


‘He had a house, consisting of three rooms, built. upon. this. land, | be - 
which was without: ohmiey and otherwise Incomplete at the time of pes 


the filing of this contest. _ | 
During the absence of his wife, on a visit east, he, on October 10th wa 
or 11th, 1891, visited the land, and began ab residence, the nature a 7 


_. which is shown ey his own ieameny: 


Direet examination. | 7 a | | | 
Q. Did you ever since filing upon this land. go. ‘apon it for tlie | purpose and with 
the intention of taking up your ‘residence there ont making. it your home? a 80, 
when ? . 
“A. I did; .1 went onto ais land some time between the 5th and 15th of October, 
I think it was the tenth or eleventh, 1891. : 
_ @. Were you ever on these premises and remained there over. night since you 
have filed upon the land? 
A. Iwas, I think it was the 10th or th of October, 1891. : ) 
. Q. Where was your family at the time yor went upen this land for the purpose of — 
making it your residence? : 
A, They were = ae 
- Cross- examination. 7 
 5@)- What i is the condition of the ee on the land as sto eae ‘aonipleted ? ve - 
A, The house is all completed except the papering, cone up under ‘the poreh one 


. ‘little Ee sue a chimney, and pemins it. 
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.- Were the shavings ever cleared out after the carpenters Jeft it? —— 
No 2-0 Ul, : ‘ : 

. Did- you ever pat any furniture into it? 

Nothing but.@ bunk there; that is all. 

What did you.do when you first went upon that + land on ‘the 10th or 11th of 
ober? 

I went there and sidistad’ my horse and built a fire and went to sleep: 
Where did you build the fire? 

Outside, between the house and the ditch. 

. About what time a day was this? | 

. This was in-the evening. 

. Your family went east partly on a visit aia they not? 

. Yes sir, 


Oc 


prererergerers 


a His wife pchanned later in October, but did not. go to the land on - 
ae account of sickness, the nature of aniehs is shown by defendant's testi- 

a Coy : | ° 

\ Q. What Was the matter of your wife during the fannie you say she was in ill health 
mA. Nervous trouble brought on by : a felon. ,_ | 
_ Q. Where was the felon? 4 
A. On her right thumb. 
He admits that prior to the filin g of this contest he fied an that 
such contest was likely to be filed, and when asked: “Was it before 
you filed the affidavit for a leave of abecnce!” he replied, - Teould not. 
say as to that.” ' 
It is plain that Henry oe never begun an saeeuul weelenos upon this 
land prior to the initiation of this contest, and that the: application. for 
leave of absence’ was filed with a view to. forestalling contest. 
The facts, as disclosed by the testimony, show that there was no 
| Sena for granting the leave of absence, and his intentions are mene 
plain by his subsequent acts in relation to the land. 

_ The decision of the local officers recommending the dismissal of the 
contest was rendered July 16, 1892, and on the 2ist of same month he 
relinquished. his homestead and on the same day- made desert entry of 
the land. | ; 

From a review of the entire matter, I niust hold that the homestead 

- entry was. subject to contest on Decent 29, 1891, and that upon its 

cancellation. Taylor should have been accorded a one right of | 
entry. : | oe yh Pg. 
_ must, therefore, reverse your office decision, ana direct that Taylor. 
be. savicsd of his rights, and if he make entry within the thirty days ‘ 
granted him as a preferred right, Heory’ s desert, land 1 entry will be — 
canceled. 
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RAILROAD GRANT—MINERAL LANDS—PA ATENT. 


CourrRient v. Wisconsin’ CENTRAL a R. Go. 


Under a railroad orant which provides that all mineral pads ie: and the same are 


hereby reserved and excluded from the operation ‘of this act,” a patent issued for 


- ands, “excepting and excluding all niineral lands should any such be found to 
exist,” does not reserve to the Department. the power and authority. to subse~ 


quently gue into the character of the lauds embraced in said Panes 


Secretary y Smith to the Commissioner of the General Land Office, Decem- : 
te ber 1, 1894. 0° 0 (dz. IH.) | 

-s-* The BE. 4 of the NW. 4 of Sec. 33, T. 40N, R.2 5, “Wausau, Wiscon- 

_. Sin, is within the indemnity linits of the grant to the State of Wis- 


consin in aid of the Wisconsin Central Railroad Company. 


By the terns of the granting act-(13 Stat., 67, Sec. 6), all mineral : 
lands were reserved and excluded from the oper ation of the act, except — 
so much thereof as was embraced in the right of way throngh ‘stich _ 


reserved mineral lands. 


October 21, 1882, patent was issued to said company, conveying o this sae 


and other lands, described by legal ‘subdivisions, selected. within its 


defined indemnity limits, but excepting and. excluding therefrom “all — ; 
-. . “mineral lands, should any such be found to exist in the tracts embraced: 7 


; in the foregoin g description. ” 


| August 2 22, 1889, John B.. Courtright, by ‘William: WH ‘Jacobs, ne | 
attorney in fact, ee to make soldier’s additional homestead. entry - 
for the tract. ‘With his said application, he filed the following paper: “A 


i” John B. Gaurenont: do hereby offer to prove, in connection with and in support — 


of. my application herewith made to enter the east. half of the north west quarter of 


section number thirty-three (33) of township No, forty-six (46) of range No. two (2) 


east, containing eighty acres, that on the 5th day of May, 1864, and ever since, the 


‘said Jand was, has been, and now is mineral land, containing extensive and valuable | 
mines of iron ore in every part of the same, and valuable chiefly or altogether for 
such mines, and that the said lands were expressly reserved and excluded from the 
"operation of the act of Congress, entitled ‘‘An act granting lands to aid in the con- — 
. struction of certain railroads in the State of Wisconsin, ” approved May 5 5, 1864, and 


eXpr essly resery ed and excepted from the patent to the Wisconsin Central R. R. Co., 


es cand are now public lands of the United States, subject to my. entry as applied for. 
 -§, E. Thayer, register of the Wansa a office, rejected his said applica. — 


tion; a as follows: 


- Application eenen ior the reason that the land applied se is within. the: Haeme : 
, nity limits’ of the erant for the Wisconsin Central Rk. R. Co., and was patented to. 


ale company. October 21, 1882, and the same is not therefore’ sa ect to ony 7 
ey fees duly. ten dared. 


ae. ~ Courtright appealed, and by your decision of. October 30, 1390, you . 
ces aft med the action of the local officers, and he now further px sosectes 
ee wih appeal to this Department, and asks that a hearing be allowed him - 
te show that the land is mineral, and, in the event he does, that his 
Se entry may, be allowed, - In the paper accompanying his 8 application, he oe 
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on does not offer to prove. that: the tract in question was known to be ae | 
eral at the date the grant took effect; but in his brief, filed in the case, — 


- counsel for applicant (Hon.. William B, Vilas) offers, in the event. that. 
such showing is deemed necessary, to amend his statement of facts so. 


+ aS to show, that ‘““in fact, before the Wisconsin Central Railroad Com- aa 


pany acquired any right or title to the land, large quantities of iron ore 


were regularly taken from the mines upon the lands, and shipped. to | 
_  . Iarket, which the agents of that company very well knew, but con- 
. cealed fr om the Department,” and asks to be allowed to do 80. 


Elaborate br iefs have been: filed by counsel in the case. 7 
 Itis contended by counsel for the company that the land, ive | 
been patented by the executive department of the covernment, this 
Department has parted with its jurisdiction, and can not entertain the 
application ; that if the patent, was issued in violation of the granting — 
act, resort must: be had to the court to set aside and vacate the patent, 
SO Pe as it embraces the land in controver sy; that the reservation and _ 


~ exclusion of mineral lands in. the granting’act had reference to lands — 


known to be mineral at the date of the grant, and that the discovery — 
of mineral years after the grant had attached and patent had issued | 
— could not defeat the title; also, that iron is not mineral within ie | 
meaning of the words of roeer vation in the granting act. 
On the part of counsel for the applicant, it is contended, in sub- 
stance; that iron is mineral within the meaning of the act; that the act, 
having expressly “ reserved and excluded ” mineral land fre om the grant, 
the executive depar tment properly excepted such lands from the patent, 
~ ancl having so excepted them, they are not, patented lands, but remain 
a part of the public domain and subject to the AEN i of this — 
Department. 


When a patent has issued ‘for any por ‘tion of the public domain, the ._ 


| juvisdiction of this. Department ceases as to the land so patented. This 


has been so repeatedly decided by the courts and this. Department = 
: thiat it has long since ceased to be a question ‘in dispute, but has » 


become a maxim of the law pertaining to the a ace of is public 
lands. . 
-Itis pr etty well settled that if the patent to the company contained 
~ no words of exceptiou or reserv ation as to mineral lands, such a patent 
' would have deprived the Department of jurisdiction over all the laud 
so patented, and left to the courts the determination of the rights ot 
the company, in case they were disputed. . | 

But counsel for the applicant insists that under the terms. of ind | 
exceptions contained 3 in the patent, the mineral lands within the limits 


of the grant have never been patented’ to the railroad company, and be ae. 


that the Department still has jurisdiction over these lands. 


On the other hand, counsel for the company contend that, because : : 


the grant can not be affected by any words of reservation in the patent, 
such words. must be regar ded. aS. superfiuous, and ine ae cousid - 
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3 ered as. eeuvayins loiter izhtfally or seconsiuily ail the danas : - 
described therein, and, before the company’s right thereto can be dis- 


| : _ turbed, the patent. must be set.aside as to lands ee conve; eyed %e | 
= by a court of law or equity. = 


Thus the issue upon the 1 main. question i in cues case is teary and 
‘sharply defined. ) 
-- Are these words of exception superfluous, or did tien, serve to scoene tah 
the mineral lands from the patent to the company? For, if they did, - 


_ the land in dispute has not been. patented to the company, but is still ce 
a pact of the public domain, and subject.to disposal by this mere nent: ees eo 


— The granting clause i in said patent is-as follows: 


- ‘Nowe know ye, that the United. States of America, in dcaisideration ‘of the prem- 


ises, and pursuant to the said acts of Congress, have given and granted, and by these. _ 


presents do give and grant, unto the Wisconsin Central Railroad Company, its 


‘successors aaa assions, the tracts of land selected as aforesaid and described in the = 


+ foregoing, yet excepting and excluding all mineral lands, should any such be found | 
to exist in. the tracts embr aced in the foregoing description. | 


. In this case, the legislative grant fixes the rights of a -aindna cs 


company, i. e., contains all the terms of the contract between the goy- 


= ernment and the railroad company. The grant passes title, and patent =~ e 


slag unneccessary for that purpose. .The patent is issued by the officers a . 


-. of the government to define and identify the lands granted by act of 
Congress, and is a convenient mode of placing in the hands of the ~ 


grantee a written evidence of his title. The patent must follow the — 


ae ' granting act, and cannot add to or take from the grant, nor can terms 


“ or restrictions be rightfully i inserted in the patent which are e not author- | 
~ ized by the gr anting act. | , 
The exception of inineral lands in the patent in lesion uid ‘not = 


rightfully go any further than “ive expression to the intent of the. a 
statute.” Does the exception in this patent perform its proper office? 


- That i is, is it confined to giving expression to the intent of the statute? . 


The exception in the patent excludes. all mineral lands “should any. ~ 
a such be found to exist” in the tracts. embraced therein. The mineral = 
-. reservation in the granting act is inthe following language: “all | 
-- mnineral lands be and the samie are hereby t reserved and excluded from. a) 
the operation of this act.” : | ee 
 - The granting act is silent as to the time he the character of the. Pe: 
land shall be determined; while it would seem that thelanguage ofthe = : 


patent which excepts mineral lands leaves the Dee acter an open duce : 
tion after patent. 


ee an The supreme court of the United States cohen ia ietiaed: in ihe case a7 | 
- of Barden v. Northern Pacific Railroad Company (152.U. 8., 288), in 


- ; construing a similar grant, that the Department of the Interior had | 
- jurisdiction to determine the character of Jands within the limits of the 


ce ‘grant up to the issuing of patent, but not afterward. Aiter stating _ 


_ that the Department had jurisdiction to inquire into the character of ae 8 
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ands « up to the date of pateut, and. fiat ies was ae duty to do so, aed : 
_ see to. it that lands other than. Hone pranier should not pass to paten a 
| the court said: | | 


Tt is true that the piven has been isstied in many instances win the investiga: . 


- ‘tion and consideration which the public interest requires} but if that has been done 
without fraud, though unadvisedly, by officers of the government charged with the. _ 

' duty of supervising and attending to the preparation and issue of such patents, the * 
‘gonsequence must be borne by the government until by further legislation a stricter | 
regard to their duties in th: vt respect can be enforced upon them. 


Thus, ‘it willbe. seen’ that after patent has issued, the Sepactienl 


= loses jurisdiction of the lands included inthe patent, althoug h no inves- a 
tigation of the character of the land be made. ‘The issuing of patent 


is a determination by the Department that the lands embraced therein | 
are of the character described in the grant. , | 
In the same opinion, the court further sald, as to the effect of a SS 
(p. 330): 3 | 3 | 

The grant, even when all the acts required of the erantees are performed, only 


passes a title to non-mineral lands; but.a patent issued in proper form, upon a judg- 
ment rendered after a due exaniinatiou of the subject by officers of the Land Depart- 


- ment, charged with its preparation and issue, that the lands were non-mineral, would, 
. unless set aside and annulled by direct proceedings, estop the government froin con- 


tending to the contrary, and as we have already said in the absence of fraud in the 
officers of the department, would be conclusive i in subsequent proceedings Teepeot 


- > ing the title, 


‘This decision. construes a grant similar to the one now in. question, 
and decides that the Department loses jurisdiction to. decide the char- 
acter of the land after issuing patent. If this isa proper construction . 


of the granting act, then the exception in the patent -‘ yet except- 


ing and excluding all mineral lands, should any such be found. to 
exist,” cannot confer upon or reserve tp the Department the power and. _ 


a authority to inquire into the character of the lands embraced i in the 
patent. .If it was the intention of the officers of the government to 
_ to. leave as an open question the character of the lands embraced in the 

patent, then they acted without authority, for when, patent issued, 
. that was the end of the jurisdiction of the Department over the inde. 
The exception contained in the patent went beyond. “giving expres-_ 

‘sion to the intent of the statute,” as construed by the supreme court, : 
and added a restriction Een the grant which is not to be found i in the 
| granting act. 


I am therefore of the opinion that the Department has not jurisdiction 


to determine the character of the land in controversy after issuance of a 
patent. If it be true that the lands in question contain minerals in 
_ paying quantities, and that this fact was known to the officers or agents © 


of the company at the date of selection, or date. of patent, and they 


_ failed to make the fact known to the Department, such conduct was a 
fraud upon the government, and the courts can grant relief. -* 


The cases cited by counsel as to the effect. of similar exceptions in 





“ro Ayae - "DECISIONS RELATING TO. THE PUBLIC LANDS. 


deeds and patents are, I ‘think, distinguishable Froth ‘the one at can | 


but I place my decision in this case on the ground that under the | 


| decision of the supreme court in the Barden case (supra), the Depart: ae 
ment was, by the i issuance’ of patent, deprived of jurisdiction to oe 7 


- and determine any question respecting these lands. 


-. The decision of your office is therefore affirmed. 


“RAILROAD GRAN T —MINE SRAL LA ND S+PHOSPHATES. 


Tooker ED AL. %. FLoRqpa Ry. “AND NAVIGATION Go. 


Danis lee wise of the ciation to pass under the railroad. grant mate by the act of 
ie 11, 1856, are not excepted therefrom by the fact. that Ane. are show: n to con- | 
tain. phosphate deposits. - 

~ The word “mineral” as employed in the act of J une 22,1 1874, can. 1 not be eonstedeae | 

| to mean phosphate deposits, hence. Jands containin g such, deposits, are. 08 : 
excluded from selection under said act. oe 


| Seer etary Smith to the Commissioner of the General Lani Office, Decem-: 
(J, I. H.) fs ber 1, 1894. eb AO WO 


L have considered the appeals filed from your office decision of Novem- 
_ ber 7, 1892, in the matter of the protests filed by James I. Tucker e¢ al, 

against selections made by the Florida Railway and Navigation com- 
pauy, now kiown as the Florida Central Peninsular Railway company, 
of lands alleged to contain valuable deposits of phosphate. 

The sections in question embraced lands within the indemnity limits 
of. the grant to said company selected under the prov isions of the act 
of May 17, 1856 (11 Stat., 115), and also selections made in lieu of tracts 
palnig wished under the at of June 22, 1874 (18 Stat., 194). : 

Your office decision found in favor of the company as to selections. 
made under the act of May 17 , 1856, supra, being its regular indemnity 
selection, because there was no express exceptance of mineral lands 
from the grant made by said act, but held that selection could not be | 
made under the act of June 22, 1874, supra, of lands containing phos- .- 
phate, because, by said act, the cor pany. was restr icted i in. its selection 
to lands that are not mineral, . e eke. 

From your first holding Tuckér et al. filed : an appeal, and fr om. the 

‘latter part, the company has filed am appeal to this Department. , 
- We will first: consider the selections made under the act of sal Hi : 
1856, supra. 
i In the appeal ‘by muerer et al. it is clone that ‘aicnowen the act _— 
~ making this grant did not specifically except mineral lands, yet it = 


a expressly excepted from the operation of said act ie any, and all lands . = | 
-. heretofore reserved to the United States . . ... for any purpose — 


whatsoever,” and that all mineral lands were at tivat ane reserved from _ 
~ gale under the aaa poliey of. the government, and hence od bak pass 


m under said eront 
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In the fix st place it must be remembered that 


- from the period of 1785 to the discovery of the great gold fields of Sailtoenins in | 


' 1848, the legislation of the Congress of .the United States, as to survey, lease, the 


_. gale of mineral lands had been for lead, copper and other base metals, and applied. _ 


to the territory in the region of the Great Lakes . . . . . . and the present 


_ State of Missouri. . Public Domain, page 320 


By the act of September 26, 1850 0 Stat., 472), Congress ordered the 
mineral lands in the Lake Superior and Chippewa districts, Michigan, 
to be offered at public sale in the same manner, at the ininimum price, 

and with the same rights of pre-emption as other public lands, but pro- 
vided that the same should not interfere with leased rights. | | 
In January, 1848, gold was discovered in California, the territory | 
recently acquired from Mexico, and the discovery being of such great 
value necessitated a change in the matter of the disposition of mineral —_ 

lands, to the end that they might be kept under government control 

for the public good... . | 

The means, however, was not t provided. for acquiring title 6 such 
lands until the passage of the act of July 26, 1866 (14 Stat. , 25), which 
provided for acquiring, by patent, title to cveins or lodes of quartz, or | 
other rock, in place, bearing gold, silver, cinnabar or copper.” = 

Theact of July 9, 1870 (16 Stat. , 12), provided | for the allowance of: 
placer claims of lands including valuable winerals in other forms of 
deposit than veins of quartz or other rock in place. | | 

The act in question, under which said company claims, namely the 
act of May 17, 1856, supra, gt canted Jands to the States of Florida and 
Alabama, and, as hefore stated, contains no reservation of mineral 
lands. : 3 : 

_. Prior to the passage of said act there had never been an act of Con- 

Tess, or executive order, recognizing or classifying phosphate lands as 
mineral lands. The eval of ai ‘analysis made by Francis Wyatt of 
the Laboratory of Industrial Chemistry, of New York, of the Florida 
| phosphates, which is furnished by the company’ s appeal, shows the 
composition of the material to‘be practically identical with that of ani: 
mal bones andl Peruvian guanos, aud the question arises, were lands — 


containing such deposits reserved under the general policy of the gov- — | 


 erninent, as evidenced by its legislation in relation to mineral panes at | 
the date of the passage of the act in question. | hb es . 
I fail to find evidence of such policy i i my investig gation of the lags | 
relating to mineral lands: | 


As before shown, the legislation prior ” the year 1848, “was directed —— 7 


toward the baser metals, which were at first leased and afterward 
exposed for sale, and by the legislation embodied in the act of Septem. 
ber 26, 1800, supra, it would seem that the purpose of Congress was to 
- put sich lands on an equal footing with, and to dispose of them, the 
same as other public lands. | : 

I am therefore of the opinion that at the date of the passage of the | 
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Pes act in ‘question, it was not the policy of the poveriinent to reserve ve 
lands containing ‘the baser métals, and as there had been no legislation = ae 


prior to this time, giving recognition, or classifying lands containing =~ 
phosphates as mineral, that even if it ‘be conceded that such lands are 
correctly classed as’ mineral lands, they are uot entitled toa higher’ — 

classification than that of baser metals, and were, consequently, not = 
reserved to the United States at the date of the passage, of the act is), 


question. iy 
I must, therefore,. affirm your office decsion in so far. as ie Held: icy ; 


lands. other wise of the character to pass under the grant madebythe ~~ . 
act of May 11, 1856, supra, are not excepted therefrom by the fact that 


: they are shown to contain phosphate deposits. 


_ As to the land Selected under the act of June Oo: 1874, supra, said 7 Ai | 
act gives to the railroad. upon relinquishment of title to land entered — 


after their right was held to have attached. to the same, the. right to 
select. an equal quantity “fron any of the public lands not mineral 


4 and within the limits of the grant not otherwise appropriated at the 


date of selection, to which they shall receive title the Same as though 
originally granted.” : " 
~The sole question presented by this legislation. for eonnides re is 
whether the restriction contained therein limiting the selection to pub- 
lic lands not mineral, excludes from the put of selection lands con- 
taining deposits of. phosphate? : 
- The act of July 22, 1874, is a remedial act: aia is. ‘aiplioabie to all 
land grant railroads. It is necessary, therefore, in considering the 
scope of the word mineral, as employed in said act, to refer to the leg- - 
islation making the several jand eae to aid i m the construction of 
railroads. . : | 
The oo land. grants, notably the one under which. “ilie’ company 
claims, as before stated, contain no specific exceptance of mineral lands. 
~ The grants made ane. the year 1864, and subsequent. grants, being 
the cor poration grants, do contain .an exception of mineral lands, butit 


ee is provided that the word mineral, as there used, should. not be con-. 


‘ strued to include coal and iron. Te: would seem, therefore, that the— 
- word mineral is given a limited construction, and when this fact is taken 
into consider ation with what has been before: stated on the subject of . 


gree mineral legislation, it would seém that the purpose of the word mineral, 


as used in the act of J une 22, 1874, supr ‘a, was to except from selection, : 
on account of said act, those iande containing valuable metals, such as 
gold, silver, einiialian, and copper. The word was not used in its’ 


_ broader sense, for the greater part of the earth contains mineral in” 
, 5! some form, the value of which often depends upon. it location, or the 7 a 
~ state or advancement of science which ‘makes known. its uses. Be 
Tam clearly of the opinion that the word mineral, as employes inthe 


act of J une 22, 1874, supra, can not be construed to include Jands con- 


- : . aus ea of eee | 
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_ it may be proper i in n considering: this. queeuen to refer to the act of | 
~ October 1, 1890 (26 Stat., 663, entitled “An act for the protection of — 


actual settlers who have ‘age homestead or pre- emption entries upon. — 
the public lands of the United States in the State of Florida upon 
which deposits’ of phosphate 1 have been discovered since such GIUEIOS 
were made.” | ¢ 

. It appears that as soon as the knowledge of ie diséovery of phos- 
phate lands and their value was brought to the attention of your office, 
all entries made for lands containing such deposits were at once. sus- 
pended, and: the legislation réferred to directed that those entries made 
in good faith prior to April 1, 1890, where the entryman had no knowl- 
edge of the deposit at the time of his settlement, might pass to ee | 
upon showing compliance with law. 

Whatever may be the effect of such legislation as bear ing upon the 


question as to the present classification of lands containing valuable’ = 


| deposits of phosphate, it. can not have ony beanng pom: the quesuon io 
in issue in this case. > ere 
Your office decision must therefore be reversed i in so far as i ole Ps 


that selection can not be: made on account of the act of J une > 22, 1874, b —* 


: of land containing deposits of phosphate. 


-The selection for the company will therefore remain intact, andt the 16 7 


si, protests against t the same will be dismissed. 





- PRIVATE EB CLAIM—PUBLIC SURVEY. 
-RancHo CANADA DEL CORRAL. . 


| The. owners of a patented private claim will not be heard to: ivan the Seeouniees oe 


of a public survey, closing the lines thereof.on said claim, where such survey a 


excludes from the public. domain the full amount of land covered by the parent | 
. issued for the private claim. . 


‘Seoretary y Smith to the Commissioner of the General Land Office; ee ca 


Oe Oo 5) a se) a ace dD): 


The owners of the Rancio Canada del Corral appeal from your office - 
decision of May 19, 1893, accepting a survey of public lands adjoining 
‘said rancho on the north, ‘maile December 31, 1890, by wenuty: Surveyor | 
Harrington, of California. : 
October, 1840, Don José Dolores Ortega mederit el request tothe — 
- prefect of ‘the Furisdichon of Santa Barbara, California, for a grant to _ 
him of “the place known as. the Cafiada del Corral “which 18 vacant 
and belongs.to the mission of Santa Barbara.” 7 
In November, 1841, the grant was made as prayed for for the land. known as the. 


Cafiada: del Corral, bounded by the rancho of Don Antonio Ortega, by the gulch 
- known as the Llagas by the Sierra and the sea....... Third, the land herein 


granted. is of two square leagues, more or less,. as shown by the sketch annexed to po es 


tlie respective expediente. The judge who shall give possession shall have the land | | 


measured agreeable to ordinance leaving the. purpina to the nation for its proper use. — ah | 


POE MOk 19——27 
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ot arte possession » was given Je annary, 1845, and the » grantee eons —o 


 taned” in possession ever after. 


May 30, 1866, patent issued. ‘foeala A Ortegs a Be om ne Unite ad States rae 


oe and, sO. far US sie case is concerned, that. ‘patent concluded the juris- — 


| : diction. of this Department. as to the land embraced | therein anda as sto ae 


ae : all questions antedating tle patent. 


In 1890, the then sur veyor-general for Californi ‘nia, ‘Ginierad the survey a 


oe - of public lands on the north of this tract, which sur vey necessitated the . 7 . 
— @losing in of the public land with the Ortega grant on.its northern line. a 


a  “Dhis. survey was approved by the then surveyor- general of California ©. 

- in 1891, and the owners of the grant covered by the patent aforesaid, ~ 
: protested against. the survey on the ground. that the old. grant, the oe 

~ os Derrell survey of 1860, and the patent that. issued upot said survey, - . ee 


a constituted a grant by boundary and not one of ‘quantity. . 
The contention is. whether. the. original grant, ‘survey, and patent, 


covered lands simply known as the Cafiada del. Corral, bounded, by | | 


the Sierra on the north and the sea on the south (the side lines being 
ee undisputed always) and supposed to contain two square leag ues within 


= those named boundaries. 


The owners maintain that the Catiada del Corral, the. old survey, 
and the patent, give them to the top of the mountains on the north. | 
The then surveyor- -general of California held the grant and patent to: 
be one of quantity and limited to two square leagues, and ordered the 
survey of public lands. on the north to be closed in on that mneory) and. 
your office decision sustains that. position. 

An examination of the records of the proceedings, from the prayer 
of Ortega in 1840 to the confirmation of the grant. on his petition 
therein by the court, show that the owners of the lands covered by the 
grant can not complain of this holding, because under it the grant 
is held to be one of quantity and for two square leagues, while the . 

description given by the commissioners appointed to fix the original | 
es grant, is one by measure and 1 18 as follows: 


Commencing at the north- west point of said plas ou the brow: of the hills and 


a yneastured along the edge of the’ hills from the -bijia +o ‘the beach, the distance of ~~ 


| 2500 varas; thence easterly up to. the stream of the Canada de las Llagas, the dis- 
tance of 6000 varas; then in a northerly direction to the foot of the range of moun-- 


_.. tains, the distance of 2100 varas;.and_ thence to the place of beginning pcanba ae oe 


i incall 1 sitio, 3500 varas. (One sitio is a square league.) 5 oe, 
et And the patent recites the decree of the United States district court : : are 
es gb December, 1855, as follows: — us 


oe is “ordered, adjuadg ed, and. ‘decresd, that. the ‘decision of said . conimissioners be ee OS 
ek affirmed, and that the alain of the said José del. Ortega, to the rancho Canada del 
ee = Corral described i in the original grant and the map in this case, situate in. the county | 
of Santa’ Barbara, isa good and valid. claim, and the « same is s hereby. confirmed to 
oe the extent of two square leagues, | fish , ae 


~The very able brief of the atecauts urges. 5.stron aly i that the any 


% from the Sierra to the sea” reaches to the top. of the mountains ; and oe Je 
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- : elie eceh upon the words found. in the field notes of the Terrell sur- 


vey, wherein the north-east corner is described as “‘a mound of rocks, | 
’ station on top of the mountains,” and also because the plat of that . 
‘survey marks the northern boundary as the “top of high mountain 
range cut by deep ravines and canons,” but an examination of the | 
expediente in. the original grant conclusively negatives the theory that 
- the grant was one of boundary and ran to the crest of the ridge upon 
the north; for the description therein of the north line, as well as in 
the judicial proceedings,. was “in a northerly course up to the base of 
high range of mountains” and again in recapitulating the boundaries, 
it- gives, as the north line, “the base of the high range of mountains. 
of Santa Ynez,” and gives by varas the dimensions and says: “This 
measurement. being concluded there resulted to be contained therein 
one Sitio (square league) and 3500 varas. is | 

-Yhe Terrell corners have been obliterated and lost; the survey now 
in issue was made, - and gave the Ortega grant the full amount of two 
square leagues and closes the public lands on the north on-that line. 

‘The owners of said rancho have left to them, by this survey, the full 

‘amount of their grant covered by their patent whether considered as & 
a grant of quantity, or a grant by boundary.. 

~ Your office decision is affirmed. _ 


4 
ho: 


iW OMESTE =D ENTRY—REIN STAT EMEN' T. 


Rice v. MITCHELL. 


A homestead entr y¥;e aaneatea: for failure to submit final proof within the seantony 


period, cannot be subsequently maeuee in the presence of an mndervenin’ =o 


adverse right. - 


Secretary Smith to the Commissioner of the General Land ; Ofce, Déconi- | 
OE.) 6 ee OS ber 1, 1894. _  (CW.P.) 


The land ‘involved in Hide case is the N. $ of the NE. t of Sec. 2, 
T.18 S., R, 2 W., Montgomery land district, Alabama. 
The sonora shows that on September 9, 1873, Charles Mitchell made 
homestead entry of the said tract. 
‘November 27, 1886, Nancy Bagley made additional homestead entry 
of the same tr act, on which final certificate was issued on the same day. 

Juve 23, 1881, upon a report of the register and receiver at Montgom- 
ery, Alabama, that certain persons who had made homestead entries, 
therein named, of whom the said Charles. Mitchell was one, had per- 
mitted the statutor y. per lod to expire without making the required _ 
proof, and that they had been notified, and had failed to show cause — 
why their entries should not be pales. your office directed the entries — 
to be canceled.on the records of the land omer: Mitchell’s entry was 
thereupon canceled. Plc | we 

ey Ai aed, Mitchell made final proot, 
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“May 2, 1887, Nancy Bagley Srotesied. igainst Mitchell nee allowed | 
a to make proof on said entry, upon the gr ound that the records of the — 


: land office show that he made homestead entry September 9, 1873, and . i 


that his entry was canceled June 23, 1881: that November. 27,1886, | 


- protestant entered the land as an additional homestead: entr ‘y, and holds 


‘final duplicate No. 18,700 therefor ; and also because the same is not an. 


official or. legal proceeding, the register and receiver. having official 
knowledge that Mitchell had no: entry or claim upon the land, and that 
it was covered by the legal entry of pr otestant. 2 

No action appears to. have been taken on this protest, but oo your 
office letter of February 11, 1893, Mitchell’s final proof was held to be 
satisfactory, and Nancy Bag agley’ S additional homestead entry held for 
cancellation. | | | 

Nancy Bagley apoonls to the Te . a st | 

The case ig in a state of inextricable confusion. ‘The letter of the 
| Acting Commissioner of the General Land Office, of June 23, 1881, 


ee ~~ states that Mitchell had. been ‘notitied to show cause why his any 


- should not be canceled. Bat in your office letter of February 11, 1893, 
it is said that there is no evidence in the case showing that. Mitchell : 
received notice prior to the cancellation of his entry. 





- The entry of Bagley was, however, properly allowed, | and could ‘ oiily a 


have been vacated at the instance of Mitchell upon showing cause why — 
his entry should not have been canceled. Theland at the date of Bag- _ 


- ley’s application, was subject to entry, and no second entry could prop- 


a: erly have been allowed therefor until her entry had been canceled. — 


oe Mitchells final proof 7 was improperly allowed, for the reason. that there a 
was no. entry existing in his name at the date when he offered final _ 


ve proof, and for the further reason that no second entry should have been 7 _ 9 


made (as before stated) until the entry of Bagley had been canceled, . i . 
If Mitchell allowed the statutory period to expire before offering final — 


ee proof, without sufficient cause therefor, his entry was properly canceled _ 


by the- land office, and the entry of Bagley could not be vacated at the | 


instance of Mitchell, although he had not received notice of the can- 
cellation, unless suflicient cause was shown why the St should nok 
have been canceled. ¢ 


Although Mitchell had no noted of ae ander to shoe cause why his | 


entry should not be canceled, he had ample opportunity to make such 
showing when the protest was filed by Nancy Bagley against the sub- 
mission of his final proof, and it not appearing from the record that his - 
entry was improperly. canceled, the entry of | Pais Bagley should —_ 
remain intact. a 7 ) | 

Your office decision is reversed. 
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HOMESTEAD CONTEST—SETTLEMENT RIGHT. 


- RICKERS v, TISHER. 


The fae of a sattiat to assert his settlement right within the statutory period, and 
- consequent loss of priority as against an intervening entry, does not preclude 
the assertion of his right as against a subsequent entryman, where said settler | 
remains on the land and the uruery em entry is canceled. 


eometaia Smith to the Commissioner of the General Land Office, Delon: 
(J. 1. HL.) Oe ber 1, 1894. | | (0. WLP.) 


I have apueiiaved, the case of Richard Rickers ag ainst Zach Tisher, 

_ on appeal of the latter from the decision of your office.of March 25, 
1893, holding for cancellation his homestead entry of the SE. 4 of the 
Sw. 4 of section 24, and the N. 4 of the NW. 4 of section 25, T. 33 N., 

R. 39 “EL. , Spokane jand district, Washington. | 

The noon shows that April 15, 1892, Zach Tisher made homestead — 
entry for the E. 4 of the SW. 4 of-section 24, and the N. dof the NW. + 
of section 25, in said township and range; that one Charles Homans: 
ton made homestead entry Ovtober 19, 1891, for the same tracts; that 
Herrington having died, his entry was: caneoea April 15, 1892, on. 
relinquishment of his ia at law; that. on the Same day Tisher made 
his homestead entry, as aforesaid. 

It also appears that January 12, 1892, Richard Rickers applied to 
_ enter the SE. 4 of the SW. 4 of said section 24, the E. 4 of the NW. 4and 
the NW. 4 of the NW.4 of said section 25, allée; ing that he ppinmienged 
seftlement on said tracts in January, 1891, and that his improvements | 
consisted of two frame houses, one gicteen by sixteen, and the other 
thirty-four by thirty-eight, two miles of rail fencing, and forty acres 
cleared and broken, the whole of the value of $1,500; which applica- 
tion was rejected by the local officers for conflict with the entry of 
Herrington, and because it was not neeee within three, mon ths of 
his alleged settlement. 

April 26, 1892, Rickeérs filed i in the local office’ his duly corroborated 
affidavit, ieee that he had settled on the land claimed by him 
in lis appliation for homestead entry, long before Herrington’s entry, _ 
ete., and asking a heari ing for the purpose of showing that-his right to — 


... the.land was superior to the right of Zach Tisher, in so far as con- 


cerned the SE. i 0f the SW. + of section 24, and the N. $ of the NW. 4 
of section 25. This application was denied be the local. officers, but on 
appeal to your office, a hearing was ordéred. | 

On the hearing, the local officers decided in favor of Rickers. Tisher “ 


appealed. Your office affirmed the judgment of the local officers. - 


The testimony taken at the hearing shows that Rickers continued to 
reside on the land with his family, after the rejection of his application 
. to enter, and was residing thereon at the time of the relinquishinent of © 
_ Herrington’s entry. There is no force in the contention that because 
. Rickers had forfeited his right of prior settlement as against Herring- _ 
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i ton, his settlement, as s against Tisher’ S etitr y> after Hominslouie ne | 
quishment, is also forfeited. For. while the. land was segregated by 
Herrington’s entr y, and until the relinguishment. by his heir at law, | 
- Rickers could not make entry, but he continued | to reside upon. the ite 
land, with his family, intending to. contest. Herrington’s entry. He | 
was residing thereon at the date of relinquishment, and his settlement — 
right attached ¢o instanti upon the filing of the panes and a 


could not be defeated by Tisher’s entry. | 7 
Agreeing with you in your views of the law governing this case, I 
affirm the decision nappealed ir om. | 


. “RAILROAD GRANT—INDEMNITY SPLECTION—HOMESTEAD. 


OREGON AND CALIFORNIA R. R Co. Vv. SMALL. 


' A railroad indemiiity selestion, of land seed from withdr awal, ig no bar to suib- : _ 
sequent appropriation of tlie land under the homestead. sot where such selection se 


is not a aa by a desiguation of loss. 


. ~The Oregon dpa California Railroad Company has appealed from the ave, « 
a decision of your office, dated June 26, 1893, holding for cancellation ites 
— selection (as indemnity) of the W. tof the NW. t and the NW. 4 ofthe — 
«SW. 4, of Sec. 25, T.45., R. 6 W., Oregon City land district, Oregon, 
~The tract is within the ie of ihe indemnity withdrawal of Febru-| See 
ary 17,1870. It was excepted from the operation of. said withdrawal, _ 
apweusT. by an unexpired pre-emption filing of. record at. that date. oh 
Subsequently, when these filings expired, the land becamé subject to 


entry under the public land laws, or to selection by the company— 


selected the tract (List No. 13) on March: 30, 1880. On J uly 23, 1887, 
—D. ©. Small applied to enter the tract; and ane application was allowed: 
7 Subsequently, he made commutation. pr oof, which was held. sufficient, 
and final certificate issued January 10, 1899. The company’ . selection 
of the tract is held for cancellation. hecause of failure to designate what 
land had been lost, in lieu of which the selection was made, in accord- 


ance with the requirements of departmental circular of November 7, 


—-1879, relative to the adjustment of railroad grants. In the case at bar 


no cae desiguation was made; but the company. afterward filed. an 
amended list No. 13, from. whieh the entry now. in controversy was 


omitted. Ther efore the only claim (if.any) which the company now has 
to the tract is such as it may have acquired. under its original selection. 


e 7 St. Paul and Duluth Railroad | Company (15 Lh. D. sas 


~ 


a i Secretary Smith to the Commissioner of the General Land Office, Dien | - 
oe Cr I H.) . - “a 3 ber 3, 1894, a E (J L MoO. ) 


Re whichever was the first legally qualified applicant. The company — - 


- Your office held that said selection was invalid, by reason of the com- A 
_ pany’s failure to designate the lands lost, eiting the case. of Hoeft et al. VD 


— a % 
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Counsel for the company contends: that the case cited: “ gives: ‘a con a 


struction to the circular of 1879” (relative to the adjustment of railroad. 


— grants) “which the facts do not warrant” and | in pany: event that, mel has mn 


no application to the case at bar.” 
_ In the able argument ot counsel for the road i find aéthin g bat Gai 2 
-vinees Ine that the case of Hoeft et al. v. St. Paul and Duluth Rail. - 
road gives an erroneous construction to the circular of 1879. Said 
case appears to me to be in all essential respects similar to the case at. 
bar. In the Hoeft case the railroad company made selection in Decem- : 
ber, 1881.. In the case at bar the company made selection in March, 
1880. On both dates the instructions contained in said circular -of 
187 9 were in force. In the Hoeft case the Department said: 


At that time, before valid selections could be made, losses were Seniivea to be — 


. designated. No losses were desig nated ; said selection was therefore no bar to the 


rights of settlement. If the tracts involvell were not claimed by others, of course the. “ Pigs 
railroad could be allowed to designate the losses and thus perfect its selection, It. Se 
would be inequitable, however, to allow it this privilege in the face of an adverse - 7 


claim. The railroad company should be allowed no greater privilege i inamending its 
. selection than will be accorded to a homestead claimant to amend his entry. | ~ 
If the r: ailroad. company vould: not be allo wed to designate losses. “4 
anc. perfect its selections after the initiation of a settlement claim, much 


less could’a selection for which no loss, has ever been desiguated be Sore 


allowed to defeat such a claim. 7 | 

_ The departmental decision in- the Hoett | case is qigtestionatye 
applicable to the case at bar. The decision of your, one is correct, — 

and is hereby affirmed. Ge aig 0 


RATLROAD GRANT-INDEMNI ay SELECYION—PRE-EMPTION. 


ERICKSON ©: St, Pavt, ‘MINNEAPOLIS AND: MANTTORA Ry. Co. 


- An indeimni ty welseticn of ana protested by stitutes y withdrawal will not pacieat b a 
_the perfection of a subsequent pre- emption. claim, where said: withdrawal is’. 


afterwards revoked and the company fails, after dune opportunity given, to 
specify a loss as the basis for its selection. : & eee, 


Secretary Smith to the. Commissioner of the General Land: Office, Deoem- 
(delete), a fe.% ber 3, 1894. ye ae (EW. 0.) 


‘[ have considered. the appeal by Halvor Erickson from your office 
decision of June 7, 1893, holding for cancellation his pre-emption cash 
entry No. 18662, covering the SW. +4 of the SE.4 of Sec. 35,:T. 126 N., 
R. 40 W., St. Cloud Jand district, Minnesota, for conflict with the _ 
prior selection of said tract on acount of the grant for the St. Vincent iz 
Extension of the St. Paul, Minneapolis.and Manitoba Railway... . 

The record shows that this tract is within the indempity limits of: 


the grant for said company and was included in the list on selections re oe 


aes J ia 28, 1880. 
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“This ist was. s rejected. as to certain: tracts therein dontained, ay fom | 
| which action the company appealed. | 


Pending action upon said. appeal, to wit, on May 23, 1887, Erickson a kat 


was permitted by the local officers to file pre-emption declaratory state-— 
ment for this land, and in said filing he alleged settlement on the first. 
day of that month. | 
. Tn accordance with pubiieed notice, tienen wade eG upon said 
filing on January 11, 1890, upon which cash cer tificate issued om an- 
uary 24, 1890. | 
The company did not appear at the time of the offer of proof, but it 
does not appear that notice of the intention to ofter proof was ever 
served upon the company. : 
| _As his settlement was subsequent to he: selection by the company, 
. the only question for consideration 1 is as to the company’ Ss rights u under | 


7 such sélection. 


| In its list of July 28, 1885, the company ; failed to 0 specity: a loss as the - 
basis for the selection as required by the circular of 1879. | 


~The act making the grant for this company provides for the with- 


drawal: of the indemnity lands. and such withdrawals continued until | 
: “revoked by departmental order of May 22, 1891 (12 L. D., 541). 


In departinental order ‘of August 4, 1885 (4.1. D.; 90), it was - 


. directed that no further selections be allowed by any railroad company oe 


until losses had been specified for all previous selections. 


This was the only penalty provided. by said order, but i in the case of 
- La Bar v. Northern Pacific R. R. Co. (17 L. D., 406), you were directed 


Bee : to call upon all railroad companies, having pending indemnity selec- 


tions, to revise their lists within six months from the date of such call,. 


go thata proper basis will be shown for each and alllands still Glaumed: 4 


: as indemnity, infor ming said companies that: all lands formerly claimed, oe 


_ for which a particular basis has not been assigned in the manner roe aoe 

scribed at the expiration of said period, will be disposed of under the 

terms of the order neatgnine indemnity lands without. t regard tosuch ss 
previous claims. | 


In answer to a call, your office. inone ae date of Ocibher 8; 
1594, that said. company has failed to specily a loss as a basis for the 
| selection in question. - 

In view thereof, I must hold that said selection is no bar to the 
‘approval of Erickson’s entry, avd your office decision. holding the 
same for cancellation for conflict with said selection is reversed. - 
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PRACTICE—APPLICAT ION, TO ‘ENTER—-APPRAL. a 
BERGELAN % _ SIMpgon. 


The failure of a contestant to appeal from the rejection of his application to enter, 

filed on relinquishment of the entry, will not defeat his preferred right, as 

' against an intervening entryman, who is at the same time prosecuting a contest, 
involving the same tract, in ee the. disqualification of said contestant is 
- charged but not prexee — 


Seer etary Smith to the Comm missioner of the General Fane Office, Decom-: 
(EH). 2.0 2 f° ber 8, 1894... ”" (F.W.. C.). 


J have pais aerea the appeal by James M. Simpson from your office 


decision of March 23, 1893, holding for Sey his homestead 


entry covering the SW, t of Sec. 2, T.9 N., R. 2 W., Oklahoma Jand - 
_ district, Oklahoma, for conttiet with the prior right of Anders Ber gelan. 
for said: tract. | 
~ This land was formerly weed ee homestead entry? No 0. 566, Guthrie = 
series, made May 1, 1889, by one Wm. Auld. | | 
« On June 1, 1889, Borselan initiated a contest against said entes 
alleging that ‘Auld had violated the law and the President’s proclamna-, 

tion in entering the Oklahoma Territory during the prose Bence, 

and that he, Bergelan, was a settler upen said tract. | 

An amended affidavit of contest was filed on November 7 iy 1889, by 
Bergelan, charging an abandonment by Auld. 

On. December 5, 1889, Simpson also filed an affidavit of contest. 
against the entry by ‘Aut, charging abandonment and alleging that 
Bergelan, the prior contestant, was himself disqualified from making 
entry of the land in question by reason of having entered the Oklahoma 
country during the probibited. period. : 

It appears that hearing was ordered: upon Beeeelai s contest, in. 
-which Simpson was allowed to interplead, the day for the hearing being 
set for January 8, 1891. Auld nade default but upon motion by Simp- 
son the case was coutinued to March 23,1891, and was again continued 
on that day, upon motion by Bergelan, to April 27, 1891, on which day 
both Bergelan and Simpson appeared and subuiued testimony in Sup- | 
— port of their respective claims. | 
Prior to the. time of the hearing, however, to’ wit, on oe 16, | 

(1891, Simpson presented Auld’s relinquishment of his homested entry, - 
, which: was canceled, and on the same aay SP BeOn. Was - allowed. to | 

| make homestead entry of the land. | | mot 
On February 20, following, Bergelan tendered a an applica aon tomake . 
homestead entry of the land: the same bein g rejected for conflict with : 
_ the prior homestead entry by. Simpson. 7 i 
From this action Bergelan did not spel: but. cet upon the 


day set for hearing, as before stated, on April 27, en 9, when the > ‘. 


hearing was regularly proceeded ithe 


ee the ney adduced at. said hearing, t both your, office and 7 
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zs the joe offiders fund: that Simpson. had failed to sustain the ies. 2 
in which it was. alleged that Bergelan had entered. the Oklahoma —_ 


country during the prohibited period, and after a careful cousideration | 
of the record I see no reason to disturb this finding. As Auld’srelin- — 
quishment. was held to have been the result of Bergelan’s contest,. 


“Simpson’s entry | was held for cancellation by your office decision, evi- — a 

— dently with a view of permitting Bergelan to make eau of the Jand es 
ae i under his preferred tight. | oe - ot 
In the appeal from your ‘office decision it is ur god ‘that whatever Se 


rights Bergelan may have gained by his settlement and contest of 


ta Auld’s entry were lost by his failure to appeal from the action of the a 


- ~ local officers on February 20, 1891, in rejecting his application to make 2 
homestead entry of the ae for conflict with the prior entry: by Simp- 


gon. This same ground of error was urged in the appeal from the local oo 


_ officers’. decision to your office, but does not appear. to have been’ con- oo 


: sidered in your office decision now under consideration. 


From a careful review of the matter, however, I am unable to oe — 

io : with the contention of counsel for Simpson as set, forth in this ground — 

of error, for if must be remembered that Simpson was allowed tointer- 
_* plead in the contest begun by Bergelan against Auld’s entry, and that. 
after Auld had defaulted the case was continued pew the. taotion by [ao 


: Simpson. ; 


‘Simpson, in his aftidavit of contest, inatied that Bergelan was ae 


| nt qualified’ to make entry of the. land in question and the hearing. to os 
determine this question was pending at the time of the presentation 
~. of Auld’s relinguishment, and. Was afterward coneluded : as. } herein set. 


forth. | sige 7 
Under these peculiar civenmstances L do not think it was incumbent ° 


2 upon Bergelau to appeal from the rej jection of his ap plication. presented . Bs : 
— after the cancellation of Auld’s entry upon relinquishment, in- order to. fe 


“preserve his rights. . I therefore affirm. your office decision and direct _ 


that Bergelan be advised of his right to make entry. of the land IN) , e 
question, and, upon completion of the same, that the entry OY Simpson bak ae 


‘ be canceled. 
| . “PRACTICE—COS TS—RULE 55~SPECULATIVE CONTEST. 
‘GRAHAM v; FERGUSON ET AL. | 


~ In a hearing “ordered to determine whether.a contest is speculative, as: charged iy ee 
an intervening entryman each party must pay his own costs as eprey ided i in 1 Rule | oe 


BH of Practice. 


A cnetant ed. right of entry is not acqu ited through a Sectiativs contest, 


— : | a Secretar. y Smith to the Commissioner of the General Land Office, Decem- ; a 
Ce I, H.) ein ge DOP a 180d. x Se, Yee (G. C. R). 


J. Buell Ferguson has appealed. from your offics rena of October a - 


17, 1892, wherein you deny to him a preference right of entry on his 


oe contest i initiated against the homestead entry of Lewis M. Spencer, ee 


DECISIONS RELATING TO THE PUBLIC LANDS. - : “at 
made June 17, 1889, for the E. 4 of the NW. 4, Lots 1, 2, 5 and 6, See, | 
33, Tp. Ne R. 7 Ww. Kingfisher, Oklahoma Territory: : | | 


Ferguson filed his ‘contest. Pent said entry December 23, 1889, a 


| alleging abandonment. | On January 2, 1890, Spencer, the eutryman, a 
applied for a leave of absence until the 15th. day of Apr il, 1890, mae 3 
was allowed by the local officers. | 


— On May 6, 1890, Allie Washburn filed is contest ee Spencer's acre 
entry, alleging abandonment, also that the. contest commenced by Fer- aa 


~ guson is “fraudulent and collusive.” 


On June 2, 1890, John M. Graham filed tiie aftidavit of contest re 


: said entry; he also alleged. abandonment, and further alleged. that the. 


contests filed by Ferguson and. Washburn were fraudulent, collusive 


and made for speculative purposes and to enable said Spencer to sell 7 
| his relinquishment for the land involved. | 


On December 20, 1890, Graham filed his amended affidavit of eo = 


test, alleging Spencer's abandonment for more than six mouths, and 


repeating his charges ot collusion and. gpcenietien between the ee hale? 


| manand Ferguson. _ | 
The hearing upon Ferguson’s bree was: had on J aly 21, 1890; the - 


| entryman made detault, and the register and receiver decided that he ~~ 
_ had abandoned’ the land, and accordingly recommended that the entry ~ 


be canceled, It does not appear that either Washburn or Graham was. 
eee at that hearing, or that either one had been notified... 


The record was transmitted to your office, not on appeal a you have | - : oe 


it), but in the regular way, when your office, by letter “HH” of December : 


9, 1890, dismissed Ferguson’s contest under Pr actice Rule 48, on the — is os 


grounds that. Spencer had been granted a leave of absence on the very _ 
_ day that the notice of contest had been served on Him and that the 


showing made by Spencer was sufficient. 


On January 5, 1891, Ferguson filed a motion. for review of your office : | 


~ decision dismissing hia contest. 


‘On April 29, 1891, Graham presented Spencer's relinquishment, and be 


a 7 his entry was icandcleas thereupon Graham made entry of the land, — 


with the exception of aid lots 5 and 6. | : 
Your office letter “A” of August 21, 1891, passed. upon Fer guson’s _ 


motion for ‘review, holding that there. were not sufficient facts before | 
your office to. warrant the. action taken. It. was further decided that, ae 2 
‘Ferguson had sustained his contest, but inasmuch as Graham. had. 


entered the land, a hearing was ordered, with instr uctions to your office 
to allow Graham: sixty days to show cause why Ferguson should not be. 
allowed to enter theland by reason of the latter’s contest against Spen- — 


-—cer’s entry, which Was canceled on. soaneaens pending Teun’ ae 2 


contest. | “eos 
Graham applied for a ene which was duly had, all parties being * sotst 


either present or represented. The issues raised at this hearing were 


upon Graham’s averment. that cern and Washbar n’s contests ae 
were epee eye and fr andulent, ! 
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It will be noticed that Graham presented Speioee S erelinqiitsiimont : 
and then entered the land, The evidence shows that Spencer made out: ee i. 
his relinquishment, and deposited the same with J. C. Post, banker ar 


at Kingfisher, some time between January and August, 1890: ~ He 


: directed Mr. Post to turn over this relinquishment.to Her guson, ‘On the ae 
. latter’s payment of $175 for the same. Ferguson also. advised Post = 


. that he had pur chased Spencer’s relinquishment. This relinquishnent | 


bears date May —, 1890, or nearly one year prior to the time it ‘was - = : 
presented by Graham. Between the time of its execution and filingin- — 


~ the local office the evidence shows that Ferguson endeavored. to sell 

the land to various parties. - To. effect the sale it was necessary to clear _ 

the records of the contests of Graham and Washburn. Graham was | 

| repeatedly approached by persons purporting to represent Ferguson, a 

| ‘and asked to withdraw his contest for a consideration. ~ 
John D. Grantham, who corroborated Ferguson’s affidavit, testified 3 

in his deposition that Ferguson said that his object and purpose in 


filing the affidavit of contest was ‘‘to keep somebody else off an he | 


could sell it and divide up with Louis M: Spencer,” ° - 
It does not appear that Ferguson took Spencer’s ralinjoiahumeit from - 


- the bank, or that he ever paid the amount. he agreed for the same; his 
failure to do so may probably be accounted for in his disappointment 


_in getting the records cleared of the subsequent contests, for his desired — 
_. purchaser. — This left the relinquishment in the bank, and Graham, 


_ learning of the same, purchased it. - es 
Ferguson was given an opportunity, at his own expense, of ‘efuting: : 
the testimony tending to show that his contest was speculativ e, buthe 

declined to testify, on the ground that Graham. should pay for all the 


- ; testimony under Practice Rule 54. 


The hearing was the result of a contest arising upon Gr aham’s aver- Saad 


ment that Fer gusows contest was speculative and not one wherein 
Graham was claiming a preference right, for his entry was then of 
record; hence, the local office and your office properly held mee Prac- os 


tice Rule 55, and not Rule 54, applied. 


Sf he was able to do so, iReranson: who is himself. a lawyer and’ a 


tees, Ss practitioner before the local officers, should have been auxious to purge 


himself frcm the imputation of a fraudulent contest, even had the 
- ruling been a doubtful-one; his failure to do so, taken in connection 


with the undisputed testimony of his collusion with Spencer, the entry- _ 


: man, leads me to concur in your. office finding that Gr aham’s peoeee oe 7 
in that respect was sustained. 


. Your office dir ected a hearing for the purpose. of accor jag ‘Gena om, 


an. oppor tunity to overcome the pr esumption that Spencer’s relinquish-. 


- ment was the result of Washburn’s contest. In view of the fact that _ 


_ Washburn’s contest was probably filed before the relinquishment was. 


executed, and that his contest antedated Graham’s, I think this ‘the aa 


; proper ariek 
» The decision phpeaiee? from is therefore affir med. 


DECISIONS RELATING 10 THE PUBLIC LANDS. ‘ a 
RAILROAD STATION GROUNDS—DECLARATION OF FORFEITURE. 


CHICAGO, ‘MILWAUKEE AND ST, Pach Ry. Co. 


‘The failure to complete the road within the time prescribed in the act of March 2, 
1889, worked a forfeiture of all the lands reserved to the railroad company by 
section 16 of said act for right of way and station purposes, dependent only upon . 
the proclamation of the President declaring the fact of said forfeiture. . 


~ porn Smith to the Commissioner of the General: Land Osfice, Decem- - | : 


i ber 10, 1894. 


“I ‘eaten herewith a proclamation oan by the President: of the 
United: States, declaring a forfeiture of certain lands in the State of — 
_ South Dakota, selected ‘by the Chicago, Milwaukee & St. Paul Rail. ~ 

way Company, for station purposes, and directing their restoration to’ 
the public domain, for settlement under the homestead laws. © | 

You will take such SHOpe: as may be necessary to carry this proclama- a 
tion into effect. | i. 

| 7 DEPARTMENT | oF THE INTERIOR. 
te Washington, December 3, 1894, 
The PRESIDENT, 7 + 
Sire: I have the honor to pr oacnt herein, for your consideration, the 
facts in the matter of certain agreements (four i in number) made between 
_ the Chicago, Milwaukee and St. Paul Railway Company and the Sioux 
Indians, in Dakota, for the right of way and occupation for railway 


purposes of portions of the lands formerly held by them and acquired 7 ath 
under: the treaty concluded between the several tribes of the Sioux 


| Nation of Indians and the wanted States gua 28, 1868, and pon | 


- February 24, 1869. | es 
‘These eevee. agreements were made. in November 1880, and 
approved. by the Secretary of the Interior (Mr. Schurz) on January 3, _ 


1881, and are fully set forth in Senate Executive Document No. 20, ‘ 


| 48th Congress, Ist Session. Three of them related to land west, ofthe 
- Missouri river, and the fourth to lands east of that river. ’ 


In addition to a strip for right of way through their lands, the right a 
_ was given to oceupy two tracts, one on the east and. the other on the 
west bank of the Missouri river, for freight and passenger depots, etc., 


for all of which due compensation was to be paid the Indians, as therein ie 


opr ovided for. 
The tracts selected were, one handed end eighty- aches acres on er 
east bank of the river, just tothe north of the present town of Cham- 


berlain, and the other, six hundred and = AOESY acres, On — west bank a 
- about three miles below. 


- These selections were approved by this Deretiel and payment | 
made, for right of way and station Purposes, eRe to about 
$15,000. | | 
By the act of Mareh 2, 1889 105 Stat., 888), provision was made for: 
securing the ralinquishment of the Tndine title to the portion of their 
reservation covered by the agreements before referred to, but by the — 


- 16th section of that act it was provided that said release shall not 
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. affect any agreement heretofore: made with the Chicago, Se ae me 


and St. Paul Railway Compavy for a right of way through. said reser- - 


vation, and for any lands acquired by said agreement to be used in 


connection therewith, except. as thereinatter provided. . Said ‘section. & 


- then goes on to grant to the company the rights attempted to be secur ed 


“That said railway companies and each of them shall, within: nine months after this ' 


. ea by said. agreements, limiting the use of the property gota) to general ie 
: acted use, and then provided: — | 


‘act: takes effect, definitely locate their respective Hanes of road, ineluding all. station: ‘ 


grounds and. terminals. across and-upon the lands of said reservation designated ia 


said agreements, and shall also, within the:said period of uine montlis, file with the — 


ae E ‘Secretary of the Interior a map of such: detinite location, specifying clearly theline 
of road, the several station grounds and the amonnt of land required. for railway. oe te 


_ purposes, as herein specified, of the said separate sections of land and said tracts i 


of one hundred and eighty-eight acres and seventy-five acres, and. the- ‘Secretary 4 
_-_. of the Interior, shall, within thie months. after the filing of such map, ‘designate: ae 
phe. particular portions of said sections and of said tracts of land which the said. rail- 7 
Way companies respectively may take and hold under the provisions of this act for 


railway. purposes. _ And the said railway companies, and each of them, shall, within a 


a three years after this act takes effect, construct, complete, and put in operation their 
said lines of road; and in case the’said lines of road are not definitely. located and : 
. maps of location filed within the periods hereinbefore provided, ‘or in case the said. 
lines of road are not constructed, completed, and put in operation within the time ~ 
herein provided, then, and in either case, the lands granted for right of way, station 
. grounds, or other railway purposes, as in this act provided, shall, without any further _ 
—. get or ceremony, be declared by proclamation of the President forfeited, and shall, A ee 


without entry or further action’on the part of the United States, revert to the United 


~ States and be subject to entry under the other provisions of this act; and whenever 


 guch forfeiture occurs the Secretary of the Interior shall ascertain the fact and give 


7 due‘notice thereof to the loval land officers, and thereupon the lands sO forfeited shall. 7 : i 


> | be open to homestead entry under the provisions of this act. 


This act took effect under the proclamation of the. President e ihe 2 


| ie ; United States on February 10, 1890, and the location of the road and 
tracts selected on the banks of the Missouri river were oe pe 


| the Secretary of the Interior (Mr, Noble) on January 24, 1891. 


Prior to the passage of the act. of March 2, 1889. (supra ), this ro aa 


“had. been constructed to the Missouri river, cute at the town of 


* Ch amberlain, South Dakota, just to the. south of the tract of one hun- 


dred and eighty. elglt acres taken under the agreement ane ‘the 


. ‘Indians on the east bank of said river. a - 


ju Tha is plain that the act of March 2, 1889. (supr a), on cua ted a com-. | 7 7 
7 plete construction of the road across the river and westward through | 


-. the former reservation, and such construction was.a condition. upon the ” 


a grant made i in ratification of the agreements made with. the Indians, . 


No further construction has been reported to this Department since oo | 
_ the passage of the act of 1889, consequently there has been a : forfeitare— $e 


| dependent only ou your declaration of the fact. 


It is clear that the failure to complete the roads within ted time pre- 7 aLe 


: scribed in the act of March 2.1889, worked a forfeiture of all the lands 


13 7 reserved to the railroad ad ees by the 16th section of said ¢ act. 
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I have pr naked. and herewith tr aaemit for your. purer and signa- - 
ture, a declaration ot forfeiture under. the act of Mareh 2, 1889 1 (eupra), 
: based on the views herein, expressed. = 
ti ah sai " oe ee Howe SMITH, 8 cer etary. 


ae PROCLAMATION. | 


Wher eas: By the 16th section of the act of Congress aanrere March 


; 19, 1889 (25 Stat. , 888), the agreements enter ed into between the Chicago; ae ues 


Milwaukee-and St. Paul: Railwa y Company and. the Sioux Indians, for. 
the right of way and occupation of certain lands for station purposes 
in that portion of the Sioux Reservation, in the State of South Dakota, 
- relinquished by said Indians, were ratified upon the condition that said | 
railway company shall, - within three years after the said act takes 
effect, construct, poniicte: and put in operation its line of road as 
therein provided for, due location of which was to be made within nine — 
months after said act took effect, and, in case of failure to so coustruct. 
said road, “the lands granted for eke of way, station grounds, or. 
other railway purposes, as in this act pr ovided, shall, without any fur- 
ther act or ceremony, be declared by proclamation of the President 
forfeited, and shall, without entry or further action on the part of the 
United States, revert to the United States and be subject to entry 
under the other provisions of this act,” and 

Whereas: Under previous proclamation said act took effect on Feb- 


ruary 10, 1890, and more than three years have elapsed and no. con- — 


str AeHoL has peep reported of the said road beyond the town of Cham- - 
_berlain, in the State of South Dakota, as evidenced by the report of. 
the Secretary of the Interior, dated December 3, 1894. : 

+ Now, therefore, I, Grover Cleveland, President of the United States, 
do declare that the ead lands granted for right of way and station pur- - 

- poses, to wit: that tract of land known as lots 2, 3, and 4, and the SE. 


4 of the SW. 4.of See. 10,'and lots 1 and 2 in Sec. 15, Tp. 104N.,R.71 

; W. , containing one hundred aud eighty- four [eight] acres, as shows: by. 22°. 
- aplat approved J anuary 24, 1891, being the tract selected by the Chicago, > 
Milwaukee and St. Paul Railway Company under the 16th section off Ne 
the act of March 2 , 1889 (25 Stat., , 888), also the six hundr ed and. forty - _ aoe 
acres in said. fowiship 104 N, . ranges 71 and 72. W., 5th P. M.,-in- the © Poe nae 
‘State of South Dakota, plat of which was approved by the Secretary Of se 

the Interior January 4, 1889,. and now on filein the General Land Office, 


are forfeited to the United States, and will be subject to entry under the ete 


- homestead laws, as provided. by a0 act of March 2, 1889, whenever the : 


Secretary of the Interior shall give due: notice to rie local offic ers of this aes 


declaration of for feiture. 


Given under my hand, at the ne of Washington, this fifth ‘day of oh 


2 December, A. D., one phousand eight hundred and ninety-four. ' 
| gs te 8 GROVER. CLEVELAND, hee 
Pee President ae the. G eas States. 
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pate - SCHOOL INDEMNITY—ACT oF MARCIE 1, 187 


ee “Novo LUMBER. Company. 


i a school anclemains selection, made and approved prior “to ihe: act of. March i | 


1877, in lieu of Jands embraced within an Indian reservation, but which in fact : 


. at date of selection and. approval had ‘been restored to the public. domain, and 


were afterwards by the public survey! shown i in place, is within the confirmatory 
provisions of section 2, of said act. ; 


3 Secretar ye Smith to the Commissioner of the General Land Office, Deiein , 


(GLH) ber 8, 1894.0 (GR) 
- On January 26, 1886, your office held for cancellation the following 
described indemnity school selections in | the late Humboldt yom San 


' Francisco) land district, California, viz: 


‘The SW. £o0f SW. 4, See. 23; SW. tof NE. aw. bof SE. 4,85. 4 


\ of SE. 4, NW. 4 and NE. 4 of. SW. 4 , Sec. 27; NE. 4 of NE. 4, Sec. 28. | 
- T18-N., R. 17 W, ,M. D. M., ‘finde: October 3, 1868, per list 2, Hum. ane 
~ \poldt séries, in ew. of the NE. Aof SE. 4, .W. 1 of SE. 4, and W. dof. 

Sec. 36, T. 20 N., BR. 17 W., M.D. “Ms alo lots 2, 3, and 4. of Sec. 13, T. | 
— I8N,, R. 18 W., ae October 17 , 1868, per list 3, and containing 86. 40 

acres, in liew of the N. 4 of NE. 4 and SE. g of NE. 4 says of See. 36, o 

T.20N., B17WM.D.M. | | 


~ This action: was taken by your office 


— enidek the provisions of the 2nd section of the act of March 1, 1877, for the reason ee * = 
that the lands designated as bases thereof are shown by the official plat of survey, 
filed. April 22, 1870, to be public lands, and hence have inured to the State. under ee 

the act of March 3,:1853, as school lands in place. se | es 


The selections above described were approv red. £6 the State eee _ 


| 45, 1870, in clear list No. 3... The entire section (36, T. 20, R. 17), in liew 
of. which the selections were made, was found. in place by the public 
_. surveys, prior to the passage of the act of Mareh 1, 1877 (19 Stat, 
267), and your office decided from that fact that. the selections. ‘upon a 

-. the bases thereof “are not. confirmed by said act, but fall. within the 
intent of the first proviso of the act for the perfection of title.” _ 


‘Your office advised the State. Surveyor-General of that on and 
allowed thirty days for appeal, and. also directed. that. | 


should. no appeal be taken, the said. selections will be ane (0: sea purchasers - 


from. the State, if any there be, will be allowed sixty days to make proof that at the 
date of said cancellation he was the bona fide purchaser from the State and has not: 


_ par ted with his title, except to the State, in order to. recover the. purchase money to 


perfect his title under the provisions of the 2d section of the act of March ‘1, . 
1877. Butif no one claiming as such purchaser shall come forward and establish 


- : : his: right to enter the land within such time, the land from and after the expiration 


of such period will be pabect to .ABposa! under the. general land laws of the 


United States. 


The State appears: ‘to have. iiesed in the: action. ét. your ae as 


a through its State surveyor- -general, who in February, 1886, filed a 
waiver of the right’ of appeal, and your office, on May 28, 1886, canceled #2 ee? 
‘he. poleeuons, except as to. certain tracts hereinafter shown. oO ." , 
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Proof havin g been submitted that one Clarence B, De Camp ig the . 


sole owner of. 320 acres of the selected lands, having purchased the - - 
same in good faith from the State,” and that on. lear ning of theinva- | 


lidity of the State’s title to the Jands, “he immediately took steps to 


* perfect his title thereto, in accordance with the provisions of the’ 2d i 
-_-- section of tlie act of 1877,” your office allowed him to enter the Jands so. ~ 
aoe purchased, under act mentioned, upon payment of the price thereof. — 


In your said office letter (“CO”) of January 26, 1886, canceling the 
selections, the school selection for lots 2, 3 and 4 of Sec. 13, T. 18 N.R. | 


18 W., made October 17, 1868, per list 3, in lieu of the N. 4 of NE, a 


and SH. 4 4 of NE. 4, Sec. 36, T. 20 N., BR. 17 W., was inadvertently omit- 


— ted, and on June 3, 1886, your office ane. observed the omission, are 
ro éaricoled: that cen on and directed that the State ome general be = 

| oily notified of the action taken. , 
On June 12, 1891, the Noyo Lumber Company filed in the iGeal office” a 


. its appeal from the action of your office of January 26, and of June 3,. — - 


. 7 1886, canceling the selections as to lots 2, 3 and 4 of Boe 13, T. 18 N,, 4 on 
OR. 1B W. Accompanying the appeal is a certified copy of a patent iain a 


_the State of California, dated September 21, 1876, conveying to A. W. — 


- Macpherson, and to his heirs and assigns, the lots last above described; 


also affidavits inade by William P. Plummer, vice-president of the Noyo 


i Lumber Company, Henry Wetherbee and Charles F. Walkou, attorney. | 


at law, from which the following appears: 


That the lots were purchased from the State of Califor nia a By Aa Wie? os ; 


= ‘Macpherson, to whom. certificate was. issued by the State April 22, | 
‘1870; that on June 30, 1873, Macpherson. conveyed the same to Henry % 


Wetherbee: that in pursuauce of the State’s certificate to Macpherson, x 


the latter obtained . patent (as shown by copy thereof, above referred 7 
‘to, 5 September. OA 1876; that Wetherbee held the land until Septem- 
ber 19; 1886, when. he sold the same to O. R. Johnson, Russel A. Alger- 
and F. B, Stockbridge, who on March 29, 1889, sold the same for valua-- 
-. ble consideration to the Noyo Lumber Dom neny (appellant), which still 


claims the land; that. said company, its officers, agents or servants — “ 


"never had any knowledge of any defect in the title to said land, or that 
said land was improperly listed or certified to the State, or any of the | 


3 facts. relating thereto, until May 28, 1891; nor did Wetherbee know or 


such defects during the period (from 1873 to 1886) in which he. claimed 


‘ said land; that: he was never notified or had any knowledge of the © 


action of your office canceling the entry; that I Macpher ny the imme- - 
diate grantee. of the State died in 1889. | 


Mr. Wilson testifies that he was the attorney for J ohnsot, Agee and ee : 
_. Stockbridge, and as such examined the title to said land for’ said pur- . © 
chasers; that he examined the tract books in the United States land 


_ office a ascertain if said land had been properly listed on February 15, | 

1870, and: there was then no memorandum on said tract books or any 
| attempted cancellation of .such listing; that his clients had no knowl- _ 

1801—vor. 19 —-28 | | Bo 
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edge of any defects: in the title as derived thr ough the: Stato; or. Loe a | 
- knowledge that the basis was defective, or any poy onee: that: the 


~ selection was canceled, until May 28, 1891. < 
On July 28, 1891, your office decided that said company had no o right = 


. of appeal, oad Mr. Wilson, attorney for the company, was notified that. E 
he would be allowed ae days-after notice within which to apply to 
this Department for an order in accor dance with Rules 83 and 84 of nue. os 


Rules of Practice. | 
Upon the application of the company, the Depart: tment on eens: 


7 ’ 12, 1891 (Mis. L. & R., 231, pp: 238-241), directed your office to forward 
| @ report as to the ‘lads selected, together with copies of said. lists, — 


- “that the ‘Department nay ere: what action is eases in the 


a premises. ” 


On December 28, 1891, your office forwarded such report, raves 7 
with the appeal of the company from the action of your office of May a 
28, and June 3, 1886, canceling the selections. | ee 
The orien lists 2 and 3, filed, respectively, in the ee office at 


| Mambolar October 3, and 17, 1868, are among the files of the case; aa 
1,720 acres were selected in list 2 and 86.40 acres in list 3, and both 2 
7 lists were approved February 15, 1870. 


at was alleged that the bases, upon which the salestolle were nade: : 


(Bec, 16 and 36, in Tp. 19 N., R. 17 W., and See, 36, in Tp. 20 N., Re 17 te 


 OW.), ‘are in the limits of the ‘Mendonino Reservation, ey ordered _ 


7 by Con gTeSS to be sold for money.” 


‘The selections, specifically designating as a basis Sec. 36, Tp: 20: N. 


ae RB. 17 W., were cauceled because that selection was found fa be. public at 
land by the public survey s, the plat of which was filed April 22,1870, | 

ay - Prior to the cancellation of the selections based on that section, the |. 

State, as above seen, sold three hundred and twenty acres thereofto = _ 


De Camp, and your office, on the State’s waiver. of right of appeal, 


allowed him to purchase the same under the first proviso to the 2d sec- a 


tion of the act of 1877 (supra), and patent was eee to him for the: - 


land N ovember 15, 1883. 


| The State had also sold the land in question (lots 2, 3 suid 4. of See, t Ay @ 

48, Tp. 18 N., R. 18 W.), which had been selected, as. above seen, intiew 

van oe a portion. fone. hundred and twenty acres) of the same section (36, Cae 
—‘T, 20 N., -R. 17 W.), which your office in 1886 decided belonged to the | ne 
State; aid the selected land was by reason of that decision canceled, — 


"the State acquiescing in that judgment and accepting the interpreta- co: 


: tion of your office placed on the 2d section of the act of 1877 (supra). 


nen It is insisted on the part of the Noyo Lumber Company that its title 2 : 
- . was confirmed to the State by the 2d section of the act es 1877 (ue “), 7 


a which reads as follows: 


That where indemnity school selections have been made and oortified o: seid State, eS | 


ie and said selections shall fail by reason of the land in lie. of which they were taken 


. not being included within such final ‘survey of a Mexican grant, or are otherwise. oo 
= defective or invalid, the same are arene confirmed, and the sixteenth and ae ; 
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sixth saeioer in lieu of which: the salsetioris was made shall, upon being ezevided . 
from such final survey, be disposed of as other public lands of. the United States: 
Provided, That if there be no such sixteenth or thirty-sixth section, and the land 
certified therefor shall be held by an innocent purchaser for a valuable consideration, . 
such purchaser shall be allowed to prove such facts before the proper land office, 


aud shall be allowed to purchase the same at one dollar and twenty five cents per 


acre, not to exceed three hundred and twenty acres for any one person: Provided, 

‘That ifsuch persow shall neglect or refuse, after knowledge of such facts, to furnish 

such proof and make payment for such land, it shall be subject to the general land. 

laws of the United States. ie 

_. J think the company’s contention isright. . The selections were made 
and approved to the State, and the State thereafter sold the land, and 

its title through mesne conveyances vests in the company. 

7 The selections were made because the lands in place were within the 
-Mendocino Indian reservation, which by the 6th section of the act. 


approved J uly 27, 1868 (15 Stat., 223), was restored to the public domain, — | 


and the land in the reservation directed to be sold at one dollar and | 

twenty-five cents an acre. | - | 
The selections were also made and approved before the plat of survey 

was filed; and, although such survey showed the lands in place and ; 


the selection for. that reason defective, yet it was to. confirm just such...) 


invalid selections that the act of 1877 (supra) was passed. The State 
thereby took the lands selected—-however defective or invalid the selec- 
_ tions may have been—“ and the United States took in lieu of the — 
selected land that which the State would have been eutitled to but for 
the indemnity it had claimed and got.” Durand v. Martin, 120 U. §., 366, 
It is true that the State acquiesced in the action of your. office can- 


celing the selections, and De Camp was called upon and did purchase: * | 


_ from the government a portion of the selected tracts; but this errone- 
ous action can not be allowed, to defeat the claim of the Noyo Lumber 
Company, whose title rested upon a selection made by the State and 
confirmed by,thé act. See State of California v. Nolan e¢ al.; ‘15 L. iy 
ATT; ‘Hambleton v. Duhain, 71 Cal., 141. . 
The decision a from is rev erced: 





CONFIRMATION—SECTION 7, ACT OF MARCH Bs 1891. 
PIERSE v. CARTHRAE. | 

Section 7 , act of March 8, 1891, does not confirm 'an entry canceled prior to the pas- | 
sage of said act, nor does the pendency of proceedings to show cause why said. 
entry should be reinstated bring it within the operation of said act. 

A transferee is not entitled to the benefit of said section where at the time of his 
purehase the records of the local office show that the entry in question was held | 
. for cancellation. 


Secretary Smith to the Commissioner af the. enced Land Office, Dien: | 
(J. L. AH.) oe ber 8,1894. * ie gh — (J. GL). 
The appeal of Mrs. Lena.Carthrae, formerly Miss Lena Berges, from — 
your office. decisions of February 18, 1893, and November 15, 1892, in 
the case of Allen Pierse v Lena Berges, brings before me tor review "s 
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~ and suey vision all fhe. proceedings 0 of your office involving ¢ the B. 4 ae ee 
the SW. Land lots 38 and 4 of See. 18, Te 16 N.  B. 12 E., , Lewistown land. oo 


district, Felons series, M outana, 
The record shows the following facts: 


“On December 22, 1882, Michael Ryan filed his pre- cane geclata: oF 


tory statement No. 4918 for said land, alleging settlement on August 23, 


1882, On July 18, 1883, he made ae entry No. 1260, offering. fiuial ha 


ae proof which was approved by the local ote who issued final ay - 


and certificate. 
On April 12, 1886, Special Agent J ohn ihe Caen Sapotteds 


‘That he had made a personal examination of said tract: and found a loz hoiise — 


twenty by twenty- four, built by one Thomas Farley in 1880, worth $100, No crop 


: was ever raised on the land. Claimant, never lived on the land, and has. in noway | 
> complied with the law. : : 


‘Thereupon, on Su une 30, 1886, y your conics held yaa’ cash eitee: for 


 gancellation and directed ihe local officers to give notice to Ryan that... 
he was allowed sixty days in which to apply for a hearing to show | 


_ cause why his entry should not be finally canceled. 


After due service of notice to Ryan by the local officars, your office 
7 on April 25, 1888, canceled said entry and directed that the land be 
ee held subj ect to entry by the first qualified applicant. | | 
On May 2!,1890, Miss Lena Berges filed her pre-emption seclat she a 
statement is the land aforesaid (and also for lots 1 and 2 of said — 
ee section 18 in addition thereto), alleging settlement. on May 16,1890. 
On June 26, 1890, Allen Pierse filed his pee an; verified aby his own a Be 


affidavit alone: ane therein alleged: 


That he is now the owner by purchase 69 a 1 200d. ai esinauie consideration of. | 


the E. i of the SW. 4 and lots 3 and 4 of Sec. 18, T. 16 N., R.12E. That he pur- 


chased said land and received a deed of conveyance iilienéfok from one Samuel Wade © 
on the 26th day of October, 1887, and went into possession thereof. That.said Wade | 
purchased said land of the heits-at-law- of one Rosenthal, deceased, who iu his life- 


| time purchased said land from. Michael Ryan, who made eash- entry No. 1260 for. 


said land at the United States land office at Helena, Montana, on the 18th day of © | 
July, 1883. That he bought. said land in good faith and without any knowledge of 
any defect: or infirmity of title, and had no reason to suspect, or believe that said 


Ryan had failed in. any respect to comply with the provisions of the pre-emption 
law, until within a few days, when he was informed that said entry had been can- 


 - eeled by. official letter ““P” of April 25, 1888, upon the report: of Special Agent John. . | 
A. Gunn. That he at no time had any notice that any report had been madein 
regard to said land, or that the entry was at any time held for cancellation, though 
his deed. and the deeds of his. orantors had been duly recorded in the Recorder’s — 
7 office of Fer ous county, Montana, where. said land is situated; nor does he believe. : ; 
that said Ryan. or any of the. coe owners of said land ¢ ever had any. such. a 
- notice. | Se Hoe 3 . 
‘ ‘He further says that te is now informed and elisves that. one end Berges ‘iad ae 
| declaratory statement No. 10, 994. for said land at said land office'on the 29th day of — 


May, 1890, alleging settlement on the 16th. day of the same month. ‘That said Lena. 


_ -Berges at the time she made said alleged. settlement and filing, well knew of the 
oa claim of the petitioner, and that said land had inonoveMients thereon | which 
wen _ belonged tothe petitioner: =. | 
Wherefore he pEavedy that a bearing may be ordered, and that he may be. DOE 2. _ 
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mitted ne prove 5 the facts above set. forth; and that said deeisestary sinteinont may 
-be set aside, and said entry re- Gnigtateds and that the same may be approved for. 


patent. 
_ Thereupon your office, by letter “P” of steve 31, 1890; held. that. 


Pierse had a right to be heard in defense of the entry, or dered a hear- 
~ ing after due notice to all parties in interest, including Lena Berges, 
- and directed the local officers, pending the final determination of the’. 

- case, to allow no entry or appropriation of the land in question. _ 
No hearing lias ever been had. 

On April 15, 1892, Pierse, by his attorneys Messrs. Agiinsone aad: 
Miller, of Helena, Montana, by letter addressed to the Commissioner 

_ of the General Land Office, reported that he had not procured the 

-hearing awarded-him by said letter of October 31, 1890, and ee 
your office, without regard to the hearing, to rohieve Ryans eutry from. 
- such suspension and approve it-for patent. There is no evidence that 

Lena Berges had notice of said letter and application. 

_. Whereupon your office on November 15, 1892 (letter P) decided that: 
_ “said eutry falls clearly within the provisions of the proviso to section 
~ seven of said act (Match 3, 1891, 26 Stat., 1095) and would be confirmed’ 
- for patent, but for the conflict with pre- emptiou declaratory statement 
No. 10,994 of Lena Berges,” and that “said declaratory statement No. 
10, 994 of. Lena Berges, being in conflict with cash entry No. 1260 of 
Michael Ryan, is invalid.” Your office then directed the local officers: 

. to advise the declarant that she will be allowed sixty days within which — 
— to show catse why -her said filing should not be canceled. | | 
 Ond anuary 23, 1893, Lena Berges, by her new matried name of Lena. 
. Carthvae, filed her answer to said rule to show cause. And on Febru- 
ary 18, 1893, your office decided that Ryan’s cash eutry was erroneously — 
canceled; that the land was not at any time properly subject to entry 
by another, and was not open for settlement thereon at the date of 
Lena Berges’ settlement and filing. 

Mrs. Lena Carthrae, nee Berges, has appealed to this oe tment. 

Your office erred in holding in letter ‘“P” of November 18, 1892, that. 
Ryan’s cash entry No. 1260, falls within the provisions of the seventh: | 
section of the act of March 8, 1891. -On that day said entry was not 
_in existence. It was canceled by your office on April 25, 1888, and has 
never been re-instated. Your letter “P” of October 31, 1890, did not. 
re-instate said entry; it merely awarded to Pier se a right to be heard. 
in defense of Ryan’s. entry, ordered a hearing, and directed that, 
- pending the final determination of the case, N10 entry or appropriation : 
of the land should be allowed. The hearing was allowed in order that 
‘Pierse might have an opportunity to prove the facts alleged in his” 
petition and enable the Land department to decide whether Ryan's 


entry should or should not be re-instated. 

An eutry canceled prior to.the act of March 8, 1891, is not confirmed by. pechion 
seven of said act; nor does the pendency of proceedings under permission to show 
cause why such entry should be re-instated, bring it within the confirmatory opera- 
tion of said section. Pomoseno Campos case, 16.L. D., 430.. oe 
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Ses also Fase Slocum, 15 L. D., 421; Wiley v . Patterson, 13 oh D, ie. 


452; James Ross, 12 L. D., 446; and any other cases. 


Your office .also erred sn Duieber dL, 1890 (letter “pn of that ates | 


in holding in the presence of Lena Berges’ adverse pre-emption claim, ‘ 
_ that Pierse then had aright to be heard in defense-of Ryan’s entry, 
- and in ordering a hearing for his benefit. On October 26,1887, the 


date of Pierse’s alleged purchase, your office letter (ey of Fane. 30, 
1886, holding Ryan’s entry for cancellation on the ground of fraud, 


| = reported by Special Agent Gunn, had been on file in the local office for. : 
. more than fifteen months. Under the rules of the. ‘Department, Pierse. | 
had the right, and it was his duty, to file in the local office evidence of : 


his. interest and his claim to have notice of proceedings affecting his _ 
rights. The entry was. not canceled until April 25, 1888, six months 
alter his alleged purchase. Miss Berges’ adverse claim was not ini-. 


el ek tiated until May 29, 1890, more than two years and seven months, after. | 


‘said purchase. During all that period he made no application to inter-. : 
--vene and gave no notice to the public officers. He lost whatever — 


(e rights he might have had by his own carelessness and negligence. 


In the case of Blackburn v. Bishop et al. (17 L. D., 277-9), Secretary 
Smith said :=— _ nt mT a 


-This entry cannot be confirmed under said seventh section for the reason that 
Burnham cannot claim to be a-purchaser in good faith, because, at the date of his 


-. purchase, an affidavit of contest had been filed in the local office alleging the ille- 


gality of said entry, of which he was bound to take notice . . . . The trans- 





- feree is bound to know the status of the land in the local office at the date of his Due ant 


chase. .. 8 : 
Ih the case , of Wn. W. Waterhouse (9 L.D., 133) Fly 20, 0, 1880 _ 
Secretary Noble said:— | | a a ee 


- Nor is there any force in the objection that the mortgagees were not notified of the 
hearing, inastiuch as it is not shown that the existence of said mortg gage was made — 


known to the local officers in time, so that such notice might have been given. If — 7 


_ parties fail to notify the local officers of the acquisition of an interest in entered 


ji _ lands, after. proof and before patent, they can blame no oné but: themselves if notice 


is not given them of proceedings involving said lands; it being ont of all reason to 
' require those officers to examine the records of the oi Cnc to ascertain if 
any assignment of or incumhrance upon said land has been therein recordéd, before. 
| notice shall be issued for contest or hearing. (Citing Secretary. Lainar’s S decision to: 

the same effect in the case of Cyrus H. Hill, 5 L. D., 276.) : | 


In Roberts ». Tobias e¢ al. 13 L. D., 556-9), November 16, 1891, the 
| same officer again held::— 


That the mortgagee did not file any notice of his mterest in the local office, and. 
hence was not entitled to any notice of the cancellation of said entry. . 

He is bound to know the status of the land at the date of the sale or mortgage. 
. The law never intended that a man should wilfully shut his eyes tothe - 
- condition of the land as shown by the record, at the very time the purchase or loan 
was made. ce Citing Brush v. Ware, 15 Petacs 93-111, and Mullan. v, Unted States, 


018 U.S. 7 BIT a 
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. Hage és nana Byaw’s final roel aa find that fie statements 


_ therein accord. with Speci Agent Gurin’s S report. On June 80,1883, 


3 Ryan testified: —.! 


LT have not made any use of the land oe. I wo it up for a hay ite, ‘Last. oe mc 


when I took it up (August 28, 1882) ig was too late to out hay, and this year it is. 
not time yet. Lintend'to cut hay tbls season. [ have not broken any land, and have 
raised no crop. as yet. She Mite . 

The final proof should have been rejeoted. The en ntry was properly 
canceled. . | 
— Your office decisions of Repraaty 18, 1393, of November 15, 1892, 
‘and of October 31, 1890, are hereby. reversed. Pierse’s ‘petition is 
denied. The cancéllation of Ryan’s cash entry No. 1260, on April 25, 
1888, is affirmed. Mrs. Lena Carthrae’s declaratory Statement in the 
| name of Lena Berges, will be held intact, and she will be permitted to 
make final proof'and perfect entry srithin: reasonable time after notice 
_ of this decision. | . : 


“PUBLIC SURV KY--NON-N NAVIGABLIS LAKE, 
LAKE MALHEUR. 


In the extension of the public surveys over lands lying heise the meander and 


shore line of a shallow lake, where the government OWNS 4. portion of the lands - 


adjacent thereto, the dry land should be surveyed in such manner as to leave 
the rights of riparian owners undisturbed. = 


| Secretary Smith to the Commissioner of the General Tania Office, Dae - 
(LH) 2. : ber 8, 1894, ge ee OWE BD 


T am in receipt of your letter of June 27, 1894, transmitting letters of. 
_ the surveyor-general of Oregon of aut 10. and: June 6, 1894, (with 
accompanying blue print diagram) respecting the survey of lands lying 
between the meander lines run and the now existing shore line of non- 
navigable Lake Malheur, in Harvey county, State of Oregon. 

im your said letter, above mentioned, you say— | | 

I tespeotfally ask for instr uctions with reference to the survey of the lands Hebwean | 
the meander and shore line of the lake, under Department decision of March 3, 1893 
(16.L. D., 256), in view of the propositions submitted by the surveyor-general in his 
letter of April 10, 1894, herewith, and would recommend that all the dry land between 
the meander and shore line of the lake be surveyed as the most desirable solution of. 
the problem, and any riparian rights of the owners of the fractions bordering upon. 
the lake, who entered the lands in accordance with the subsisting plats, to any lands . 
— which might be shown to exist by the survey now in contemplation, under the supreme 

court decisions referred to in the departmental decision (16 L. D., 256), might be 
determined after the survey of said land. 


In the casé of Hardin ». J ordan (140 U.S, 371), ‘the: supreme court ; 


held that. riparian proprietors owning lands bordering upon a non-- 
havigable lake in the State of Hlinois, where the common law rule 
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4 prev ailed; ‘take to ‘the center of the lake, except | in, cases: s where the rale- a 


a was. rendered. ‘inoperative by: conflict in the claims of. different owners, os 


_ in which case they could only take ratably. oats ee 
| ate was also held in Hardin v. Jordan. ‘that: the riparian, yiphts. ot! ey 


owners of lands upon such non-navigable bodies of water were subject 


ae to local law, the common law doctrine being applicable thereon, Ee 
o States only where no statutory provision exists to the contrary. - San 


By decision of the supreme court of the State of. Orégon in the case. | 
of Minto »v. Delaney (7 Org. Reports, 337), the common Jaw rule is 
applied to non-navigable lakes i in that State; hence owners of lands upon 
Lake. Malheur having riparian rights take to the center of that lake, 
or ratably as the circumstances of. the case may determine. 

The first of the propositions coutained in the letter of the surveyor- 


ae i general of April 10, 1894, to which you refer, 1s. in | words as TOW: 
Pa to wit: - 


In my jude mont itis most f equitable plan ghoula be tu ‘nhs each lot within ‘ihe. — 


* lait of. the legal subdivisions of which itisa part. Lot. L of section 24 should not | 


coe include more than the NE. } of. the SE. 4 of thas peotiom: and each other lot. be con- 


.. formed to its subdivision. 3 . | oa aes 
ae ‘Ifa lot was a fraction of two or more subdivisions then it should include those ana a 
--. and no more. — . Bae Ax 


ee The above plan aaHOE ie considered, since it is opposed to oe rale is ae 
oP laid down in Hardin v. Jordan and Minto ae Delaney. es ed 


_ After some reference to certain propositions contained: in depare 


. a mental decision of March 3, 1893 (16 L, D., 256), and the suggestion eo 
ei difficulties which might arise in the execution of the surveys mider 
a different method, the surveyor: general submits a second ‘Dian, as s 


ae ce follows— so 


My idea of tie best. seintions of the erabien would be 6. ie doleplets a oe 


survey of the. townships involved, ‘those south of the lake in the regular aBoMeT), oa 
ie and those north of the lake to be: ‘projected from the north to the south. | 


If this view of the situation mécts with your approv al, L can. make out iustruc- oe 


tions in accordance therewith, but if this inode is objectionable ft would Tespeotiully = 


ae request that I be: instructed in regard to the matter, 


The recommendation. contained in your said. office Tetons that ‘all 
“dry land between the’ meander and shore. line of the lake be surveyed 
as the most desirable solution. of the problem,”—in conformity with the . 
“second plan submitted by the surveyor: g general, in his said letter—is 
concurred in by this Department. . oe | | oe 
You will direct the surveyor- gener a of Oreg on to ae rerdee foi bids 
| to do the work under the “per diem. rate under. section 2411, U.S. 


es Revised Statutes, including all expenses; ; also at the rates per mile = 


| = 7 allowed for the survey of the pane lands’ i in Oregon,” ” as ee in ; 


= : your office let ter. 


- pe roeiticaae eet TO TRE see eae ARE 


"CON FIRMATION-SEC LION | is AC vr OF MARCH 8, i891. 
| Baron v. Houtasecx. oe 


An entry failone Ww ithin | ‘tie’ eohfitmatery provisions: of section 7, ach. of March 3, - 
1891, is confirmed. aus. an’ ene ehy to the exclusion of all other claims to any. BOE 3s 
tion of the jand. OAS ee Z : 


| al y Sinith to ie. Commissioner of the (ener al Land Office, oe | 
SL) Be as der 3, 1894, 6 aa —(P J.C.) 


The land involved’; in this Appeal is. the NE. 1 of the NB. 4 of Sec. LW, 
and the N W.+4 of the Nw. 4 of Bec. 12 ma bP 3 s. a ove Las cr ues, ‘New 


| “Meziea, Jand district. 


The record shows that George w. Hovcubeuk filed. aig pre- ,-emption 
oe ies ae statement for said tract March 6, 1884.. “Phe: land: was. 


\ ¥elinquished. from this filing g, and on September 18, 1884, he made 


: homestead entry of the same. December 14, 1885, he made final entry. 


On February 28, 1889, Ethan W. Baton filed a roieet againstsaid entry, te. 
ca alleging lack of eood faith in. making said entry, and that the land was aa ae 
_ ‘more valuable for mining. than for agriculture “al purposes, | ‘4 ea 
on Your office ordered a hearing, which was had. before a special com 
— Inigsioner. in. May and June, 1892, at which both parties appear ed. 


_ Thereafter, on August 19, 1892, and before the local officers had rendered _ ; 


a decision, the contestant filed a motion for a further hearing, alleging = 


7 under oath that at the time of Hollenbeck’s filing ad final entry the - : po 


land was occupied asa town and used for trade and: business. | The - 
motion was granted by the local ofticers, and a day set for the hearing, . 


7 with notice to the claimant. ce ‘this hearing Hollenbeck did not a ~ 
appear, | . “~ o 
- Asa result of these: two. ‘iieardees the register sand receiver decided =. 


that it: is very doubtfal whether. the- evidence established the mineral 


~ ghar: acter of the. land,. “but: in. view. of the testimony offered at the 


_ re-hearing they decided that it was not necessary to pass on this ques- 
tion. They ther efore held that the latter charges had been. sustained, 
and recommended the cancellation of Hollenbeck’s s entry... a 
On appeal your office, by letter of April 10, 1893, reversed hee 
recommendation, but held that the contestant be allowed’ the privilege 
_ of locating’on said land a millsite, under section 2337, Revised Statutes, 
not exceeding five acres, the. Teaation to be made | SO. as to not: include ? 
the buildings owned by the claimant. — a 3 , 
Hollenbeck. prosecutes this appeal, assigning error in n allowing the 
' contestant to" locate the millsite; in requiring contestee to make the — 
final homestead . application (form 4-070) and in. ‘not confirming the 
entry under the act of .March.3, 1891 (26 Stat., 1095). 7 : 
2 It appears from the testimony. that the claimant, mortgaged the land”. 7 
on N evn l, ‘1886. a is shown | by the evidence that the mor tgage had | 
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| "S Snel Hees satisfied at the date of the eaeine: Section 7 of said act pro- os _—o 
a vides, among other t things, that— : | ao 


all entries made ‘under the preemption, homestead, Joaark. land, or. a ee, | 


. laws, in which final proof, and payment have: been made and cel tificates issued, and see 
to which there are no adverse claims originating prior to final entry and which have... - 
| been sold: or incumbered prior to the. first day of March, eighteen hundred and: 
. eighty- -eight, and after final entry, to bona fide. purchasers or incumbrancers, for a ead 
~ - valuable ponsideration: shall, uuless upon an investig ation by a. government agent. re a 


frand on the partof the pur chaser has been found, be confirmed and patented upon. 7 


_ a esentation of satistactory proof to the land department of such sale or r incumbrance, 


The entry in question was. made in 1883, and there were e no adverse ae 


claims existing against it. It was incumbered prior to March 1, 1888, 


s and to a bona. fide incumbrancer, for. $1, 000, and fraud on the part ee ae : 
the purchaser has not been ‘found. Under these. circumstances the 


entry must be confirmed (United States v. Bullen, 16 1. dD. 1g COS 
This” conclusion renders it. “unnecessary to discuss other issues, oe | 
the reason that the Department has no further jurisdiction over the 
land when it is” ascertained that the entry comes within the confirma-. 
tory provisions ‘of the statute. — (Radabaugh », Horton, 17 L. D., 48.) 
| I might add that. the testimony has been. examined, and I fully con- 
eur in your office judgment that the charges in neither of the affidavits 
are sustained. The confirmation of this. entry, however, must be as an 
entirety ; ‘therefore. the contestaut cannot be oes to make the 
millsite entry as ordered by your office. : | | 
The papers are returned to you, with. directions ‘to call” ‘upon the 
transferee for the proofs required a the rules, aug) if found satisfactory, 
the entry will be passed to patent. - ; | 3 | 
oe Oun judgment is 3 thus modified. 


PRAC TICE PRO TES T-CONTES 1 —nQut TAB LE ACTION. 


Coons v. Vita (Ox Ruview). 


7 An apurieation to enter, ariperly: rej colea on. the. ground that tlie Tad: is scored by 


the entry of another, and appeal from. snch. action, confer no ‘tight upon the — 


applicant as snch; nor does an order. for a hearing, based’ onan affidavit filed i in | 

connection with said. appeal, place him i in the status of a contestant. . 4 
A protest should not be entertained on a charge that 1 is at such time the eG of a 
. investigation by the government. S 7 
A stipulation. between the parties that a heari ing or dered on a wore shall be tr ea 
as a contest, will not give the protestant the rights of a contestant, if he has” 


~ pot brought himself within the Tules regulating ‘the initiation and aoreeaen oF ah fan 


of acontest. = | 
An: application to enter, Sieeae reject, and pending on nee ee not oust the - 
local office of its jurisdiction over a subsisting entry of the land involved. | 

A protestant without. interest. does not have such.an: ‘‘adverse claim” to the land 


involved as will serve to defeat a reference of the entry to the board of. cequita- a ; 


ble 2 adjudication, phi i is oth erwise sere! to such disposition. 
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: aeons y Sinith to tie Commissioner of the General Land Office, Decem- 7 
oe H.) — | ber 4, 1894. * 3 (Ped. C.) 


J have considered the motion for review of departmental decision of 


August 22, 1893 (17 L. D., 210), filed by counsel for Ramon Villa. . By 


said decision Villa’s homestead entry of the SE. tof the SE. 4 and lots . 


2,3, 4,5 and 6, Sec. 26, T. 1 N., R. 14 W., S. B. M., Los Angeles, Cal- 
‘fornia, land district, was canceled, and Bartholomew OOKE'S applica- 
tion to enter allowed. : 

Oe, alk quote in full the statement ot facts from said decision— | 


‘The record shows that Ramon Villa made homestead entry of said tract. Dentin: 2 
ber 6,-1882. On January 9, 1891, Bartholomew Cooke made homestead application . 
for said land, which was rejected by the register “on the ground that the tract . 
| ‘applied for is Sorcred by homestead entry No. 1158.0f Ramon Villa, filed December : 


_ 6, 1882." On the same day Cooke appealed from this decision, setting up various 


grounds of error which are substantially that the claimant has not complied with ~ 


the law as to residence and cultivation, and that he had not offered final proof, within 


- seven-years trom the date of his entry and asked that a hearing be ordered “as per. 


rule one of practice.” The said appeal was perony: anied by the. affidavit of Cooke 
and another. — 


On January 9, 1891, the register notified ene that the ioiienteadl’ law reauined 7 | 


“that final proof of settlement and cultivation be made within two years after the 


expiration of five years from date of entry,” that “the time fixed: bythe statutehas =~ 


expired,” and directed him to show cause within thirty days why his claim should 


not be canceled. Thereupon on Jauuary 19, 1891, he applied to make final proof, : 
-and: after due notice offered the same before the register and receiver on April 1,fol- .- 


lowing. In the meantime on March 16, 1891, you ordered : w “hearing on said appeal 
and affidavit.” 
On April 1, Cooke appear ed and bled his protest against the final proof, alleying: 


‘(1) Over seven years have elapsed s since Ceptey was made and it is now void and 


_ expired by limitation. — 4 


(2) Said Villa has not made bona fide continuous pemidonce on said tract s since » mak- 


ing entry thereof. 


(3) His cultivation, improvements and use made of said tract do not entitle him : 


to a final homestead receipt therefor. 


(4) Said tinal proof should be rejected for want of eood faith of the and Villa; pro- | 
_testant. alleges that the tract in question has suffered in valne from the occupancy of - 


Villa—more value in wood having been removed therefrom ‘by said Villa than he 
added thereto: by his improvements. 


(5) Said final proof should be rejected. on the further ground that the protestant ae 


has made a homestead application for the tract in question, the same ‘being now & 
matter of record, and a hearing ordered thereon by Commissioner’s letter ‘H’ March 


16, 1891, said allegations protestant is ready to pr ove at such time as you may erant a f 


a hearing therein.” 


‘The attorneys of the respective parties stipulated in writing “that the entire evi- aa 


~ 


dence in the matter be now taken and notice waived on the part of said-Villa, and 


this be considered as a contest hearing as well as protest against pocep ince of final 


: pembevgad proof of said Villa.” 


The local officers recommended that. ‘the final (eine? of Villa be 


Tejected because not presented within the time required by law. On 


appeal, yout office reversed their decision, finding Cooke had not sus-. 


tained his charges of failure to comply with the law as to residence 
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end: cultivation, and on the question as to enotlier the faite’ te 


ar... — subniit final proot within the statutory period calls for the cancella-. | 


2 tion of-his entry,” your office decided in the. negative, and held his ~ 


entry should be submitted to the board of equitable adjudication for — a 


its action. On appeal by Cooke, the Department, without discussing 


‘- ~ any. other point raised wos an ‘appeal, Teversed your office decision, 
and held— cr pax. * 7 


gat that Cooke's application and His. “affidavit fled on the saine ase was 3 tintamontib a 


to the assertion by him of a “« claim” to. the land within the meaning of Sec. 2456, 


: : _ Revised Statutes, which defines. the character of the cases and the circumstances 
7 under which they may ‘be passed. upon by the boar cd of equitable adj udication, 


7 Review of this” decision is now asked. There are ‘several | errors Age 
| specified by counsel, but it seems to me that it is only necess sary too 
| consider the last. to determine the motion, which i 18, err or— a 
In not hol ding that the protest and. application of Cooke did not soustitate a valid 
adverse : claim, and that the entryman, having shown compliance with all the 


requirements of the law, the entry Shonld. be submitted to the board of equitable 
adjudication. et ge oe. ee: . 7 


The question presented is, * therefore, whether Cooke oce aoe the. 
‘status of a. protestant or a contestant, and it is upon the detern min ation 
of this that the motion must be decided. | See ax 
_ To begin with, it may be said that Cooke: never inade ‘settlement on 
this tract, and A will be conceded, I think,, that he never filed. a con- 
test in this case. His first act in. connection with the land was to pre- 
sent his application to enter. He did not present with his ‘application 
any affidavit of contest, but he. appealéd from the rejection by, the 
local office, and with his appeai, pre esented in your office, for the first 
time, an affidavit. setting forth facts, which, if properly presented 
at the local office, would have given him the status of a contestant. 
— Your office could not. have regarded | him as a contestant, for it was 


upon his * appeal and affidavit” that the hearing was ordered. 


Cooke, however, did not go into the hearing upon his “appeal and a 
affidavit” as directed by you, but sixteen days after the promulgation | 
of your office order, and, presumably, after he had received notice of 


it, he voluntarily filed at ‘protest against Villa’s final proof, and it was 


: “upon the. allegations of this protest that the case proceeded. There- 


- fore no rights could possibly accrue to Cooke under his application to — 


enter, his. appeal and affidavit, and finally your office: order, because 


- he abandoned whatever privilege your office endowed bim with. . By 
his application. to enter, and his appeal from the rejection thereof, he 
~ eould gain no right whatever, because his: application was properly — 


rejected, on the ground that the land was segregated by Villa’s entry: 


ee (Goodale 2. Olney, 13 L. D., 498; Maggie Laird, 1d., 502.) So that it : 


seems to me, viewed from. any standpoint: Cooke ay. merely. & pro- 


= _testant, an iintonmer without interest, and as such, he ‘did not have * . 
such a “claim” to the Jand as would deteat reference to the board uf - 


3 pauls adjudication of Villa’s final Proote: 
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Again, it appears to me that Cooke's protest should not have been | 
entertained at all upon the first: ground of his protest, thatis, that proof 


had not been submitted by. Villa within the statutory period, because 
.. the government had his entry then under investigation on that charge. 


On January 9, the day Cooke presented his homestead application, the 


~~ loeal office directed a notice to Villa, under the circular of December. 


20, 1873 (1 ©. L. O., 13), requiring him to show cause within thirty days | 
“why his entry. should not be canceled. In pursuance of that order, | 
- Villa made such a showing as warranted the local effice in per mitting — 


him to make his final proof. This was a regular proceeding on the part __ 


of the government, aid was such as would preclude investigation—on 
this charge—by any person. (Fargher et al. v. Parker, 14 L. D., 83.). 
It cannot be said that the local office was ousted of jariadicHon TOOnAES 
of Cooke’s appeal from the rejection of his application to enter, for the 
reason that the efforts of Cooke did not in anywise tend to create any 
right in him to the land, or abrogate the power of the government to. 
institute the proceedings provided for by the rule cited above,.or avoid — 
the necessity therefor. -As the matter stood, notwithstanding Cooke’s 
application and appeal, it was a question solely between the eee 
ment and the entryman, under rules prescribed by the Department. 


The stipulation entered into by counsel, as quoted above, seems. to a 


have been the controlling element in arriving at the conclusion that | 
‘Cooke was a contestant. Itis true that a stipulation by attor ‘neys as to 
- matters of practice and evidence and other matters arising in the course’ 


of procedure are binding upon the parties; yet Ido not think that. by 


agreemeut the legal status of this proceeding could be changed from — 
one instituted by the government into a contest between said parties, 
it Cooke had desired to appear before the Department as a contestant, . 
_ the way was open for him to do so on January 9, when he pr esented ic | ’ 
_ application to enter, and before the government initiated its proceeding. | 
_ The rules define how a contest shall bé initiated and conducted (Rules | 
T2ue and. o4, Rules of Practice). A compliance ‘with these rules fixes: 
aie Rens of a person attacking an entry as a contestant. If he has | 
failed to bring himself within them, I do not think he should, by: stip- 
ulation, be allowed to be placed in a better ‘position than that ie elected — 
toassume. | | 
Section 2457, Revised oes aot: the circumstances mugen. 
| which entries ee be passed upon eg the board of equitable adjudica- 
tion, as follows— __ , = 
- Where the law has bese Sabstaniaaliy complied with, ana the error = jreglanity 
arose from ignorance, accident, or. mistake, which is satisfactorily explained; and — 
where the rights of no other claimant or pre- emptor are prejudiced, or where there _ 
is no adverse claim. | 
| Villa, in response to the Pqaienient of the local office to show. cause 
why his entry should not be canceled, showed that he gave notice to 
make final proof on November 16, 1886, but his witnesses being absent — 
that vaay, and i in an adjoining county, he was unable ‘to do: SO} ‘that 
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ao 2 shortly Gioreafier ee was taken sick and was Wnbie to dana to it ior | a | 
some time; that he is @ poor man with a large family to support, and = 
oe Was manblo to hire any one to attend to it for him; that being unable 


to read, write or speak the English language, he was largely ignorant 


° of the requirements of the law. | An examination of the evidence inthe © - 


case satisfies me that in your office. decision of ‘May 6, 1892, you have 7? 
fairly and sufficiently stated the facts’ disclosed, and I approve the | 


finding that the charges in ‘the affidavit of contest are not sustained, | 


-: and that the defendant has in good faith resided upon the Jand, and. o 


4 improved it to the extent of his ability. 


“Ther efore, having determined that Cooke is a mere pr cae and = 


- ‘the only question herein being oné. between. the government and the | | 


: entryman,.on proceedings lawfully instituted by the: United. States, ce 


a ‘think that Villa shoald be permitted to complete his entry, when it 
- should: be referred to the board of. equitable adjudication. It is so 


ordered, and said departmental decision of August 22 ee) is hereby’ © 
‘mecalled, and revoked. | go Ae 


PRACTICE—MOTION FOR REVIEW—INCOMPLETE RECORD. 
-Moorn 0 KELLOGE (ON REVIEW). 


On motion fhe review the Department. may reconsider a Asoiaton, rendered on an. 
| incomplete record, where jurisdiction of the land yet remains with the Depart- 

- ment, and it appears that the rig hts of others, not parties. to said. proceedings, 
have been prejudiced by subsequent departmental action based ‘on said decision. 


| ‘Seoretary Smith to the Commissioner of the General Land Office, Decem- 
eae ee ber 4, 1894.: a2 an (BW. ©.) 
With your letter ‘of Ja anuary 4, 1894, was =o warded a motion filed 


on behalf of Kellogg in the case of Mattie Moore v: N. A. M. Kel- 
logge, involving the EH. 4 NW. A and lot 1, Sec. 29, T.4.N., BR. 19 W., : 


$B. M., Los Angeles land aiseriek California, for review ‘of depart: 


mental dodision of October 5, 1893 (17-L. D., 391), in which the applica- 
tion by Kellogg to purchase the said land under the act of January — 

18, 1881 (21 Stat., 315), was denied and the homestead entry by Mattie. - 
oo Moore covering said land was, nearer to remain intact vp the : 

— record.. a 7 | a . a 
Toa full idantiontlog of the matter. a brief recitation of the pre 
vious history of this tract is necessary. | 7 
This land is within the primary limits of aie. ean aide os the < act - 


of July 27, 1866 (14 Stat., 292), to aid in the construction of the Atlantic fe 
and Pacific Railroad, as shown by the map of definite location filed = 
_ March 12, 1872. It is also within the indempity limits of the grant to 


the Southern Pacific Railroad (branch line) made by the act of een of 
gress approved March 3, 1871 (16 Stat., 579). ; ae 
_ As early as 1879 Kellogg g sought to maké entry of the ionds in aaeston | 
and adjoining lands, aaa the general land laws, buat his applications. 
were. denied: by decisions of your office-in which. it was held that the ie 
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‘es “Southern Pacific’ Réilrodd Company’s diht of seiecuen for taconite ae 


: purposes. was. sufficient to defeat his applications. He exercised his 


rights elsewhere under the general land Jaws but entered into contract’ . 


- with the company for the purchase of the lands above referred to and, | 
_ under such agreement, the company, it appears, made selection of the 


lands May 25, 1883. 


Kellogg entered into possession of the land in aitestion in 1887 a: 


. has since continued to reside thereon and make valuable improvements, _ 


expecting to obtain title from the Southern Pacific Railroad Company. 

On August 10, 1888, Mattie Moore applied to make homestead entry 
of the land which application was rejected for conflict. with said selec- 
tion by the Southern Pacific Railroad Company. ~The case was ‘prose-: 
cuted to this Department resulting in departmental decision of Novem- 
ber 29, 1890 (11 L. D., 534), in which it was held that the lands being 
Sithin the grant to the Atlantie and Pacific Railroad Company, were, _ 


a _ by the terms of the act of March 3, 1871, supra , excepted from the grant . ia 


ae _ to the Southern Pacific Railroad Company and its selection of May 25, 
1883, was directed to be canceled ancl. Mattie pene allowed to make a 


entry as applied for. 
Kellogg does not seem to have been a par ty to these Pe acssaiies but 
immediately following said decision, to wit, on December 20, 1890, | 
Kellogg made application to purchase the fend under the act of Janu- 
ary 13, 1881, supra, upon which application the case now under. consider- 
ation arose. - - | 
In the depar tmental clecision sought to be reviewed. it Was held— : 


7 The act of Janu: ary 13: 1881, applies only to settlers upon lands of the railroad for : 
whose benefit the land was so withdrawn; in other words, if the land was not with- — 


z | drawn. for the Sonthern Pacific Railroad Company it is evident that the settler could: as | 


sequire no rights by reason of his application to purchase. _ 
' As the land had been treated as withdrawn on account of the Atlantic 


and Pacific Railroad Company in: the. decision of November 29, 1890, 


(supra), it was held that the Southern Pacific Railroad Company had | 
no right to the land and. that Kellogg could acquire none by his appli- 
cation to purchase, ‘The pone of his. ree was: therefore. 
sustained. | | 

In the motion for. review it is claimed that this land was secopied 
_ from the grant to the Atlantic and Pacific Railroad Company by reason 
of the fact that at the date of filing the map of definite location of said - 
Atlantic and Pacific Railroad opposite to the land in question, the 
same was. included with the original limits of the survey of the Sespe - 
rancho Mexican grant, from which it was finally excluded upon the 
s survey and patenting of said. grant March 14, 1872, which was sub-— 


sequent. to the definite location of said Atlantic and Pacific Railroad - | 


opposite this land. 

OA copy of your office decision ad Chee of i anuary LT. 1881, upon an 
| application by Kellogg to enter N.$ of NW.4 of said Sec. 29, is fur. 
_° nished, in which it is held that said tract was excepted from the ‘Atlantic Eee 
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ee and Pacific. scart’ by. reason. of. eine included witli “the: exterior a 





limits of the Sespe rancho at. the date of the definite | location of said 
a Atlantic and Pacific railroad. os 7 Se 
It is urged that if this be ‘so, the melection by. the Southara a Baas oo 
he ‘Railr oad. Company ‘was erroneously canceled upon. Mattie Moore’s app pe 
— = ‘cation, and that: the. same should be re-iustated to the end that Kellogg - mee, 
_ may be protected in his rights under his contract with. said. southern 7 


ae Pacific Railroad Company, and if this contention be not agreed to, that 


| - further action upon Moore’s entry should be suspended i in view of the ~ | | 
| general suspension or dered by departmental letter of November 8, 1893, ees 
of lands within the conflict limits of the grants for said companies — 


= a upon. the petition of the Southern Pacific Railroad Company, pending coe 8 


~ the question of the adjudication of their rights under a case e pending 1 in i 


the courts. . 


_ -From’ the above statement it is plain that the oe tm ental decision | - 
of November. 29, 1890, was predicated upon an incomplete record, as ate 
_ there is no mention made of the fact that this land was embraced in the eee 


a ae “ exterior limits of said Mexican grant at the time of definite location. Of 


the Atlantic and Pacific Railroad, and the question arises: is said — = 
- decision binding upon the rights of Kellog g or can said case upon, his. eee _ 


“petition: in the case now under consider ation be reconsidered? 


Tn the case of Knight 2. United States Land Association (142 U. Ss, oe : - 
177), Mr, Justice Lamar, speaking for the: court, states, in the matter aa 


of: the question as to the duties of the Secretary of the Interior, that — 4 : 


he is the supervising agent of the government to do justice to all 8) 


— - claimants and preserve the rights of the people of the United States, ese 


The land in question is still under the jurisdiction of this Depart- 


a : nent, and if the decision of November 29, 1890, was made without con- os ou 
oe sider ation of material facts, and said decision affects the rights: of other hae the 


ee that upon the petition. of such parties said decision. can be. . a 
- reconsider ed to the end that the rights of all par ties my be protec ae. 


and justice meted out to all. 


I have not before me facts sufficient relative to the said Moxicaa claim, : ‘ o 
aie its connection with this land;-upon which to adjudicate the ques» 


“tion as to the effect of said gr aint upon the grant of the Atlantic and ~ 


. Pacific Railroad Company, but if the lands by reason of said Mexican” a a 
grant were excluded from the Atlantic and Pacific Railroad grant, that 
~ fact was material to the Judgment: in the case of the Souther i Pacific oa 
- Railroad Company v. Mattie Moore, and as Kellogg entered. into ‘pos: - : 
- session of these lands under purchase from the Southern. Pacific Rail- vies © 


~ oad Company, upon his petition said case should be re- opened. | 


‘The papers transmitted with the motion are herewith retur ee sid « 2 
you are directed to investigate the matters alleged in. said motion Ge 


relative to said Mexican grant to the end-that the whole case may be 


_Te- adjudicated. Any previous action or decision of the. Department = 
~ in the premises should not interfere with a complete investigation “and getin es 


» decision « oF a > entire matter as presented, 
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RAILROAD LANDS—SECTION 8, ACT OF SEPTEMBER 29, 1890. 
REITH v. NILES. 


_ The right to purchase forfeited railroad lands under section 3, act of September 29, 
| 1890,-by persons holding under license from a railroad company, is inheritable, -— 
and inay be exercised by an administrator for the benefit of the estate, where, 
under the local law, he is given the control of the real and personal property 
of the ea ; | 


Secretary ‘Smith to the Commissioner of the Gouveat aha Offiee, ore 
(IA) | ber 4, 1894, (EMR) 


. The land involved in this case is the SE. + + of Nec. 25, T. 3 pe 
R31 E., W. M., La Grande land district, Orecon. 7 

‘The record slows that Azro B. Niles made homestead entry of the — 
_ above tract September 1, 1891. be 
July 24, 1891, Louis. ‘Keith was duly and covalael appointed — as 
- admninistrator of Benjamin T. Terven’s estate, and on September 25, 
1891, he, as administrator, filed his affidavit of contest against the 
proce mentioned entry, alleging: | 7 

‘That on or about the year of 1885, - sae Benjamin J. Terven mace. actual settle: 
ment in good faith upon said tract and was thereafter in the actual, continuous . 
_ occupancy and in the full and peaceable. possession of all of said tract to the time 
- of his death, and had made improvements thereon to the value of $500.00, consist- 
. ing of all of. said tract. plowed and fenced and in good cultivation. That said set- 


- tlement and improvements were made in good faith,.and with.a bona fide intent to 
secure a title to said tract by purchase from the N orthern Pacific Railroad company, - 


- when said land should be earned by compliance with the eouditons:0 or i canes 7 
of the granting acts of Congress to said company. 


The said improvements. were made prior to September 29,.1890. That said. tract 
is a part of the land forfeited by the act. of Congress, approved September 29, 1890. | 

That on or about the 18th day of July, 1891, said Benjamin J. Terven died at 
_ Umatilla county, Oregon leaving a widow, Susan E. Terven, and two childsen ie each 

ec native born citizen of the United States. 
_ ‘Thatsaid Azro B. Niles never settled upon said tracton or béfore September 29, 1890, 
or at any time before making said homestead entry, or had any interest in or right to 
said land, and had-no preference right under said act to enter said land under the. 
homestead laws of the United States. He therefore asks that said homestead entry. 
No. 5594 be declared canceled, and that contestant, as. such administrator, be 
-allowed to purchase said land for said estate under said act of September 29, 1890. 

July 5, 1892, the local officers rendered their decision sustaining the contest and- 


“© 34 eccammiending the cancellation of the entry of Niles. 


Upon appeal your office decision of February 16, 1893, affirmed the finding below. 
Upon further appeal. by Niles the case is now before: the Department for: final 
adjudication. 

At the trial before the local officers, an agreement was entered into : 
| by the parties to the snit, as follows: Fe, | | 

That whereas a contest is now pending between Louis Reith, ag sdministrator of 
the estate of Benjamiu J. Terven, deceased, contestant, and Aaron ‘Vinson, contestee, 
_ involving the SW: 4 t, See. 25, T. 3 N., R. 31 E: , W. M., the facts in relation to which, 
_ and upon which the rights of the respective parties acne are similar to the facts : 
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-in the above entitled contest, exeeel as hereinafter sated it is ‘therefore mutually : 
agreed that the testimony in said case of Louis Reith, as administrator of the estate ~ 
of Benjamin J. Terven, deceased, vr. Aaron Vinson, a copy of which is hereto attached, 
shall be taken and used as testimony in this case upon the trial of this case in lieu » 
of the introduction of testimony herein. That the settlement made by Benjamin J. 
. Terven, deceased, in his lifetime, upon the south-east quarter of said section 25, Was 
“made in the same manner and at the same time, as shown by the testimony in said 
- ease, In regard to the SW. 4, of said section; and that.the improvements upon the 
said south-east quarter are equal in value, ee that the whole of the south-east 
_ quarter of said section om was under fence and in cultivation long prior to Septem- 
~ ber 29, 1890. 

That said south-east quarter of Seo, 25,'T.3 N. , of R 31 E: W. M. , prior to the set- 
tlement of Benj ainin J. Terven, deceased, to wit, on or about the 224 day of Novem- - 
. ber, 1879, was settled upon by one A. M. Ross, a citizen of the United States, in good 
| faith, with a bona fide intent to secure title to said tract by pur chase from the North- 
-- ern Pacific Railroad company, if said land should be earned by said company. That 
-gaid A..M. Ross. about said time, made application to said Northern Pacific Railroad 
company to purchase said land, and received a license from said company under its 


seal, which license or certificate is hereto attached, and marked exhibit ‘B,” plain- — . 


 tiff’s proof. That said Ross occupied. and held possession of said land under said. — 
| license, until ou or about the 80th day of December, 1882, at which time said Ross 
| sold, assigned, transferred and conveyed all his right, title, ‘and interest in and tosaid 
land to Samuel Rothchild, who thereafter occupied an held possession of said land, 

under said license, and sold and conveyed the same to said Benjamin J. Terven, at 
the same time that he did the south-west quarter of said section 25, T.3 N.,R.31 E. " 
. W.M., as shown by the testimony herein referred to, aud that thereafter Benjamin 
J. Terven occupied and held possession of said land, under said license, in the same 
- manner that he did the SW. 4 of said section 25, T. 3 N., R..31 sa me Ma, a8 sea hien! 
by the testimony herein referred to. | 


- The record in the case referred to shows erat *ierveny in sonsiders. 
tion of the sum of $1,250 purchased the possessory right of Rothschild 

- and that he settled upon the land in question in the year 1885; that 

this settlement was with the bona fide intent to secure title thereto by — 
purchase from the railroad company; that he has built a house thereon | 


and made other valuable improvements; that he has made no purchase 
of land under the act of September 29, 1890, and that he cultivated the | 


game up to the time of his death in J uly, 1891; that there is. left sur- 
-viving him a widow and two children, who are -native- born citizens, 
and that the children are minors. | 

No settlement is claimed by the entryman, iad the sani ria that. 
_he alleges are those under his entry of Pepvomber i, 1891. 

There are two questions raised by the appeal: 

First. Was the right acquired by Terven an. inheritable one: and 
second; is the administrator authorized to purchase for the heirs? 
The act under consideration is the act of Congress approved Sep-— 
tember 29, 1890 (26 Stat., 496). Section three of said act provides, 
inter alia— — rr i ne we eS 7 | 7 


That in all cases where persons, being citizens of the United States, or who have 


declared their intentions to become such, in accordance with the naturalization — 


laws of the United States, are. in possession of any. of. the lands affected. by any. 
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such grant, and hereby resumed by and restored to the United States, under deed, 


' " written contract with, or license from the State or corporation to which such grant . 


_ was made, or its assignees, executed-prior to January 1, 1888, or where persons may 
- have settled by purchase from the State or corporation, when earned by compliance 
with the conditions or requirements of the granting acts of Congress, they shall be 


entitled to purchase the same from the United States, in quantities not exceeding - 


three hundred and twenty acres to any one such person, at the rate of one dollar and ~ 
-twentiy-five cents per acre, at any time within two years from the passage of this 


act, aud on making said payments, to receive patents therefor, and where any such > 

- person in actual possession of any such lands, and having iapeeced the same prior 
. tothe first day of January, 1890, under deed, written contract, or license as afore- _ 
. said, or his assignor, has. made partial or full payments to said railroad company | 


prior to said date, on ‘account of the purchase price of said. lands from it, on proof. 
of the amount of such payments, heshall be entitled to have the same, to the extent 
‘and amount of one dollar.and twenty-five cents per acre, if so much has been paid 
and not more, credited to him on account of, and as part of the purchase price herein 


provided to be paid the United States for. said lands, or such persons may elect to v3 


abandon their purchases and make claim on said lands under the homestead law 
and as provided in the preceding section of this act. | 

In Eastman v. Wiseman (18 L. D., 337), it was held, inter alia, “That 
the right of the licensee in such case” (the act of September 29, 1890), 
‘cig assignable and may be exercised. by an assignee. who is in posses- 
sion of the land by an agent.” _ 
| The assignor of Terven havin g received a license from the Northern 

’ Pacific R. RB. Co., and as the right conferred by the license - has been 
held to be arabe the question ‘for consideration now is, whether it - 
_is inheritable. Terven was alive at the date of the passage of the act, 
and had complied with all of its requirements, and was entitled to 
secure the land by purchase, and such being the. case, in view of the 
further consideration that the section is remedial, I am im to conclude. 
that his rights had so attached, that the interest beans an inheritable — 
one, and that the power to purchase pesos to his heirs. and mae rep- 
_tesentatives. 

The rights acquired by Terven being inheritable, it brings up the 
saehona question raised by the appeal; is the administrator authorized | 
to purchase for the heirs? | 

Section 1120, page 720, of Hill’s Annotated Laws of pens Vol. Ls 
is as follows: , | 

The executor or adiinictgare: is entitled to the possession and control of. the 
property of the deceased both real and personal. 

Such being the case, -I am of the opinion that the administrator may ~ 
properly apply to purchase for the benefit of the estate, and that 

therefore the application should be allowed. 
| For the reasons peiaved, your office decision appealed from i is aiitrmed. 


e -Bp2.. 7s cea RELATING TO THE aE aod | 


RAILR OAD GRANT—TIMBER CUL TURE CLAIM. 


NORTHERN PACIFIC R. BR. Co. v. WHITE 


ip Possession ‘and occupancy ofa tract, at date of definite location, with diteat és | 


- subsequently enter the land under the timber ere do not serve ‘to aia ‘ _. 


ig it from the operation of the grant. 


e Seer etary Smith to the Commissioner ie the Bener al Land Office, Desc a 
(J. RH) os * DOP ASIBGE Ss oe Ba ee OT iL.) 
. T have eoiisider ed the are of the company fr om your office decision a 
of February 16, 1893, in the case. of Northern Pacific Railroad Com- 
pany against Miezandes White, in which you rejected the company’s _ 
application per list No. 107, for the 8. 4 of the SE. 4 of Sec. 11, 1,13 N., 


BR. 20 W.., Missoula land distr ict, Montana, and. per mitted White’ S tim 


- ber- eilbure entry No. 1305 of said land to remain intact. 

Said land was clearly excepted from the withdrawal of February 21, 
1872, upon general route, by the then subsisting pre-emption claims of 
August Schultz and John Sexton, filed in 1870 and 1871, respectively. 

‘On March 26, 1885, Alexander Ww hite filed his coal tne to make 


timber- culture entey of said land. On March 28, the local officers served. 


the company with notice that said application was made, and that said . 
entry would not be allowed for thirty days, to enable the company to 
file a protest should they desire so to do (as requir ed. by circular of 
November 7, 1879, section III. .6 Copp’s Land.Owner, 142). 

On April 2 1885, the company, by its attorneys, filed a written pro- 


test, which the local officers, on motion of White, decided to be insuf- © 


ficient and rejected. Notice of said decision and of the right of appeal 
‘therefrom was served upon the. company, and. no amendment of the 
‘protest was made and no appeal was taken. . Whereupon on July 15, 
“1885, White was allowed to make his timber-culture entry. | 
105 March 10, 1887, the company made application for said land as - 
- being within the primary limits of its grant, by. filmg list No. 107, 
which was rejected by the local officers on April 20, 1888; and the com- 
_ pany: appealed to your office from said decision. White was nota party = 
. to. this proceeding, and had no. notice of it. | oe 
On April 28, 1890, your office directed a hearing to. be had, 


> to ‘ascertain the true status of the land at. the date of definite location, July 6, 


1882; whether the land was settled. upon, occupied. and claimed at the date men- 


: . tioned; and also the nature and extent of the ee ee thereon, and the pel 


7 fications of the parties claimin g at that date. 


After the heari ing, which was attended by the. company aa White, 1a 


the local officers jointly decided that the. land was. eeor ee from the — 
_ grant to the railroad company. 

No appeal to your office appears to have eat taken from said decision. 7 
_ ‘Nevertheless, your office on February 16, 1893, upon consideration of 


the record and the testimony, affirmed acid decision, rejected the com- a 


pany’s application, and held White’s timber- cultare entry intact. 
‘The compally has = eDpeOF to this Department. 7 
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The (iis of the Norther n Pacific Railroad. Company to appeal from 


&: 


the decisions of the local officers in 1885 and 1891, respectively, did not: 


| deprive your office of jurisdiction to consider and decide the questions’ — 

_. involved under Rule of Practice 48. And the company ’§ appeal Dries  & 

the awwhole subject before me for review. a 
The testimony proves that on October 1, 1877, White made aes | 


| - emption filing on one hundred and sixty acres of land in. section 14, 


and at the same time took possession of and occupied the eighty acres © 


of land in section 11, now in controversy, adjoining his pre-emption’ 


-elaim, intending to inake timber-culture entry of it. In the year 1879 ~ 
he fenced the whole of tlie two tracts together. He plowed about forty. 
3 acres ‘of said eighty acres, sowed grain, cultivated the land, and has 

raised crops thereon every year since 1879. He commuted his. re 

emption to homestead April 7, 1881. : ; 
On July 6, 1882, he was a Mteen of the United States, over twenty- 
one years of age, qualified to make timber-culture entry under the land 
laws; and had actual and exclusive possession of the land in contest, 
and was cultivating one-half of it in crops.and claiming the right to 
make timber-culture of the whole tract. His improvements at the time 
on the premises were worth between $300 and. $400; and he had some | 
trees growing then also. It was also pr oved that ve he was allowed 
to make his sony, he set out trees eyely yee for four consecutive 
“years. 

-T am of opinion that: White's | possession anal: occupancy of the land 
in contest, with intent to appropriate it under the timber-culture laws, | 
was not sufficient to.except said land from the grant to the company | 
contained in section 3 of the act of July 2, 1864 (18 Statutes, 367). 
Timber- culture claims and rights can be eaiiaied only by entry at the 
local land office; and are not derived from antecedent PeOUPANy, . 
improvement and cultivation. . 

Therefore your office decision is her eby rever sed, and White's timber- 
culture entry No. 1305 will be canceled. 


PRACT CE-AFFIDAVIT OF CONTEST—PRE FERENCE RIGHT. 
| SHUGREN ET AL. Us DILLMAN, 


An affidavit of contest may. be properly rejected if not sorichonated and. where 
_ the contestant in such case waives the right of appeal and subsequently fur- 
nishes the requisite corroborative affidavit, his right to proceed dates from such 
time, and should not be recognized in the presence of an intervening contest reg- 
ularly initiated, and if so recognized, the preterred right must be accorded to 
the intervening contestant. 


a Seeretary Smith. to the Commissioner of the eer Land Office, Decem: - 


(J. 1. H.) | a ber 4, 1894. : - (G.C. BR.) | 


On March 4, 1889, if acob, Dillman mands homestead entry < of the SE. 
4 of See. a 9 =i R. 65 . oe Denver, Colorado. 
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es On March 28, 1399, Swan i Sindgron filed his affidavit of contest fe gl 
“against the entry. aes abandonment, failure to make improvements 2a 
or residence on the land, and the continuance of. such default on that — 


. date. His affidavit of contest was rejected on. the: day: of its presenta-. 

_ tion, for the reason that it was not corroborated, and he -was notified _ 
by registered letter on oa a, 1892, and given. Shinty, se within - 
: which to appeal. i 


On Aptil 16, 1892, Fr ank M. Shafer filed his affidavit of contest, duly. no 


| earenhorated:. ‘against. Dillmau’s entry, also. alleging ‘apandonmet, an 


-  ehange of residence, ete. This affid avit was filed on the same day, “« sub- _ ; eae 
ject to application to contest of Swan J: Shuer en, filed March 28, 4892.7 - 


On April 23, 1892, one Munger appeared before the local officers and — 
corroborated Shugren’s affidavit, and on the same day Shugren made 


ate affidavit of the non- residence of the entry: man, and asked that service | | 


be had by publication. Notice was accordingly published (April 27, 
1892), summoning the. defendant to appear. before the ae and o 
~ receiver on June 9, 1892. — : 

On May 6, 1392, Shafer filed a motion to advance the cause, recall | 

the notice issued on Shugr ep’s contest, and give to him the first right 
to contest the entry. This motion was overruled on June 8, 1892, and. 
“Shafer appealed. On the following day (June 9) the case was called, » 
as per Shugren’s published notice, the evidence was submitted showing 
that the entryman had abandoned the land, and the register. and 
receiver recommended the cancellation of the aiite y- : 
On October 7, 1892, your office reversed the action of the register 
and receiver in aehane to give Shafer the preference over. Shugren, 
and awarded to Shafer the preference right of entry. From’ that 
judgment Shugren has appealed to this Department. 

The evidence.taken at the hearing on Shugren’s contest amply SuSs- 
ce tains the averments of both contestants, that the entr yman abandoned 
ae the land. | 

oS Practice Rule No. 3. states that: “Where al entry has been allowed. 
-- <>. and remains of record, the affidavit of the’ contestant must be accom. . 
ee oor ~ panied by the affidavits of one or more witnesses in support of the alle- — 

_. gations made.” The purpose of this rule is to assure the government: 
. of the good faith of ithe contestant. (Gotthelf v. Swinson, 5 L. D., 657), 














Seitz v. ‘Wallace, 6L. D., , 299.) 
It follows that an affidavit of contest, while pr eyed for i in he ‘cles - 


affidavit has been filed, or where the charg es were reduced. to. writing, 





ue Boe So duly 1 made under the rules of pence: elect the applica: 


-and not that. jurisdiction: may be vested i in the local officer s—that ‘being’ e a 
obtained only by service of notice. — oe V. Sayle;. 2 L. D., 58; eS: 


yf pr actice, is not essential. Contests have been. allowed where no i | 


but not verified by the oath. of the contestant. (Gotthelf ¢ v ‘Swinson, ee 
“. gupre). ‘If, however, a contest affidavit be presented to the local officers, 
duly corroborated, an containing charges which, if true, would result 
_ in ‘the cancellation of the entry, and those officers, inthe absenceofany = 
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tion to eantent: it would be the ees of : a rights and an appeal from such 

action would be entertained: (Drummond v. Reeve, 11 L.D., 179.) 
‘Failure to. appeal, however, from such erroneous action in proper 

time forfeits that right. (Hawkins.v. Lamm, 9 L. D., 18.) _ 

The purpose of the affidavit of contest and the epi oboratibll thereof 

by one or more witnesses being to assure the good faith of the contest- - 

_ant, the local officers would. undoubtedly be authorized to reject the 

_ same, if lacking in any of the elements, forms or averments specially 

~ .provided for in the rules of practice. 

As above seen, one of the requirements stoyaell for in ies 3 18: 


that the affidavit of contest “must be accompanied by the affidavits of | 


one or more witnesses in support of the allegations made.” Shugren’s- 
affidavit, while formal in other respects, did not comply with that rule;. 
and its rejection outright for that reason was not error. While given 
the right to appeal, he did not do so, but twenty-seven days thereafter 
appeared with a witness, who corroborated his affidavit, and the same 
was filed.“ April 23, 1892.” He thus waived his right of appeal, by the. 
_ performance of the conditious rightly imposed by the local officers, and 
then, and not until then, could he rightfully ask that his contest be 
considered. | 

In the meantime, however, and on April 16, 1892 , Shafer filed his con- 
test affidavit, in due form: wad properly cerober ated. At that time 
there was no prior contest, for it had been. as and, aS above seen, 
properly so. : 

Tt was therefore error to allow Shugren, in the presence of Shafer’s 


rights, to file what was to all intents and purposes a new affidavit, and. " 


issue thereon the notice. Shafer had. the prior right to contest the 
entry, and has duly taken the necessary steps for the preservation of | 
that right by an appeal. 
_ Shugren’s right to enter the land is snbject to the exercise of the ; 


preference right, within thirty days, by Shafer. Such will be the 


— order, and the decision Appeales: from is. affirmed. 


MINERAL LANp-oiscoves-asmucetnut CLAIM. 


CASTLE: v. WOMBLE. 


. A miretal discoter y; ‘aufficient to warrant the location of a mining, » claim, may be’ Satie a 
regarded ‘as: proven, where mineral is found, aud the evidence. shows that a ~~ 


_ person of ordinary. prudence would pelj ustified i iu the further expenditure of his 


labor anc. means, with a reasonable Tos ect of success in. develo pin a = sets Neage 
us } ee 


valuable mine.. 


Secretary. Ss witli 10. 5 the. Gominsvoner of the General Land Offs ee at 
ry i I. By). = cs ber Os 1894, a ee (Vv. B, ) - 


7 2, 1889 Martin: Woinble: filed: in thie local Tana office ‘at Stockton, 7 








; Cannas his. ‘pre: emption. declaratory: statemerit No. 14, 722, for the. 


.* Sid of the: NE. d and the N.4 4 of the:SB. + of f Sec. 305. I. 2 N, R. 2b BE. aes 
. M. D. M, alleging settlement Jaly 2, , 1889. bee cea 
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¥ ~ By your office letter of . J anuary $ ry. 1892, a deci: aan: eae = 





Le was canceled, to the extent of the conflict with the“Biipre Quartz — a 
Mine, and the land in ‘controversy is now properly described.as lots 9, ~ _ 


10 and 11, and the NW. ¢ of the SE. 4 of Sec. 30, T. 2 N.. ,R. 12 E. 


~The official plat of survey of the township Was filed Ji une 13, 1871. oe | 


‘The lands are unoffered, and lots 9 and 10 were e returned § as miner alin 
es character. | 


April 15, 1892, Womble filed erie of intention to submit final proof reece. 


ae June d3, 1892, and Walter Castle filed protest, alleging in substance © 
oo that, “Mareh 15, 1890, he, with others, located the Empire Quartz min- 
ing claim, embracing a portion of lots 10 and 11, and the NW. 4 of the 
< BSE. 4 of said section thirt ty; that said mining cian contains a lode of 


ar porposes: | | | 

On this peter a. hearing 5 was shad before the register and receiver, 

am testimony taken, and a decision rendered by them, finding the land re 

~ contain gold sufficient to justify fi further development, and that Wom-_ 

— ble’s declaratory statement having ° expired by limitation of law, and: 

-. the Empire Quartz minin g claim having attached to the land by loca- 

a see Womble should be required to procure, at his own expense, 

a segregation of the Empire Quartz mining claim, before he be. per- 

_ mitted to enter the remainder of the land embraced oy his declaratory 
statement. 

Womble appealed, and your office held that the part of the land 

: siibraced within the limits of the Empire Quartz mine contains suffi- 

~-eient mineral | to justify the belief that it. will develop: into a paying 


a tL re np rene pnt SES aN NTS 





as hp margin 


| auine, and affirmed the judgment of the local officer S, Womble appealed 
‘to the Department. 
ie The. law 1s emphatic in ‘declarin g that ‘no location of a mining can 
~~ shall be made until the discovery of the vein or. lode within the limits — 
ae of the claim. located.” (Revised Statutes, 2320.) And this. -Depart- 
~- mentsaid inthe ‘Cayuga-Lode (S..L.D D.,.703), 5 Thisis a prerequisite to — 
- the location, and, of course, entry of : any mining claim. “Without com-. 










a $y | case? a 





: Saale of land i in permanent! Was a ‘hakiantal ne deposit: called oe 
a a blanket. vein, and ‘that. the patent: issued. was. obtained with a view 
S to ee such. beundertyang: vein. ~The ‘supreme. court, how: - 


















“eee, erwen ing ero ria Resear 





g. Quartz rock in place, carrying goldin paying quantities; that saidland =. 
;, 18 more valuable for. mineral, than tor agricultural, grazing, or. other 6S fee 


-pliance: with this essential requirement: of the Jaw no. Joe: ation will be: ; 
Tyee ge no roe allowed. Has such b disoovery ne made | in this. - 


dation and. -belief, fos = 
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Tn the last cited case the court, on page 384, Says that fis: necessary 
' knowledge ‘eof the existence of minerals may be obtained from the outcrop 
of the lode or vein, or from developments of a placer claim, previous 
to the application or patent, oi perhaps in other ways; but t hopes and: 
beliefs canuot be accepted as the equivalent of such proper knowledge. 
In other words; itimay be said that the regiiirement relating to dis- 
covery refers to pres esent facts, and. not to the probabilities of the. future. 

In tliis case the presencé of mneral is not based upon probabilities, 
belier and speculation alone, but upon facts, which, in the judgment 
of the. register and receiver and your office, show that with further: 
work, a paying and. valuable mine, so far as human aa can. 
| determine, will be developed. . : 
vy, After a, careful © sonsidetation of the subject, it is my ‘opinion that 
fvhere minerals have been found and the evidence is of such a character 
thatta person of ordinary prudence would be justifiéd in the farther 





expenditure of his labor and means, with a reasonable prospect of suc- 


] CSS, lit developing a valuable mine,|the requirements of the statute have 
| beet inet. 4) To hold otherwise wou d tend to make of little avail, if not 
entirely ungatory, that provision of the law whereby ‘all valuable 
mineral deposits in lands belongiug to the United States . 2... 
are’... declared to be free and open to exploration and. purchase.” 
'. For, if. as soon as minerals are shown to. exist, and at any time during 
explor ation, before the returns become remunerative, the lands are to 
be subject to other disposition, féw would be fonnd willing to risk 
time and capital in the attempt‘to bring to light and make available 
the mineral wealth, which lies concealed in the bowels of the earth, as 
Congress obviously must have intended the explorers should have 


f 


proper opportunity to do. ; 
Inter taining these views, your jugemenw 18 affirmed. 





PUBLIC SURVEY —SPECIAL INSTRUCTION.. 
O. P: IVERSON. 


Special idnerueiions may be issued nune pro tune to cover a sury ey of nate allot- 


nents executed at the request of an alloting agent, though not authorized by the = ee i 
. - approved. contract, it appearing that the survey was actually necessary and to te es 


the interest of the public. service. 


Secretary “Smith to the Commissioner of the. General Tana Office, Deven 2 
(J. TBs): <*_ ber 6, 1894. CW. M. B. ie ies, 

I am in receipt of your office letter “BE” of August 29, 1894, and (72. ne 
enclosur es, requesting authority from this Department to instruct thes a3 
‘surveyor-general to issue special instructions nune pro tune for thes. 
survey of allotments in -fractional townships hereiiafter designated, Se 
which said surveys were heretofore executed; liability thereof rim: 
 bursable and chargeable to appropriation for allotments under provi: ee 


€ _ sions of of section 9 of the act of oe 8, 4887 (24 Seal ee 


HP fe 
sae ee er 
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‘Reverins to certain encl losed eaeuieaone of the sitvayor-genoral - 
William P. Watson, deputy surveyor O. B. Iverson and John R, 


. Rankin, United States allouang. agent. of dates and contents stated, 3 


you say— | a 


For the reasonsset forth i in said aomesnenabaus a have ‘iis honor to raguest nation: | 
from the Department to instruct the U. 8. surveyor-general for Washington to issue 
to Oliver P. Iverson, U. 8. deputy surveyor, nune pro tunc special instructions pro- 

viding for the surveys for allotments in fractional T. 11 N., R, 18 E., and in the W.4 
of T.7 N., R.19 E., within the Yakima Indian reservation. ; eM 
_ The surveyor-general does not state the cost of executing said additional surveys; - 
consequently the amount of the liability to be named in special instructions can 
not now be given accurately, but it is presumed that the sum of $750, or so much 
thereof as may. be necessary to liquidate the cost of survey, will be sufficient. 


The record shows that by authority of this Department, of date 
| April 8, 1893, contract No. 409; dated May 15, 1893, was awarded to 
deputy Iverson, and approved, for the survey of allotments of lands 
designated therein within the said Yakima. Indian reservation; liabil- 
ity $1,100, and that in the returns of surveys under contract men-: 
tioned, the said deputy surveyor embraced those of the lands above 


_. described, which were not authorized: by your office, but were executed. 


by virtue of request of Allotting Agent Rankin, as ner his letter of | 
- October 14, 1893. _ 
TE appéaring ‘from the record, however, that ihe surveys herein, sae - 
consideration, were actnally necessary, ‘and since the exéeution of the 
Same pr om oted the good and interest of the public service, the req nest 
of your office as contained in the above amoted extract from your said 
letter, is nereny ee | eg : 


‘Sourm w J OHNSON. 


7 Nston for review OE departmental decision op 7 uly fe 1893, 17 L. D., 
| 36, denied by. Secretary cae December 6, 1894, 


REPAY MENT _DOUBLE MINIMUM PRICE. 


BYRON ALLISON. 


Repayment of an alleged double minimum excess Can ‘not be allowed where the land 
was properly held at that price at the date of its sale. 


Secretary Smith to the Commissioner of the General Land Office, een: | 
(J.1-H.) | . ber 6, 1894. (F. W. CO.) 


I am in receipt of your letter of July 30, 1894, submitting for the con- 
sideration of this Depar tment, an application made on behalf of Byron 
Allison, assignee of James J. Trainor, who made pre-emption cash eutry 
No. 15,895 on January 9, 1889, for the SW. 4of Sec. 20, T. 15.8., BR. 7 


2 _E. , M.D. M., San Francisco, California, for repayment of $1.25 per acre, 
oe Ns original payment on said entry iene ‘been made at the rate of 


— $2.50 mee ate the land being. considered : as double minimum land. 
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This land is within the primar y limits of the er ant for the Southern 


| Pacific R. BR. Co., and opposite the portion of the road between Alcalde 


. and Tres Pinos Ton was never constructed, and the grant appertain- 
ing to which was forfeited by the act of September 29, 1890 oie Stat., 

476). | 

This land is also within the limits of the erant for the 5 AdinntiG re 
Pacific R. RB. Co., , opposite the portion shown by the location extending 
northward from San Buena Ventura to San Francisco. 

By departmental decision of March 23, 1886 (4.1L. D., 458), it was hela: 
_ that there was no grant north of San Buena venti and the lands 
previously withdrawn opposite the portion of the location north of San 
Buena Ventura were ordered. restored and. to be disposed of at the 
minimum price. : 
 Itis the contention of Ne in support of the application foi repay- 


ment that as the claim for the grant north of San Buena Ventura had 7 


been formerly recognized by the Department, and as ‘the Southern 
Pacific R. RB; Co. made no specific claim to that portion of the grant: 
opposite unconstructed road, these lands should have been disposed of 
aS Single minimum lands under the terms of the departmental order of 
_- March 23, 1886, supra. : 7 
With this] am unable to agree. Kt nagine been found that the Atlantic 
and Pacific R. R. Co. was not entitled to a grant north of San Buena - 
‘Ventura, any further consideration on. account of said grant, so far as 
_ affects the status of the land north of San Buena Ventur a, is unnec- 
essary. 
The land is Slearly shown to be within the for mer eae of the grant - 


to the Southern Pacific R. R. Co. and was on account thereof increased 


to the double minimum price. Being opposite unconstructed road on 

March 2,.1889, it was, by the act passed on that day (25 Stat., 854), 

reduced in price to $1.25 per ‘acre, but as the purchase under coisa ; 

eration was made on J anuary 9, 1889, prior to the passage of the act ot — 

March 2, 1889, I know of no authority SHLNOnINE the repayment ‘of 

$1.25 per acre as applied for. — | 
The ¢ accompanying application should therefore be denied. 


APPIICATION TO ENTER—REINSTATEMENT—RES JUDICATA. 
REYNOLDS % NoRTHERN PACIFIC R. R. Co. 


~ AT application to enter rejected. by final decision of the Deparment is res judicata, 
_ and cannot be reinstated with a view to its paow anes under a changed construc- 
tion of the law. 


Secretary Smith to the Cena es of the Cusea Land Sie Deen: 
(J. I. H.) : ber 6, 1894. 9 , mee 


| This case involves the 8.4 1 of the NW. 4 and the N. $ of the sw. 4 
of Sec. 19, T. 18 N., R. 3 Ww. , Olympia land district, Washington, aid 
is before the Department, again on a motion to review departmental 
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_ decision of March 1, 4894, aay ae the petition of William A. a oviolds 





. for re- instatement of his application: to enter the above described craet Aes 


made by said petitioner December 18, 1885, eo 
The record shows that the local “officers held that the application _ 


_ should be allowed. Upon appeal by the railroad company, your office: 


he refused to allow the application, and upon further appeal, this Depart- _ 
ment, on July 24, 1889, sustained the action of your office. L.D., 
; oe 
This land- was within the. primary limits of the Baan to the North. 
ern Pacific Railroad Company, and opposite the portion of the road 
extending from Portland, Oregon, to Tacoma, Washington, grant to 
aid in the constr uction ot which road was made by Ey resolution of © 
May 31, 1870, (16 Stat. , 378). — 
| At the date of the grant, the land in controversy was covered by the 
homestead entry of James. Rk. J ohuson. - te 
At the date of the definite location of the seieisiaaits road opposite 
this land, made September 13, 1873, the lands were free from adverse a 
claim, so ‘tar as was shown by ‘the reoords: | | 
The reason given in the decision of the Department of J uly 24, 1890, 


: 9 L. D., 156) is, that the land’ passed to the railroad company a tie tie 


date of dennite pcation: ‘This had been the well established doctrine ; 


of this Departnient, and so remained until the case of Bardon v. North- 


ern Pacific Railroad. ony was decided, (145 U.S. , 535) wherein - : 
the supreme court held that: | Sage > | _— 


_ Land which, at the time of the grant of July 2, 1864, (18 Stat., 365, ¢. 217) of public 


dands to the Northern Pacific Railroad Company, was segreg ated from the public 
lands within the limits of the grant. by. reason of a prior pre-emption. claim to it, 
did not, by the cancellation of the pre- emption right before the location of the 
7 grant, pass to the company, but remained part of the public lands of. the United | 
States, subject to be acquired by a subsequent pre- emption settlement, pou ed up 


arte 7 to acquisition of title. 


This decision was made May 16, 1392. | 
~ Subsequent to this clecision, Repnolds made. an. application far the. 


: : Te: instatement of his application to enter the tract of land above. 
described, which was considered by this Department, and decided 


~ March a1, 1894, (L. and R., Miscellaneous, 283, p. 15), in which the 


a Department refised. -tO re instate the.application, upon. the ground 


. that there was nothing to re- -instate, as the application to enter had 
_ never been accepted and permitted to go of record. It is now moved. . 
~-that this decision be revoked and set mee and that the appacouen | 
. be granted. | 
After a careful examination of all of the authorities cited by counsel ; 
for the movant, I fail to see any error in the: former. decision of this 


= 2 “ Depar tment. The cases cited. by counsel are of two classes: one being | 
where an. cutry had been erroneously canceled, and. the other where 


ee opphcaen was macle by a bona fide settler. a either of these classes 
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of cases. covers is facts here presented. Reynolds singly made am 
cm application, which was not. allowed to go of record, as asserted by 
counsel, and made no allegation of settlement. He is therefore not in . 
the position of. one whose entry. has been erroneously canceled, nor is. 
he in -the position of one who isa bona fide settler, but stands as a 
“naked applicant for the land. | 
It is true that the case of Bardon - v Northern Pacific Railroad 
| Cue supra, overruled the prior holdings of this Department, and — 
if it had been made prior to the decision in 9 L. D., supra, Reynolds’ » 
_ application would have been allowed; but the decision then given 
became -res judicata, and the subsequent decision rendered by the _ 
supreme court cannot, aud does not, affect the status of this Parueular 7 


. case. 


For the reasons given,. the onan is diainisaed. and the: former 
| decision of this Department j is re- affirmed and adhered to. | 


PRACTICE—NOYICE OF DECISION. : 
WEED. v SAMPSEL. 


Written notice from the General Land Office to the resident aioe Ke record i ing. 
ease that “action has this ey been taken” therein, j 18 sufficient notice or an 
adverse decision. 


_ Therule that requires a copy. of the decision to accompany the notice ther one is not 


- applicable where the notice is sent by the General Land Office to po of 
. record resident in Washington.  # 


Seoreté y Smith to the Conmine tics of the Gonorad Land Office, Decem-_ 
ae ss - ae 1894, — | — (E. M. RB.) 


This case epaivas lot 9, block 56, Guthrie ie, Oklahoma Territory, and 
‘is before the Department on: application for a writ of certiorari from 

your office decision of April 26, 1894, refusing to forward the appeal of 

Edwin A. Weed from your office decision of March 30, 1894, _ 

she record shows that on March 30, 1894, your office decision in the 

case of Edwin A. Weed v. John A. Sampeel , for the above described — 

tract was rendered in favor of the defendant, and on the same day a. 
letter was addressed by your office to Padgett and Forrest, aivoEneys ; 

| for Weed, as follows: : 

WASHINGTON, DB. Coy 

. March 30, 1894, - 
’ Messrs. PADGETT aND FORREST, 

_. Attorneys-at-law, Washington, D.C. 

GENTLEMEN: As attorneys for Edwin A. Weed in the ates favgivine lot 9, block. 


56, Guthrie, Oklahoma, you are advised that action has this day been taken in the 
ae of Edwin A. Weed v. John A. peel Reference i is had to your) letter of. May 


= ' 26, 189-. 


Very respectfully, Be 2 ae er A. Bowers, 
| “s 7 | Acting Commissioner. 
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| “April 1 19, 1894, the townsite board addressed a letter to Mr. Weed, in’ - 
which it was said: : 


You are advised that under date of rene 1894, the Honorable ieee 


of the General Land Office has, by his letter “G” of March 30, 1894, decided said. lot 


contest in favor of Sampsel. Twenty days from notice are allowed in which to com-. 


ply with the requirements of the Commissioner or. to appeal from his decision tothe ~ 


-Honorable Secretary of the Interior. 


April 17, 1894, Padgett and. Forrest aeeeed their appeal upon ‘the 7 
attorneys for Sampsel, aud filed the same with the Commissioner. | 


April 26, following, the Commissioner refused to forward the’ said a 


appeal hechiise not taken in time. 
May 11, Weed filed his petition for writ of certiorari. 


| ‘The only question’ at issue, made by the application here, is. whether _— 
_. the notice given by your office. to the resident attorneys inthis city, 


of March 30,1894, is such a notice as’ is contemplated.v under the rules 

- and meets fein requirements. : 
_ The time allowed for appeal in all unions townsite cases is ten 
days. (12 L. D., 187.) _ 

Counsel for Weed contend at length, “that your office should have. 
notified them that a “decision” had been rendered, and not that an — 
‘caction” had been taken. I fail to see any force in this position in 
view of the fact that the two words are often used interchan geably in 
the rules of practice and in the departmental decisions. | 

This being the case, and the appeal having been eight days too late 
(provided the notice served on March 30, 1894, was a proper one) I 
am. brought to a discussion of the question as to ee sufficiency of the 
~notice shown. 

In Dougherty »v. ‘Buck (16 L. D., 187), 1t was held: 


* A motion to dismiss an appeal because not taken in time can not be sustained 


~ -where it appears that notice of the decision did not contain a copy of the same, and. - 


that the appeal was, ree taken within the required time from the receipt 
of such copy. 


And again in Augustus H. Berry (18 L. D., 192), it was said :— 
_ An appeal should not be refused on the ground that it is taken out of time if a 
copy of the adverse decision is not served on the appellant. 

In the latter tase it appears that the: ‘attorneys were non- eeedaeuts 
and while this does not appear to have been set outin-the former deci- 
Sion, in view of what is hereinafter set: forth, such must have been the | 


Case. 


. The rules of mens do not require that a copy of tite decision of | 


_ your office should be served with the notice. This practice was estab- — 


lished by departmental decision in view of the fact that. where the attor- 
" neys were non-resident, it often happened that neither they nor their 
clients, were in a position to have access to the records of the local office, 
by reason of their places of residence being remote therefrom, . and in 
order that ‘such litigants might have an opportunity to properly form 
a en appeal and vee of ae ue holding: was made. — 


~ 
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“But this Department has never r held that a copy of your office deci- 
‘sion should be served upon resident attorn eys, because the reasons that 


were potent in the former class of cases would not apply where the | 


attorneys were residents of the city of Washington. . All that the rules 
require in the service of a decision of your office u pon resident attorneys, 
is that notice shall be giyen in writing. Z 

~The records of your office are open. to the inspection of the resident | 
attorneys, and upon receipt of such notice as was given in this case, it 


| ~ became the duty of the attorneys, by an inspection of the records, to 


secure such infor mation as Was RECeeseey for the oun of mee 
-- cause. | | 
In Watt et al. v. The Columbia Townsite 18 L. D. 139), in passing 
upon the question of time allowed for appeals in townsite cases, it-was” 
held, enter alia,— | 

As said instructions provided for an exception to été regular practice, failure to 
comply therewith will not defeat the right of the appellant to be heard where it 
appears that his action was based men the construction of said red eee adopted 
-by the local office. - 

In that case the notice stated ‘that thirty day S were given for appeal, 
and the decision, supra, exercised the supervisory power with which I 
am clothed, in cre: that no hardship should result ir om following the 
order given officially, zs | 

But it cannot be maintained here that the letter of the townsite board 
to Mr. Weed in anywise misled him as to his rights in the premises in 
relation to his appeal, because the record shows that the appeal was 
filed two days prior to the reception of that notice by Mr. Weed, and, 
consequently, it could not have misled him, or caused his failure to . 

appeal within the proper time. 
As this vase does not come within the rule laid down in Watt et al. v. 


The Columbia Townsite, I do not think a proper showing has. been | | 


made for the exercise of discretionary authority. | 
For the reasons stated, your office decision is affix med’ and the appli- - 
| cation for certiorari is hereby denied. | 


HOMESTEAD ENTRY— MEANDERED STREAM. 


CHARLES C. Him (ON REVIEW). 


A homestead entry, canceled in part on account of embracing land on both sides of 


a meandered stream, may be reinstated, in the absence of any adverse claim, it 
_ appearing that said stream 18 not i in fact meandered within the meanin gof the 
law and regulations. ; 


Seeretara y Smith to the Cominissioner of the General. Land Office, Dice | 
(J. 1. H) | ber 55,1894. | _ (E. W.) 


‘Your office letter of October 9, 1894, transmitted a motion for review 
of departmental decision of J uly 22, 1892 (15 L. D., 98). Said letter of 
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i cceuiled also contained. the statement thats “lot 5 5, Sec. 7 he pore 


tion of said entry canceled, is | Still vacant public land as shown by the 7 
records of this office.” | | 


~The ground of motion. for review may 6 sibecondally aca as a 


| follows: It appears that during the. month of March in the year 1887, 
- said Hill made homestead entry for a tract of land in the Burns land” 


district, in the State of Oregon, through which runs a stream known — 


_as the Silvies river. It appears further that your office i in March, Loo 12 


_ suspended the entry “tor the reason that the tract is. on both sides of oe 7 
a meandered stream and therefore not contiguous. 0, : 


. Hill appealed to the Depar tment from your said. office decision wHtGle" 


appeal contains -an admission that the said. Silvies river was a 


- meandered ‘stream. This fact being conceded in lis appeal. to fiers: 2° 


; Depar tment, the case was for that reason adjudged against him. 
’ Subsequent to the decision under review, on February 19, 1894 (18 
L. D., 135), the Department, in the case of ex- parte Jamies: Smith, 


idecided that the said Silvies river is nota: meandered stream waa _ 


the meaning of that term as used in the manual of surveying. 
The contention of Chas. C. Hill is that inasmuch as it has been sub-~ 
sequently. decided that said river is not a meandered stream, and fur- 
_ ther, inasmuch as that portion of his original homestead whieh he was. 
required to surrender is still vacant and unappropriated, he should not 
be estopped from availing himself of the full benefit of the provisions | 
contained in the homestead laws. He therefore ‘réquests the Depart- 
meént to recall so much of the decision under review-as requires him to 
surrender a pertion of the land included within the limits of lis orig)- 
nal homestead entry, and that his homestead be re instated in full. 
The departmental decision is modified in conformity with the request 
contained in the motion for review, and your office will therefore direct 
that the homestead entry of Chas. C. Hill be re-instated as originally 
made, if there be no other iivervenuie legal obstacle. | 


‘Srewarr % DOLL. 


as Motion fore review of departmental decision of March 31; 1894, 18 I. Dis 
© 3809, Gomi: by eee: Smith, December 6, 1894, 


ri fe f fet Lela PER 
é a ie vA Se Le if iff bob ae ust “hw a ye . : . ; 
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- SOLDIERS? ADDITIONAL HOMESTEAD—CERTIFICATE OF RIGHT. — 

Lah OHN Ww, GREEN. 
The ia of: a soldier’s additioual homestead, under a certificate of right obtained | 
 throngh a transfer of the soldier’s right, at a time when such action was held 


invalid by the Department, will not preclude the perfection of an additional entry | 
‘subsequently made by the soldier and transferred to purchasers in good faith. 


Seer etary Smith to the Commissioner of the General Land Office, Decem- — 


ate OO ber 6, 1894. tee Pi. 


‘By your letter of Real 6, 1894, you iunamatted to this Department : 


the motion of C, A. Creel for the review or modification of the decision -. 


of the Department of February 19, 1894,18 L. D., 129, cancelling the 
soldier’s additional homestead entry No. 12,946 of John W. Green for 
the NE. of the NW. $ of Sec. 12, T.9S., RB. 53 W., Denver, eee 
Jand district: made Aagast 23, 1888, me 

It appears that your office on June 5, 187 8, issued to Green a certifi- 
cate showing that he was entitled to an additional entry of forty acres. 
This certificate was located August 10, 1885, in the name of Green, on 


‘the NE. 4 of Sec. 22, T. 19 E., R. 13 B. , Sacramento, COE land ; 


district. 

Green, by his affidavit, which is cour ated by his wife, J Mrs. M. 7. 
Green,. sbaten that his last entry, made in the Denver district, was made. 
“in seed faith, and without any knowledge on his part that your office 
had ever issned any certificate in his name, or that any entry bad ever 
been made thereon. But it is further stated in his affidavit that prior 
to the 5th of June, 1878, he did, at Hope, Midland county, Michigan, 
execute some paper peruiine to his additional homestead right in the 
nature of an application and two powers of attorney, which were 
executed in blank, and that. he never was informed that the certificate | 
had been issued in his name; having never heard from the papers SO. 
executed, he presumed they were void and. had been destroyed. -He- 
further ‘states that he received $40 for the execution of these papers, 


and that they were executed i in blank as to the grantees, and that they — 
‘were made without any reservation whatever in favor of him as to any ~ 


lands that might thereafter be located with said papers, or any benefit — 
whatever that might flow therefrom, and that he was not informed, and — 
did not know, that a certificate would or could issue in his name. 


It is evident that the papers executed by Green were in the nature 


of an absolute sale of his additional homestead right, and that the loca-_ 
_ tion of said certificate in the Sacramento district was made by the 
party, or his transfer ee, to whom said sale was made. | 


That location at the time it was made, conferred no rights waiver at 
on Green’s transferees, as under the law andthe rulings of the Depart- 


-. nent at that time, a soldier’s additional right was held to be a personal | 
one, and its transter held to be invalid for any: DUDOSy (John M. 
1801—voL. 19 30 4 
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Walker 1 L. D., 565; Cinenlas of February. 13, 1893, an D. , 567; ;G. 3. 
z Morris, 17 L. D. 512, and authorities there cited. }e 


It is urged that the. entry in. the. Denver district a7 made i in e280: 7 


Jute good faith, and that. after entry he conveyed. the land to Creel, 
who files this motion. fe 
. The decision of February 19, 1894, child the Denver entry for equeels the 
- lation, on the ground that Gr een did not come to the Department with 
clean hands; that the Sacramento. entry, and final certificate issued 
thereon, at be followed by patent, by virtue of the act of March 
3, 1893, 27 Stat., 593, which provides that. soldier’s additional home- 
"ated eiiies shat have been made and initiated upon a certificate 
issued by your office of the right to make such entr Ys although invalid 
for any cause, where there is no adver Se claimant, may be. DEE IEGve? by 
_ the purchaser paying the government price for the land. | 
At the time Green made his soldier’s. addition al entry in the Denver 


0 district there was no legal barrier thereto, asthe entry in the Sacra-. 


~ mento district was. invalid ‘for. reasons. above stated, and. oe had 


a not issued thereon. . oe 
.-It is shown in the motion ne the Gnd ynomiend | in the ice ces entry —- 
has been platted as a town site, and that several parties, innocent pur- ~ 


es - chasers i in good faith, have acquired interests therein; that several build- | 


_ ings.and two stores have been erected on said tract. Itisfurther shown 7 
that the tract located in the Sacramento district does not. appear tobe 


7 claimed by anybody, and’ that no application has ever been made o 
_-:purchase said tract under the act of March 3, 1893. | | 
It is clear to me that there was no iinpediment to Green’s additional : 
entry made at Denver, and that the rights. acquired by the subsequent 


“purchasers in good faith to the | land embraced in said entry are valid — 
5%, and subsisting rights, | ; 


Section 148 of the sundry civil ait of € August 18, 1894, declar es ; all” 


sales of soldier’s additional certificates. heretofore made to be valid, } 7 
’ and all entries made by bona fide purchasers thereof are ‘directed. to . 


be approved, and. pars: directed | to be issued in the name of the 

assignees. | 

If the above section conan’ and ieniees valid the entry made by 
' Green’s assignees at Sacramento, a question which I am not now called 

- upon to decide, still it does not and can not affect the rights of inno- 

cent.purchasers in good faith acquired under the Denver entry,” which 
was made at a time when the Sacer amento > entr 'y Maik no legal vane 

and was no legal barrier thereto, | 

It follows, therefore, that the jdaitional fomesiea’ entry of Gas 
"for the NE. $ of the NW. 4 of Sec. 12, T. 9 8., RB. 53 W., Denver, Colo- 


~rado, land. distriet, made August 3, 1888, should be held intact, mid ee : 


7 patent should issue thereon. 


The motion is allowed; Gad decision of February 19, eat “ 


| 1894, is modified as above set forth. 


ve DECISIONS RELATING TO THE er ABT 
nt SETTLEMENT - - APPLICATION — PROTEST—FINAL PROOF — ‘ pQUrTABLE | 

ACTION. ; . 
Wana v SNIDER (ON REVIEW), 


| Settlement on land covered. by the gntry of another confers no righé as against the . 
entryman. | 


An application to make entry of land embraced satin the ‘uncanceled entry aE < . 
another gives the applicant no right, even though the ee life of the record, a 


‘entry had expired at the date of said application. | 

Where. a homesteader, under instructions of the General Land. Office, submits final - 
proof after the expiration of the statutory life of his- -entry, and a protestant, — 

- without interest, appears, and objects thereto on the ground of the entryman’s 

failure to sukmit his proof within the period provided by law, said protestant 

- does not have such an “adverse claim” as will defeat equitable action on the a 

tinal proof if.it be found otherwise satisfactory. - . 


Secretary Smith to the Commissioner of the General. Land Office, Decem- 
(J.[I0.) 0 -. . _ ber 6, 1894. 3 (PB. J.C.) 


I have. considered the motion for review filed by counsel for Benja- ; 
- min Snider of: departmental decision of June 18, 1893 (Walker v. 


Snider, 16 L. D., 524), wherein your office decision rejecting his final — 


proof and holding his homestead entry for lots 1 and 2, Sec. 28, and 
lots 1.and 2, Sec. 29, T. 164 N., R. 56, Grand Forks, North Dakota, for 
Sane was affirmed. - Tn the eneoraton ot the motion I have’ 
found it necessary to re-examine the record. 

It seems that Snider made homestead entry of said tract November 
‘ 18, 1882, and offered commutation proof November 17, 1883. Robert 
Walker filed contest against the entry, and a hearing was had, which 
finally resulted in departmental decision of February 12, 1886, award. 
ing the land to Snider (4 L. D., 387). 

Snider did not make payment and final entry, as he might have done 
: under said decision. On November 14, 1889, Walker. presented his 
application to make homestead entry, and nse an uncorroborated affi- | 


davit of contest, alleging failure of Snider to reside upon and éultivate 
the land, abandonment, and that he had. not offered final proof within. 


‘seven years from date of entry. The record does not show what: action. 


the local officers took in regard to this application to enter and contest. 


On November 22, 1889, the local officers rejected. Snider’s application 
to make final proof, (for the reason that there is pending against said 
entry a contest filed November 14, 1889, by Robert Walker.” Snider, — 


- with his application to make proof, filed an affidavit setting forth the — 


proceedings in the former contest, and says that at the time of receiy- 


ing notice of departmental decision in that case he had not the means _ r 


wherewith to pay for the land, and under advice of his attorneys and 


the local officers decided to live on the land and ‘submit proof before 


his homestead entry expired; ; that he renewed his residence thereon and | 
has continued to reside on and improve the land; that he had intended _ 
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i ; to ae final proot within time, but that by reason. “of: his aie 
7 receipt being with the papers in the former case, he did not definitely _ 
know the date of the expiration of his homestead entry. He. appealed — 


~ from the rejection of his application to make final pro oof, and’ your office, 
by letter of December 30, 1889, decided, after mayne recited the claims pe 
of both parties in full, that : 2 oe 
.in view of the foregoing the» appeal is sistata bal and. the aeplicatons cisinaeed - 
You will advise the parties in interest hereof,and claimant that in event of. this 
. decision bone final, further correspondence will be had in ‘Telation to his final 
eae rrr 
On January 9, 1890, the order for final proof bs Siider was ie : 
by the local officer S, antl March 5, following set for the day of taking 
the same before the local office. ‘The record shows that o on the anton 


date the claimant appeared 


also appears at the same time and place Robert Walker, in person and Ly his attor-. 4 


neys, Bangs and Fisk, and make protest against the acceptance of said proof, on 


the ground and for the reasou that the same has not been made within seven years - | 


from date of entry, and. that the aclverse right, of aforesaid Robert Walker. has i i 
. intervened. 7 . re 


The proof was offered, Snider cross- exainined, and the testimony of . 


| Walker taken. 


As a result the local officers recommended that the entry be allowed _ * 


| od referred to the board of equitable adjudication. Walker appealed, — 

and your office reversed their judgment, and the Department affirmed 
~ your action (16 L. D., 524), on the grounds that Walker’s “contest” had. | 
intervened before Gaiden took any action toward making final proof, 


-and that: it is only cases where there is no: adver se claim that call be as 


referred to the board of equitable adjudication, : ae 
- Review of this decision is now asked on the grounds:: (4) that ie was 
error to hold that Walker had obtained any adverse right by reason of. 
his contest, which should operate to prevent the confir mation ofSnider’s — . 
entry by the board of equitable adjudication; and (2) error in holding | 


Me that Snider had not resided upon this land as required by law.» — 
The protestant in his testimony and otherwise in the record seems to — 


rely entirely upon his: supposed rights under his original settlement. 
- This matter is res judicata, having been determined adversely to him 
in the case reported in 4 L. D., 387, and will not be inquired into again. 


His attempt-at making his foaidence on the land since that decision is © i 


~ merely colorable at best, as he admits living elsewhere with his family | 


during the winters 1365-6 and 1887-8, and says he has “resided there 


off and on ever since.” But admitting, for the sake of argument, ‘that 


-. his residence has been such as the law demands, he could ‘acquire no. 


rights as against Snider, because the land was segregated by his entry, 
and Walker’s presence was as a trespasser only. | 
| Neither did he acquire any right by the presentation of: his monies 
: tion to make homestead entry, because, although Snider’s time had — 


oe in which to make final proof, Nee? his entry ¥ was still - zetOre, 7 : 
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snd. no farther entry could be sarmithed: until that was “canceled F -— 


(Goodale v. Olney, 13 L. D., 498; ; Maggie Laird, Id., 502): 


His atfidavit was not ae sould not be treated a a contest. ‘It was ee . 


- not verified as prescribed by the rules, ‘and on a presentation of the i 


2 7 whole’ matter by both parties under Snider’s appeal from the rejection. — | 
-.- of his application to make final ‘proof, it was decided by your office that 
_ the appeal of Snider should be sustained, and the applications of Walker 


for entry and contest should be. dismissed. Walker abided by this 


is decision, and it is therefore conclusive of the questions there presented: _ 


Up to this point therefore Walker acquired no adverse right to the 


- Jand, either by settlement, application to enter, or contest. How, then, 
is he here? The answer to that is conclusive by the record as made —, 


by. the local officers... He appears simply as a protestant against the — 


acceptance of Snider’s proof, and the sole ground of his protest, in the 


light of what has been said above, is the failure of Snider to make proof 
- within seven years. 
- J think it may be said that the entry of Snider was then a matter of 
investigation by the government. Your office had sustained his appli- 
cation to make final proof. The only question involved there -was one 
between the government and the entryman. The government, speak- 
ing through your office, has said his proof might be submitted. The 
issue under the protest was one with which the government was per- | 
fectly familiar; there was no doubt thatthe proof was not made within 
_ the hmited period: the entryman admitted it under oath, gaye his 
excuse therefor, and your office held it sufficient, and permitted him to 
proceed. Under these circumstances it seems to mé that. the protestant 


“ has not such an adverse claim ‘that would defeat the ae of the 


entry to the board of equitable adjudication. 


The local officers were not without fault in this matter. It was iret ae 


duty to have notified the entryman of the expiration of his entry 
- and. require him to show cause why it should ze be canceled, under .- 


the circular of December 20, 1873.(1 C. L. O.,.13). In the absence a 


of their performance of this dnty. the action of an office j in pene ae 
Snider’s S appeal had virtually the same effect. — =: 4 
IT am not aware of any case that goes to the length of icine: that 
the act of any person without interest in the land, a mere informer. or 
- protestant, such as Walker is shown to be, acquires such an. oe des P 
alaim” as. contemplated by circular of. Apr i] 10, 1890 (10 L. D., 503), a 
would defeat reference to the board of equitable adjudication. | 
The decision for review of which this motion is filed appears to hold | 


that: Snider’s failure to reside upon the land -is sufficient to defeat his 


right thereto. But on further consideration of this case I am inclined — 
to think that holding erroneous. In the first place, under the charges 
of the protest this was not an issue, and might well be dismissed 
without further comment. But I am constrained to believe that this. 
oe of ‘fact was not mean The testimony. shows. that ee 
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“one 
- € set 


©" after Snider submitted. his test Anal proof in:4883; and ib: Tad ee 


accepted, he moved off the land, as he had the right to do, and also. . i. 
took off the original house, and lived elsewhere, until he decided he 
. would not make payment under his commutation. proof. | He: then. 


: 7 | | moved back on the land, in the meantime having built a good residence = 
fe and made other improvements, including a barn and necessary out- 
~- houses. During all the tinie, however, he had continued to cultivate’. 


“the land, and raised crops thereon, having fifty acres in cultivation. — — 


His, residenee was continuous after Noveniber, 1886. Whatever appar- ee 


a ent. default. there may have been in the continuity of residence was : = 
-eured ‘Ion g prior to any. attempt of Walker to assert a claim tothe - 


: ; ~~ Jand, and he. cannot. be heard to object thereto. Moreover, all these | 


matters were considered by your office i in its said decision of December = 


30, 1889, and was binding on Walker. Ms | 7 
| Thi is eae to me that the error in the decision of wick this iS a 


. 4 review was in treating Walker as a contestant. In that capacity the 


- Department recognizes such an adverse. right as would defeat reference 
~ to the board of. equitable adjudication. — Under the facts as stated in 


‘said opinion, the conclusion is correct, but a re- examination of the . 


record convinces me that. Walker does not. appear in the status of a 


- contestant, but merely asa protestant, and as such cannot defeat the : 


right of Snider to have his entry accepted | and so referred. 

It is therefore ordered. that. Snider be per mitted to ‘complete his 
entry, and that the same be then referred. to the. board of amane 
adjudication for confirmation. — | 


Said ape tmental decision of J une 2 16, 1893, i is s recalled and revoked. : 


= DONATION CLAIM~RESERVATION-EXECUTIVE ORDER. 


7 _ JAMES Maxey. 


pan executive order, reserving land for light- house purposes, will not ae effect 1 
upon land embraced within a donation claim under which due compliance with zi 


- : the law has. been shown prior to the 1 issuance of said order. : | 


| ae y Sinith to the Commissioner of the General lead Oe, Dei. t 


(LH) ber 6 189 BY : 


| _ By your office letter up” of September 8, 1804, you transmitted to 
this Department for consideration and examination: the application of | 


: = im the transferee of James Maxey tor’ patent tothe SH. 4 of the SE. 4 and ee 
Tots 2 and 3, Sec. 12, T. 2 29 S., “R. 13 W.; pposebune Oregon, land dis- - 
sec trict. | 


The facts in he case are, that James Macey: on Br une 22, 1857, filed 


at Roseburg, Oregon, notification No. 971, for the lands above described, oe 


| ander the 5th section of the act of September 27,1850 (9 Stat., 496), _ 
and. the acts of February 14, 1853 (10 Stat., 158), and J uly 1%, 1854 (10 oo ae 
Tes & Stat., j 30D), amendatory of said act of 1850. “fuoog Wi a 
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On J: anuary 1, 1858, Maxey made proof of having oceupied and cullti- 
vated said land from ‘April 1, 1853, to January 1, 1858. _ 
October 2s 1868, the local officers at Rom bare: Oregon, forwarded ts 
your office the aoc of Maxey from their action in refusing. to issue a 
certificate in the above case, on the ground that a portion of said land, 
- namely, lot 3, had been reserved for light house purposes by your office 
letter **C” of January 10, 1860, in accordance with the President’s 
order of December 27, 1859. 

By decision of your office, dated February 18, 1874, it was held. that 
the reservation of said lot 3 by the President's Brder of December 27, — 
~ 1859, could not affect Maxcy’s right to a certificate and patent for iis . 


-’ claim, as.it was perfected so far. as residence and cultivation was con- - 


_ cerned, nearly two years prior to the date of the reservation, aud that 
- Maxcy was entitled to a certificate upon furnishing the necessary proof 


and paying the fees prescribed by law. Certificate No. 2002 was - 


accordingly issued to Maxcy August 15, 1877, for all of the lands 
above described ; but in view of the fact that a portion of said claim 
seems still to be used for light house purposes, the matter has been 


- referred here by your office for examination. 


It is virtually admitted that Maxcy had fully complied. vith the 
requirements of the law necessary to entitle him to a certificate and 
patent. At-any rate, there is no ei: to the contrary, The filing 
of his notification of June 22, 1857, was a segregation of the land 
claimed by him. (John J. Elliott, 1 L. D., 303). “Having complied with 
all of the requirements: of the statute necessary. to entitle him to. acer- — 
tificate and patent, his right thereto became vested. — oo —_ 
The right to a patent on ce vested is treated by the government, when dealing o with 
- the public lands, as equivalent to a patent issued. When, in fact, the patent does 


issue; it relates back to the inception of the right of the pateutee, so far as it may be 
necessary to cut off intervening claimants. (Stark: v. Starrs, 6 Wall., 402. ) 


And further— 


| The rule is well settled, by a long course of decisions, that when publie lands haye 
- been surveyed and placed i in the market, or otherwise opened to private acquisition, 
a person who complies with ail the requisites necessary to entitle him to a patent in 
a particular lot or tract is to be regarded as the equitable owner thereof, and, the ° 
land is no longer open to location. ‘The public faith has become pledged to him, and 
~ any subsequent grant of the land to anether par ty is void, unless the first location be 
vacated and set aside. (Wirth 7. Branson, 98 U.S., 118.) 


In this case, Maxcy’s right to a patent having become vested siuioat 
two years prior to the order of the President definitely locating the 


light house reservation, it could not be affected by that order... Hence 
it follows that the issuance of final certificate No. 2002 to Maxcy, on 


August 15, 1877, for the lands: described, was DOE) and pee should 
7 issue ee | 


- 
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Pee Ce arr Once OF Papen 2 fe Se at 
‘Provry v. ‘Conpir. 

‘An application for Sntionan will be granted where the ai of pie is: aoe on 

the ground that it was-exercised out of time, and the record does not BOW. that - 


| notice of the decision appealed from was served on the applicant. 


Secretary Smith to ) the Commissioner of the Gener al Land Opie, ene 2 


OS. BA) ber 6, 1894, MR) 


This case involves lot 2, block 60, Guthrie, OLanons: id is before _ 

. the Department on an application for certiorari by Lottie Condit from ~ 
your office decision of July 18, 1894, refusing to forward the appeal | 

filed by her, from your office decision of March 28, 1894, because not. 


taken in ee 


The record shows that on August 25, 1890, Frank G. Prouty appliea ; 


to townsite board No.1, for the above described tract. On oe next i é 


| day Lottie Condit made a like application. 


Hearing having been had on. December 24; 1890, to pass upon Bie 2 a? 


question thus raised between the adverse cane ‘the. townsite board 
decided the case in favor of the defendant, Lottie Condit. | 
Upon appeal, your office decision. of March 28, 1894, reversed the. 


findings of the townsite board and awarded the land to Prouiy. ta 
Your office decision ‘shows that.on May 26,1894, an appeal was filed 


by Attorney Fred M. Elkins; and it is furtler stated that Prouty on. 
April 3, 1894, filed.an affidavit setting forth that “he does not believe | 
that Fred. Elkins has the right to accept service on behalf of Lottie 
Condit,” and requesting that you “require Fred Elkins to show his — 


be authority for accepting service in said cause Or anvoaTine in any man- 


ner in said action. ” 


‘It appears, further, that Elkins filed before the townsite boaee ae | 


- letter received from Mrs. Lottie Condit: Ritter—the defeudant having , 


married subsequent to the initiation of the proceedings: in this case— 7 


requesting him to look after her interest. . ye 
This authority was not deemed sufficient by the townsite pound and : 
an attempted service of notice was made upon Mrs. Ritter herself. 


Your office decision complained of sets forth: “The registry receipt. 


isaddyessed to Mrs. Lottie: Ritter, formerly Miss Lottie Condit, 


Pueblo, Colorado, and dated April: 24, 1804, and. the return oo sae eo 


signed Mrs, L. Ritter per A.A. Ritter. ee : 

It is well settled that the service of notice of a decciow must be. 
- made. upon the attorney or the party in interest.. This notice must 
-. affirmatively appear. Harris v. Llewellyn (18 L. D., 439). 
Inthe case at bar it appears, on the. contrary, that Mrs: Ritter did ; 
not receive the notice. Counsel for appellaut appeals to the supervi-. 


: sory power with ee J-am clothed, but in view of what the record a 
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shows. ce becomes unnecessary for me to consider the: question. of | 
whether such a case-is made as would justify its use. - : 
The record shows no ser vice of notice upon Mrs. Ritter. ~The town-. 
- site board having held that Attorney Elkins produced no competent 
authority to act as attorney, it follows;that “proper service of the deci- 
_ Sion should have. been made upon Mrs. Ritter, ‘Which has not been 
done, | 

You will therefore. ne to this Papas the record 4 in the case 
and suspend all further action until the matter is. passed upon as oe 


7 sented by the record. 


~ : 


DUFFY QUARTZ Mine. 


: Motion for review of: depar tmental nediaion’ of “Mar ch 23, 1894, 18 - 
7 L.D., 259, denied by Secretar y Smith, December 7, 1894, 


PRAC TICE—MO T ION FOR REVIEW. 


MULLER. wv, ‘COLEMAN. 


OA questian as t0 the correctness of the record comes too late, when raised for the 
? ‘fir st time on motion for review. | : 


Secr ge Smith to the Commissioner of the General Land Office, Diets | 


1H), 7 _ ber 6, 1894. (EMR). 


This iS a motion for review by Sherrard Coleman. in the above 2 . 
entitled case, of departmental. decision of April 16, 1894, which 


reversed the decision of your office and canceled irlie: filing of the 
, defendant. The land involved is the SE. 4 of the SW. 4 of See, 32, . 
 T.13-N., BR. 9 B., Santa Fe land district, New Mexico. | 


The record shows that: Sherrard Coleman filed a coal declaratory | 


statement on March 29, 1890, for the SW. 4 of said section, township — 
and range, alleging possession on February 15, 1890. | 
| On the same day Frederick Muller filed a like declaratory statement 
_ for the SE. tof the SW. 4 of me said ecunon alleging possession from . 
March 26, 1890. : 
On the éhird day of May following, Coleman applied to eakeliase said 
land as coal land under the act of congress of March 3, 1873 (17 Stat., 
607), which application was suspended by the local officers and Fred. 
erick Muller notified, who then appeared and filed a protest. 
- A hearing was had at which a decision was rendered in which it was 
held that Coleman was disqualified from making entry by reason of. 
the fact that he was a deputy United States surveyor. Upon appeal — 


your office decision of October 13, 1892, decided that Coleman was not — | 


under contract with the United States during the year 1890, as a 
deputy United States surveyor, and, upon the facts as disclosed by the 
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: evidence, i it was s held that Coleman had a s preference right of purchase 


wa to the land. - 


Upon a motion for 3 review "your office, by decision of December 24, ree 


i. 1892, held: 


A further sania ation of the Noches a thie éifice disclose th at ebay: 15, 1890, _ 


and thereafter, Coleman was under contract: with the Pepatimentet —e ee survey. of" * | 


certain. public lands. 


But it. was fur ther held in i said aecision: ae a deputy. United Sexton: | 


: surveyor was not an. employé. in the office of the Commissioner. of the | 


General Land oftice. as defined i in 1 the MeMicken a) and therefore the eo os 


motion for review was refused. a 
Muller appealed to this Daperiztient, ene in Hie departmental decision 


: complained of dated April 16, 1894, the decision of. your: office. was - a | 
—. reversed, At being held that the position occupied by. Coleman came oa 
| within the: inhibition of section. 452 of the Revised ee which i is as eS 


| The officers, clerks and employes of the Genaral and office: are ‘prohibited from - 
directly, or indirectly, purchasing or becoming interested in the purchase of any of. - 


7 the public lands; and py Perper who violates this section will forthwith be removed 


from his office. 


: And in the case, supra, 10 Tig D., 96, it is “held: that this ‘inhibition : 
applies to any of the branches of the able service under the control 
| and supervision of the Commissioner of the General Land office. 
Your office decision was, therefore , accordingly reversed. | 

. In the motion for review. now ‘before the Department it is. ser out that | 

~ while the evidence shows that in ‘reply to the question : asked Coleman 
as to whether he was a deputy United States surveyor his. reply was - 
‘eves 3” as a matter of fact the reply that. he really made ' was “I do not : | 


- .- know.” 


he brief sets out: Se 


os whereupon the register and receiver undartook:: ‘to decide ine: nest oll and having, 7 


See reached. the erroneous conclusion that. ae was a deputy, directed me clerk to put. - 
~ down the reply “yes.” : : . . 


Iti is now asserted that his ¢ commission as a adopity. United States sur- 


. oS veyor had expired a year prior thereto with the term of office of Sure 
' veyor-General George Wed allan, and that he was not re- appointed oo 


: te deputy by Surveyor- General Edward. F Hobart wuntil nearly a year, nf 
thereafter. ae 


‘This question was ‘not faisea herons the Dep aumet men five former ca 


of decision was rendered, though the decision of the local officers and of - 


the Commissioner of the General Land. office, on motion forreview, had = 


~ stated that he was. a deputy United States surveyor. Nor does it— 


7 e : /- appear | that the nonce objected to the auswer with which he is accred- | | 
_ ited at the hearing; now, for the first ey he undertakes to raise the a | 


question in a motion for review. : Sa =f 
This is not, 1 think, permissible. itt appears from his: own answer 


ge that he was a “deputy United States. PE the. records of'your °_ | 
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‘60s 46; it is stated j in your decision—show that at the time of. making a 
the filing he was a deputy United States surveyor. He had his oppor- __ 


: tunity to contradict this.at the hearing; he failed to do so then, and, — nee 
© 3 subsequently, when the case appeared before your office and this oihes, 


and the question is now raised too late to be favorably considered, In 
a motion for review the movant will not be ei uO question the 
correctness of the record. — | 3 
For the reasons stated the motion is. refused. 





¥ELO RIDA PHOSPHATE LANDS~ACT OF OCTOBER 1, 1890. 
GARY v. ToDD (ON REVIEW). : 7 - = 


| The act of October 4, 1890, with respect to settlement claims on Florida phosphate 
- lands is retrospective in character, applying éxclusively to cases arising prior 
to April 1, 1890; and under the provisions of said act an entry made prior to said. - 
date will not be canceled, on account of the subsequent discovery of phosphate, . 
if at the date of the entryman’s settlement he had no knowledge of the existence 
of phosphate deposits’ on his claim. 


| Secretary Smith to the Commissioner of the General Tana Office, Decne 
PA Tote: se e Ao ber 7, 1894. 0 (J. L. MeO.) 


The Departnient is in receipt of three motions, filed by: Clarence ©. 
-Jodd and his attorneys, for-review of departmental decision of Febru- ' 
ary 12, 1894 (18 L. D., 58), in the case of Thomas R. Gary against: said 
Todd, dineeuive the ancellacion of his homestead entry, made Septem- 
ber 18, 1889, for the BE. 4 of the SW.4, the SW. 4 of the SW. 4, and Lot 
8, of See. 11, T. 18 S.,.R. 19 E., Gainesville land district, Florida. 
The ground of said decision was that Todd made the entry with the 
knowledge that the land embraced. therein contained a valuable deposit 
of phosphates.’ | | 3 
~The motions will not be treated separately. The only one of the num. 
erous allegations of error. that need be considered is, in substance, that 
the decision is not sustained by a preponderance of the eridenéos: 
of accepting the testimony as given to be true... furthermore, the. appli-_ 


cant for review, in connection with his motion, swears «that the evi- 


: dence given by Poacher and Abston is wholly: untrue, and he believes. 

that all of their said evidence was giveu for the sole purpose of reward — 
- and. compensation, and in a malicious way,” and files the affidavits of — 
others tending to show that such was the case. J think these ena - 


need not be considered. . 


~ The local officers, after ; giving a full resume of ‘he ‘testimony of ihe - 
witnesses, find: | Pe oe 
It is clear from the evidence that the existence of phosphate in Citrus county— 
(Not upon the land in controversy, but i in the couniya in which it WAS. 
situated )— | | 


was not erie known in Banter 1889, at the time when defendant made fie . 
homestead entry; yet it is equally clear that the fact. of its existence was known to. | 
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some of big citizens of Chins scans even prior ié the fonth of “eptember, 1889. 
4 It is clear that the defendant complied with the law as to resi dence, 
onliiv ation, aad improvement; antl were it not for the statements made by bim is 
the witnesses who. testify in behalf of the contestant there would be no difficulty 
in reaching a favorable conclusion in his behalf. ye eee This contest hay- 
ing been initiated prior to the passage of the ve ‘of October 1, 1890, we hold that 
' the determination of the issue is dependent on the statute in ex istenie at the time 


. the contest was commenced, and can not be in any way affected by legislation . 


passed after its commencement and prior to the close of proceedings pending at the 
date of the passage of said act. Holdiug this view of the case. 
and that he knew at the time said entry was made thit the land was more faleatis 
for mineral than for agricultural purposes, we recommend the cancellation of home- 
stead entry No. 19,502. ° 

Ag one factor, and manifestly a highly important one, in leading the» 
_ local officers to their conclusion, was their opinion that the act of Octo- 
ber 1, 1890 (26. Stat., 662), had ‘no application to entries made prior 
- to that date, such conclusion might be toa considerable extent vitiated | 
if it should appear that this opinion was incorrect, and that said act 


does not refer to and affect entries made pr ior to its passage. Itreads 


as follows: 


. That any person. who. ae in good fats Sataned upon. aly lands of the United oe 

States in the State of. Florida, subject at the date of said entry to homestead or _ 
| ‘pre e-emption entry, and has actn ally ocenpicd and improved the same forthe purpose - 
- of making his or her home thereon, under the homestead or pre-emption laws, prior 


| a to the first day of April, anno domini, 1890, shall have the right, upon complying re 


with the further requirements | of the law, in other respects, 1 to complete such home- _ 
stead or pre- emption entry. and. receive a patent for the lands so entered, occupied 


and improved, notwithstanding any discovery of. phosphate deposits upon or under. _ 


the surface of any of said lands after such. entry was made: Provided, That the 


-- -entryman had no knowledge of the existence of such phosphate: deposits upon the ~ 


land which is Bunere of such entry” at the date when the: settlement ahereon was 

made. _: - a a suet - as =. 

‘It will be seen that the act 3 is enttizely retrospective; that it applies, ae 
and that exclusively, to entries made. ee ‘to. the 1st day of ‘April, ss 


c 1890”—of which this entry of Todd’s is one. 


Tn all cases of attempts to defeat an existing entry, the burden of . 
proof i is on the party attacking its validity. - | 
In the case at bar, it must be shown that the hea iat denotes Was 
“upon the. land which was the subject of the entry”—not upon land in 
adjacent counties, or even upon adjacent lands in the same county. | 
It must be shown that the entryman had “knowledge”—not sunply 


suspicion or hope—ot the existence of such deposits on his claim. 


The local officers avowedly ignore the law passed especially for the 
. protection of certain entries made on phosphate lands in Florida, and 


largely base their decision adverse to‘ the defendant on-the fact that — 


: phosphate was about that time being found in other parts of Citrus 
couty and in adjoinin g counties; and that Todd oe a suspicion | 
"and hope that. some might be found on a his land. on 
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a The question at issue is, whether it is shown that, at the cate of his. — 
7 - settlement, Todd had erOnenes of the existence of phipenlate deposits. 
on his claim. : | 

This renders necessary an examination of fie Srideriue. 4 | 
‘I have therefore carefully re-examined the voluminous testimony 
taken in the case. I do not deem it nece essary to recapitulate the same. 


It is sufficient to say that, as the result of such. examination, I find the 


‘evidence entirely insnfficient to show that the entryman knew of the 
existence of phosphate on his claim at the date of settlement—which 
was some time in mover ren about two nOuENS after ony (September. 
18, 1889), . | 
The ‘dooaieatal dacieien Heretotors SonderGd: direc ting the cancel-- 
lation of the entry, is therefore hereby recalled aad revoked; the deci- 
sion of your office, dated vee 2, ben?) is affirmed ; and the contest is 
dismissed, : : 


ABAN DONED MILITARY RE SERVATION—ACT OF AUGUST 23, 1894... | 
Fort J UPITER. ue | | | 


An snaidoned military reservation in the State of F lorida, placed ander the control | 
of the Secretary of the Interior prior to the act of July 5, 1884, should be disposed - 
. of under the act of August 18, 1856, unaffected by the-act of Angust 23, 1894. 


- Secretary Smith to the. Commissioner of the General Land Office, Novem- . 
Cpe ee: ee | ber 22,1894. | (BL W,) 


I have considered your. office letter of cine 5, 1894, requesting an 
‘early decision of the question. whether the Fort Se abandoned 
7 military reservation, Florida, is to be disposed of under the act of . 


August 18, 1856, or under the act of Angust 23, 1894.” 


Your office letter above mentioned states that== 


- The following military. reservations in the State of F lorida were , placed aides the 


= control of the Interior Department 6n the dates named after each, in accordance with. 


the provisions of the act of August 18, 1856 (i Stat. » 87); V Viz: 


Fort Brooke, January 4, 1883; 

Fort Jupiter, March 16, 1880; — 

Hospital Lot (St. Ang rusting); October 15, 1883 ; 
Blacksmith Shop Lot (St. Augustine), October 15, 1883. 


The first section of the ‘act of August 25, 1894, reads aS follows: 


That all lands not already disposed of included within the limits of any abandoned 7 | 
- wmilitary reservation heretofore placed under the control of the Secretary of the Inte- 
_ rior for disposition under the act approved July fifth, eighteen hundred and ei ighty - 


four, the disposal of which has not been provided for by a subsequent act of Con- - 


gress, where the area exceeds five thousand acres, except such legal subdivisions as. 
have government improvements thereon, and. except also such other parts as are-now — 
or may be reserved for some public: use, are hereby opened to settlement under the — 
public-land laws of the United States, and a preference right of entry: for a period. _ 
of six months from the date of this act shall be ¢ given bona jide settlers who are qual-. — 
ified to enter under the Homestead ay and have matle improvements and ate non 
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| residing upon any. agricultural. lands in suid reséivations, ond for a ain of. oe ay 


months from the date of settlement when that shall occur after the date of this act; 


Prov ided, That persons who enter under: the. homestead: law. shall pay for such ect a ie 


not less than the value heretofore or hereafter. determined by appraisement, nor less: 7 : : 
than the price of the land at the time of the entry, and such. payment may, atthe © 


option of the purchaser; be made in five equal ore. at times and rates of ; 
interest to. he fixed by the Secretary of the Interior. 


Tt will be observed that the above- mentioned act is $ limited in nits 


application to Cany abandoned military reser vation heretofore placed 
under the control of the Secretary of the Interior for. disposition under. | 
the act approved. July 5,.1884, the disposition. of which has not. been. 
provided for by a subsequent act of Congress, ” etc... —_ 

In the case of Mather et al..v. Hackley’s Heirs, on review (1 19. L. D., 
48), the Department. determined. the legal status of the Fort Brooke 
a military reservation, which is manifestly. the same.as that of the Fort : 

ae upiter military reservation. ‘In the above mentioned = the act of a 


1884 (23 Stat, 103), is construed as follows: 


Tt will be noticed that by the terms s the act itself, as saieweds in: iis ght of the s 
: ordinary rules of construction, it is limited in its application to military reserva- — 
tions that were in existence at’ the date of its _ Passage, or that should be thereafter oe 


-. ereated. 


- The Prosidént therei ein is convo wered ti to Sines under the contol of the Secretary of 
the Interior, such lands as *‘ have Pecos, or shall become useless: for ae por. . 
poses. a : ; 


But the lend formerly embodied 3 in the Fort oe military reservation. had been a \ : 
on Jatiuary 4, 1883, relinquished and transferred by the Secretary. of War tothe — ... 
; Interior Department and thus restored: to the publie domain before the passage = 


. = of: said act ;. therefore, there can be no reason why the President: should oe . _ 


. their value for military purposes, in the sense contemplated by said act. ~ ee 
The scheme contemplated by the statute was the restoration of useless reserva- 
tions, At that time the land in controversy did not belong to any reservation, To | 


am of the opinion, therefore, that the act of 1884 has no cone in the ane : 


Ve sition of the lands belonging to said reservation. 


I am, therefore, of the opinion that the Fort ‘Jupiter reservation ore 
‘should be ulsposed of in accordance with the: eae. 4 the act of | 
. el a 18, 1856. : : cc 


. " PRACTICE—APPEAL-PRE-EMPTION-FIN NAL PROOR. 
Murray %, LOGAN. 


When notice of a destnton: is. given through the mails. by the local office ten ae 


. additional are allowed within which to file appeal, without pogene HO: the date es 


when the appellant actually receives said notice. — . | 
ie The act of March 2, 1889, withdrawing all public. lands (except “Hides in “Missonri) , 
from private. entry did not repeal the distinction between offered and unoffered . ee 

lands made in the pre- -emption law. ; ? : oe 


“A pre- -emptor in the submission of final proof is rarranted: in 1 relying on 1 the cer arti: Go ie 


- ficate of the register as to whether the land is ‘ offered” or unoffered. i 


if a pre- -emptor offers final proof. in the presence of a al. adverse claim he must stand, i: fe ah 


or fali on the fe DTOOE § 80 omer ed, 
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Seoretary 8 Smith to. ‘the Commissioner of the General Land Of, Decem- - 7 : = 
(J. 1B). ber 8, 1894, er ee (FLW. ©.) — 


be have considered the case of Daniel Ww. Murphy v, wm. Logan, 


involving the SW. 4 NE. 4, SE. £NW. 4 and lot No. 2, Sec. 30, T. 52. 
ON, BR. 20 W., Duluth land district, Minnesota, on appeal by Murphy 


: don your office decision of July 31, 1892, accepting the final proof ten- 
dered by Logan and pues for @ancellaiion ae phy’s homestead entry 
- covering said land. 

- Qn April i, 1890, Logan filed declaratory statement No. 5185 for this : 
land, alleging Settlement March 29, preceding. 

On May 21, 1891, Mur ‘phy made homestead entry No. 5358 for same 


~Jands =e 


In accordance with soablistied notice Logan submitted proof on July — 
. 29, 1891, against the acceptance of which Mur phy protested, and upon 


Sage aretee hearing was set for August. 10, 1891, but, by consent ot _ 


parties, was continued to September 15, 1891. 


On August 12, 1891, counsel for Logan moved to dismiss the protest’ a 
by Murphy baomise it alleged only conclusions of law; was not sworn | 


- to nor corroborated. i 
On September 15, 189t, the motion. was aa bid Crone was 
permitted to cross-examine Logan and his witnesses to his proof and A 


also offered testimony in his own behalf. 


Upon the record as made, the local officers differed ; the fepister hold- 
ing that Logan’s. proof was made in time but did Foe show adequate . 
residence and improvements, and should, therefore, be rejected, but | 
that further time should be afforded him. to make proof and that Mur- 
phy’s entry should. be. canceled, because made in ane interest of one 


— Jobn W. Cameron. ans 
The receiver held that,.as the land had been oltetea, the ptoot % was ce 


out of time more than twelve months from alleged settlement; that 16 
did not show compliance with law and, in the presence of an ev eiaes | 
claim, must be rejected and the filing canceled, and that the showing 


made did not warrant a finding that Murphy’s entry was made in the 


interest of Cameron. 


- Your office decision finds that the. proof was offered out of time, but : i 


holds that the same should be accepted as it shows a bona jide attempt 
to comply with the law, and, in conclusion, states “it is not deemed 
necessary to go, at this time, into the bona fides of Murphy’s entry.” 
From said Aecis on Murphy appeals, said app havin gt beet. filed in 
the local office October 6, 1892. 
Counsel for Logan moves. to dismiss said appeal. because filed out of 
time. 


It appears that notice of your decision was given the parties throu ion — 
- the local office by mail, the letters being registered July 28, 1892, and | 


the notice was received by Murphy on pet 1, 1892, as evidenced by | 
the Lesistty. return teceipt. . 7 | 
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Ibi is claimed pie siete that the time for appeal nee an to run on ‘Aug dee. + 


- 1 , 1892, and that the appeal to be i in time must have been mee byt Ucto- _ 


ber 1, 1892, 
- Rule 87 of Pr actice provides that where notice: of a decision of your | 
. office i is given through the mails by the register and receiver. 


| | ‘Five days additional will be allowed by those officers for the transmission ‘of the | 
letter, and five days for the return of the appeal through the same channel. 


_ In the case of Haley +. Harris (13 L. D.,.136), it was held:— 


When notice of a decision is given through the mails by the local office, tei days _ 


additional are allowed within which to file appeal, ee of the time actually a 

required for the transmission of said notice. 7 

F Murphy’s appeal is therefore i in time. — ‘ | a . 
The appeal does not raise any question a as to the dismissal of Maik: 7 


~ phy’s protest, but this does not seem to have in anywise interfered with | 


the hearing of the ce and need not be further considered by ous = 
Department. © | | 

Your office decision states that this land was s offer ed on. December 4, ? 
1882, by proclamation No. 877. a7 

It is plain, then, that under the law, Sanat ioe. ae: been made 
within twelve months. from date. of settlement, aed by March 29, 
1891. 

The register. finds? the proot. to age been iadee in. aie) Siranee he 
holds that the act of March 2, 1889 (25 Stat., 854), in withdrawing all 
lands except in the State of Missouri from private entry, removed all 
difference between the two classes of lands, viz., offered and unoffered 
lands, and that since the passage of said act, all lands should be con- 
sidered as unoffered and thirty-three months from settlement allowed 
within which to make proof under the‘pre-emption laws. 7 

I can find no such purpose in the said act as coulda be constr ned : as 
repealing the limitations contained in the pre-emption laws. | 

It appears further, that the fact, that this land was offered ind was 
overlooked: by the local: officers at the-time Logan made filing ther efor, 
and he was given a receipt numbered under the unoffered series, with : 
oa the time of expiration g viven as December 29, 1892, “oe | 
In the case of -Grant v. McDonnell (18 L. D., 373), it was held that-a 


mee pre- emptor, in the submission of his final prof is warranted in relying 
on the certificate of the register as to whether the land is “offered” or 


- unoffered,” consequently, it must be held that soon proof was 


tee offer ed in time. 


It is well established, oo a. the Filings of this Denaenieat : 


that where a pre-emptor offers eae in- the. presence of an_ adverse. - 
oe claim, he must stand or fall upon the proof as offered. ve 


Itis claimed on behalf of Logan that he visited this land anid. leaned | 
“a small spot of ground i in March, 1890; that he began the erection of a. 


- ‘log house in April, which was anisned the - following month, in which 


ee he lived until July 5,1890. .During this time he cleared and cultivated 


— : Tess 1 than an acre of. ground and planted a portion. to ) potatoes. 
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Prior to filin g tor this land he had beeii wor king’ on aie D. & W. R. k., 
distant about two miles from the land in question. In July he left to 
work on. the D. & I. R. B. for the reason, as given by him, to earn better 
wages. While SO. engaged he was ra about seventy-two niles for 


the land. In October following he visited the land for a day or so, and 


claims to have gathered about five bushels of potatoes from his garden, | 
ie which he. carried to the railroad to give to a friend. He was not upon 
the land again until the latter part of May, about May 23, 1891, when 
he remained continuously upon the land until his ¢ or of proot in J dai 
~ following. - =: 

From a careful - review of the ieetinons T agree ath the. receiver, | 
| who, in summing up the case, states— | = 


I cannot conclude that Logan has shown a demas: of effort to Seni sith the ae 


law. that would warrant mein saying that good faith is apparent, - He is a single 
man, has work about two miles from his claim, and it would seem that he might 


have continued in that employment and, by being in .the vicinity of his land, be. ~ 


: enabled to maintain. a residence. thereon, without loss to his pocket. It is true he | 
~ says he went away for better wages and could not make a living from his work on. | 
— the D.& Ww. Road—near the claim—but I believe the. latter statement is an exag- 


geration. He does not show what his remuneration was, and if he earned greater _. | | 
wages on the D. & Ts R R., he does: not appear to have opens any Bert of his surplus a 


~ on the claim. | 
‘There is nothing definite shou as a who aid the dleieiagc or how much money: 
Logan. paid anyone for help on the improvements, and it would seem’a just deduc- 


tion from the testimony that the house was built, except the roof and finishing, by — = 


his friends thé section crew, and the clearing was done in a great measure, by ae 


- ting logs for the house. On this testimony I am inclined to the belief that Logan . 7 # 7 | 
could have made. a much better showing if he had been actuated by an. honest pur-) 2 


pose to comply with the law, and that he has not manifested g good faith. 


As to Murphy’s connection with the land, it is shown. that. Cameron 
is his brother-in- law; thatone Linnell, an explorer, secur ed“ minutes” on 
this land which were sold to some one whose name.is not given, who 
— sold. them to Cameron; that Murphy did not have any regular employ- 
ment and that Gamersn, ‘being interested in him, offered to advance all 


~ the expenses incident. to the entry of this land, Murphy to repay him 


| when able. 


_ Both Cameron and Murphy take ‘lie ean and swear cope aciy Bae _ ms 
- this condition of affairs, and both swear that Cameron has no interest | 


in the land neither present nor prospective. 
Your opinion states that. “ Murphy knew, when ite made e home- - 


stead entry, that ee seuke had returned to. pes land, es. was ee inhis | = 


~eabin.” — - 
- Murphy swears’ ding he was not upon. the land until after he made’ | 


entry, and I find nothing in the record to support your finding. It. 


_ must have been based upon the theory that 2 Murphy should Lhave made | 
examination before he filed. 
From a careful review of the testimony le must hold thatn no an shows = 
ing has been made as would warrant & forfeiture of Muphys, one : 
1801—VoL 19—31 | . | ES, 
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stead ponte: said without this Logan could noe be gr anted farther ie: Stes 
__ evenif good faith in the matter of compliance with law had been eeu | 
- on his.part, which, however, the record does not show. Ae 
Le I must, therefore, reverse your decision and direct the cancellation i 
of Logan's filing. ee s entry will-stand super t to ci aia 


with law. 


PRACTICE—APPLICATION TO. ENTER— APPE AL. 


- OARR V. RINEHART. | 


. An appeal from the rejection of an application to enter land will net be entertained 


in the absence of notice to an adverse claimant of record. . 


oe % Secretary Smith to the Commissioner of the General Land Office, Das eB as 
GLH) a ber 10, 1894. (GB) 


Thé land involved herein is the N. }of the SW.4 and the N. 4 of the _ 


| ‘SE, } of Sec. 17, T. 3 S., B. 38 W., Uberlin, Kanes. 


~The record. shows that one Abram Maples made timber. ‘culture 
entry for the tract September 6, 1890, said entry having been cancelled 
on the ee of one Mary F. Duineain, by your office letter of ese 


On Seabee 17, 1899, the defendant, Samuel W. Rhinehart, ‘made Bay. 2 
homestead entry for the tract. "| ae 
-- Jt appears further, that the ‘said contestant, Duncan. was notified oot, 
on October 14, 1892, by registered mail, of the ceneollation of the said 


Maples’ ane and of her preference right to enter said tract. 


On November 14, 1892, the plaintiff, Emmons W. Carr, filed his appli- _ 
-. ation to make homestead entry for the tract, which was rejected by _ 
-.. the local officers, because of the prior entry of Rhinehart. . at te 
; On appeal to your office, the applicant states that he established set- a 
tlement and residence on the land October 13, 1892, and that on that 
same day Rhinehart made his application to enter, which was allowed 7 


on the 17th of the same month. 


- Your office held that his ground of appeal was without wiérils forthe 
reason that the statements made in the application to enter, Y are not. .° 
- gorroborated, or even sworn to”, and sustained the action of the local : 

officers in rejecting his Scion: a 
<a On further appeal of the applicant to the peparanent it is eatpiad. 
--. aserror that the aforesaid finding of fact by your office, does the appli- - 

—- gant an injustice, since it isalleged that “ said statement was both cor- 
_ roborated and sworn to,” and asks that “if the corroborated sworn part’) 
of said appeal is not with said appeal, that said Carr be allowed to file 


a: duplicate of same, or copy, or new corroborated and sworn statement, 
as required by the rules.” | 


| An examination of the record shows that the statement referred t to is | 
| unverified, and without corroboration, and judging from the eonerm ee 
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| appearance of the files, it is very improbable that there has ever been = 


_ @ Verification or corroboration on file. | wg 
‘Phere is abundant blank space on the paper on aie the. apabemonk — 
Is written, for verification. : That would have been the proper place for _ 


‘it, and there is no reason why it should have popes on a Separate 


7 piece of paper. 


Be this as it may, there i 18 another reason why the claim of the appli = 
cant can not be considered on present presentation. 

| An appeal from the rejection of an application to enter aaa will not 

be entertained in the absence of: notice to an adverse. claimant of PeLOrG: a 


- Horace H. Barnes (11 L. D., 621). 


it does not appear of mecord that the entryman Rhinehart had any 
notice of the appeal to your office, and it should have been dismissed 
for that reason, in addition to the reasons urged by your office. 

The decision appealed from | is affirmed. 


| HOMESTEAD ENTRY—AMENDMENT. 
NIKOLAI MARTENSON. 


An application for permission to change a homestead entry, based on the alleged | | 
worthless character of the tract covered by the existing entry, will not be 
granted, where it appears that the applicant did not make a personal exami-. 
nation of said tract prior to making entry thereof. 


Secretary. Smith to the Commissioner of the General Land Office, Decem- 
(J. L B) ber 10,1894. (G. B. G.) 


On April 18, 1892, Nikolai Martenson made homestead entry for the 
SW. 4 of Sec. 32, T. 120 R. 52, Watertown land district, South Dakota. 
On July 30, 1892, the said entryman filed his application in the local 
_ office, asking that he be allowed to amend said entry, by relinquishing’ 
- the aforesaid tract, and embracing i in lieu thereof, the fractional -SW. 4 
of Sec. 7, T. 119 R. 52. 
In the application it is alleged, substantial, that the jana embraced 
in said entry is covered with water and stone, and is wholly unfit for — 
cultivation. That the applicant is a Norwegian by bir th, having been 
in this country only two years previous to that time; that he is unable 
to speak or read the English language, and 1s not familiar with the | 
laws and customs of the United States. That at the time he filed on 
said tract of land, he had been informed that the land was vacant;. 
that. all of the land’ in the Sisseton Teservation, of which the land 
entered isa part, was good agricultural land; that the land in said 
reservation was being rapidly appropriated, ad that his only chance 


. to get land was to file at once, and that he used all. the diligence anes Pi 


the circumstances of the case would permit. | 
That he has,. since making the entry, examined the claim carefully, 


~ and finds it worthless as s before suave’ 
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| Iti iS farther alleged that he has not sold. or F rlinguished any part of | a 
‘said claim. : | i 
‘These statements are cor roborated by two witnesses. | a 
This presents a case which appeals strongly. for equitable relief, but ; 
an examination of the law governing applications of this character, and - | 
the precedents of the Peparumony | in analogous cases, Shows that no. 
relief. may be had. . 
Sections 2369, 2370, 9371 and 2372, of the Revised Statutes, and sec: 
tion 7, of the act of March 38,1891, (26 Stat., 1095), contain all of the 
pron oie of the law nelatve: to a change or correction of entries. Sec- 
tion 2369 provides for a chauge of entry where there appears to be error 


_-. in the public records, or some mistake has been made through the fault 


of the government officers, and by section 2370, the provisions of the _ 
preceding section are extended on certain couditious, to cases where _ 


2 ; patent may have been issued for the land. Section 2371 extends: the 


- provisions of the preceding sections to errors in the location of land et 
warrants. | ) = 


Section 9379 /1is authority foi corr ecting mistanes made by. the entry- ate o' 


“man himself, but this is limited to sea mistake of the true numbers of. | 


ee _ the tract intended to be entered”. And section 7, of the act of March . of. 


8, 1891, (supra) provides only for the correction of clerical errors. - , 
Tt will be readily observed that the mistake on which the application 


| in the case at bar is predicated, is not of. that character contemplated a — 
by the law. Itis true, that there is a mistake as to the character of the | 
-. land, but such mistake is directly charg eable to the applicant's laches, — 


in. er he failed to make a personal examination of the. land Bie | 


making. his entry, and. this Department has uniformly and often. held — 


Ue that an amendment is unauthorized unless it appears that the record. _ - 


-. fails to express the original intention of the entryman, and specifically _ 


it has been held that an entry wade without examination of the land, | 


may not be amended. Ex. parte Josephus A. Pyle (3: L.D, , 361); Alovs eek a 


‘Bek, et al. (7 L. D., 219); Alexander Morris (9 L. D. , 876); Charles A, | 


ce. Wanicent (14 L. D. , 632); Lizzey Peyton (15 L. D., 548). 


The decision appealed from, denying the application, aloteanid: is 
_ hereby approved aud. affirmed. 7 


TIMBER CULTURE CONTEST—COMPLIANCE with LAW. 


SMITH . GLEASON, 


A timber culture claimant, who enters a tract covered by a swamp selection, is 
required to. comply with the timber culture asi pending the right of une State 
to be heard in defense of the selection. | 


Secretary Smith to the Commissioner of ae General Land Office, Dien | 
mcree H.) - > ber 11, 1894. et, See te, P.) 


~ This record Anetents ies appeal of William H. Gleason from: the oe 


: a decisions of oe office, of ae 10, 1893, and ees 21, 1893, , respec: meee 
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tively, in the case of J. H. S. Smith against William H- eieasani,. 


involving the SW. $ of See. 12, T. 27°8., R. 37 B., Gainesville land. dis- a 


trict, Florida. | 
_ This tract is a por tion of the aa selected ay the State of Florida, 

on January 16; 1885, under the act of September 28, 1850. | 
— Gleason ade timber culture entry of said tract September 19, 1887; 


- shexein he alleges, that the land in its natural state, is not swamp and: 


“overflowed, and rendered thereby unfit for cultivation. The governor 
of Florida was thereupon notified, under the provisions of the circular _ 
of December 13, 1886, (5 L. D., 279). He replied, in writing, that he 
did not desire to defend the Staters claim. | 
The local officers thereupon reported that fact to your ‘Gffice,. and on » 
_ April 23, 1888, your office finally rejected the State’s claim, and directed. | 
the iecal officers to notify the parties in interest. It does not appenr - 
that. notice was given to Gleason. 7 
On January 9, 1892, Smith filed a contest against said entr y; cha g. 


ing failure to. comply with the law in the matter ot Sens and wet 


} plan tin g. 


A heari ing was had, and the local officers sustained the poutext. aie “ 


son appealed. Your office affirmed the judgment of the register and 
receiver, and Gleason appeals to the Department... 
| Gleason does not deny that he has not complied with the timber cal- 


-. ture law, but offers as a reason for his non-compliance with thelaw, | 


that until after notice of the termination of the State’s claim, he did 


no regard himself. as ‘required to comply with the requirements of the 


- timber culture law. Your office. very proper ly held that. such position — : 
could not be sustained. ae 


If, pending a final decision in a contest, on whiteves ground or. | 


- charge, the entryman, whose claim i is attacked, Js required to continue nee 
_ tocomply with the law, (Byrne ». Dorward, 51. D., 194), how much 
stronger reason Is there that an entryman_on lands clainnied as swamp — 


~ lands, should be required. to comply with the law governing his entry, — 
pending the: Tight of the State to apply for a hearing to prove the . 
swampy character of the land. The entryman makes his entry at his: 
peril, and if it should be on lands belonging to the State, it would. be 
no one’s fault but his own. There is no analogy to the case of Mallet 
_ Johnston (14 L. D., 658). Gleason was not a contestant claiming a_ 
preference right. He had alr eaey made his anny under the circular 
of December 13, 1886. 
The judgment of your office is affirmed. 
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‘RAILROAD LANDS-~SECTION 3, ACT OF SEPTEMBER 29, 1890. 


SHAFER v. BUTLER. a ae 


. The right of Aouvalace ‘iiiier section 3, act of September 29, 1890, eecntdea to persone 2. 


in “possession”, is limited to those holding under deed, written contract with 
- or license from the railroad company. : 
_ The right of purchase conferred by said section upon persons who have settled on 


_. said lands with intent to secure title through the company, can not be exercised 


by one who, prior to the passage of said act, had not Soap ahee his residence : 
on the land. 


| Secretary Smith to the Commissioner of the General Land of ice, Decem- . o 
es ge ber 11,1894. ee (F.W.O.) 


- [have coasts ed the appeal by J. M. Butler frome your office decision ve 

_ of June 5, 1893, holding his homestead entry covering the SE}. Sec.17, 
Td Na RB. 33 B.. La Grande, Oregon, subject to the right of purchase 

in E. B. “Shaton, ander the provisions of section three of the act of Sep- iat 

tember 29, 1890 (26 Stat., 496). | a 
The lend in question is a portion of that appertal ining to the aiiieone es 


_ structed part of the Northern Pacific railr oad, the grant to aid in the Hed 


| construction of which was forfeited and Feukored to the public domain — 
by the act of September 29, 1890 (supra). | 

. On July 14, 1891, Lucy Shafer, wite of the eee aonieatatt, filed 
notice of her ‘intention to fateh one this land under the ae section of | 


~ the act of forfeiture. 


On January 22, 1892, Butler made homestead ane of the terials and . 
— on February 13th following, E: B. Shafer filed a contest against said 


entry alleging that he settled upon said land on June 2, 1890. with — 


- Intention of purchasing the same of the company; that fie had valu-- 
able improvements thereon and was entitled to purchase under the 


‘third section of the act of forfeiture, and asked that a hearing beet. 


ordered at which he might establish his right of purchase to the end. — 
that Butler’s entry be canceled and he be permitted to make purchase. — 


Upon said contest hearing -was ordered, the VeenOny being taken _ 


oe rule 35 of practice. Boa 
- Both. parties appeared at the time set before. the commissioner to 
take the testimony, and after coutestant had been sworn and began ? 
his testimony, Butler moved the dismissal of the contest because the. 
facts stated, in the affidavit are insufficient “upon which to base ay 
contest. _ | a 
‘This motion was disregarded. by tlie local officers and found to. have a 
been filed too late by your office decision. - 


‘The argument of the case shows that the motion rohigae upon the i 


ground that the affidavit of contest did not state that the contestant : 


had applied to purchase the land. 


It is shown that the contestant had, however, applied to pur chase | 
before instituting this contest. 3 | 
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‘This fact I do not déem material, nega, for the reason. that But- | 
ler’s entry was a segregation of the land and no other ontiy could. be. . 
allowed until the same was canceled. | . 


Accepting the motion as filed in time, I. must dismiss the same as s - 


| _ the affidavit alleged sufficient. upon which to order the heari ing. 7 
The testimony shows that this land was first claimed by Bluford ; 


Stanton for about eight years, during. which time he occupied. the 


“same and made valuable improvements thereon. How he held the... 


land, whether under contract or license from the company, or ‘intend- 
ng 2 acquire title from the United States does not appear. . 
He sold to J. M. ney who in turn sold to L. D. Sy the brother | 
of contestant. 
L. D. Shafer came into possession of the iaud in 1888 said held the 
same until the latter part of May, 1890, when he sold to. contestant 0h = 
$3,000. | 


| Contestant was then livin 2 pe. a. “homestead upon which he made ha ® 
— proof in 1891. 
— -In the sees of this Jand he used. some money beleeene to his” a 


wife, and the: transfer, which was a quit claim deed, was made in se 


favor. . 


The greater portion oe the discussion of the case is confined to ‘the 
Guestion as to whether she or her husband was legally entitled to pos- 
session under the deed, but with the view _ take of the « Re) ‘this ques- - 
tion is immaterial. : _ 

Admitting that contestant was in possession under said deed, yet a as 
it is not shown that he, or those before him in possession, held the land 
under. deed, written contract with, or license from the company, such 
‘possession ons not entitle him to purchase the land under section three 
of the act of for feiture. | 

He claims the right of: ‘purchase as one who had vasttiod said. tract 


| i with a bona fide intention. to secuye title through purchase of the com- — - 


pany, but the record fails to sustain such claim. 

It is unnecessary to inquire whether’ his purchase of ne improve- 
ments upon this land, made at the time alleged, can be held to have 
been made in good faith with the intention of looking: to the company 
for title, for the reason that ié is shown that he had not established his 
residence upon ‘the land prior to the passage of the act of forfeiture, 


‘but was at that time living upon other lands held under the homestead 7 


laws, for which he completed title in 1891. : 

He is, therefore, not qualified to purchase as one who rere sailed 
said tract with a bona fide iv tent to secure title of the company, under | 
the provisions of section three, of the act of forfeiture, and I must, 
therefore, reverse your office decision and - direct that thie contest be 7 
, dismissed. See James C. Daly (17 L. D. re Same, on review (18 L. : 

Ds DIL), : ge oot 


~ 
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| se Cn cone ‘CONTEST. 


“Kine Er “AL. 2. GUNNELS. - "2 


a second scniene ean not question collaterally the Saaieaey of. the ev wieneae | 
upon which a judgment of cancellation Was rendered i in & mM lor contest against — ° 


the same entry. 


_ Seer etary Smith to the Dorin scones of the General Land Opie Dee | 
6. I. FL.) oS ie ty ber 11, 1894. Se ee | AG: Wz i.) 


This controv ersy yoke es. ‘the Sw. 4 of. See, 4, .. 15 i N., R. 6 E., 
Guthrie land office, Oklahoma Territory. 

The record cae the following facts: J ohn. Gunnels ‘atte homestead 
entry of said land October 18, 1891. On November 16, 1891, Wm, A. 
Bowman initiated contest against said entry. The case was set for 
eta Contestant failed to appear, and no action was. then’ taken. to, 

On June 16,1892, James M. King filed affidavit of contest against the: 


saline» entry, alleging abandonment by both Bowman and Gunuels. — 


After due notice, a hearing was had. Bowman and Gunnels made — 
default. Testimony on behalf of King was submitted. The local 


or officers dismissed Bowman’s contest, ancl recommended the cancella- - 

- tion of Gunnel’s entry. ot, on. 
July 2, 1892, pending the contest of King, ia ames Montgomery Te = 

ated a, one against said entry, alleging abandonment. — ~The contest | a 


of Moutgomery was inadvertently set for hearing for October 17, 1892, 
when the attorneys for King filed a motion to suspend action on. said 
-coutest of Montgomery until King's contest was finally adjudicated. - 


On December 15, 1892, the attorney. {or Montgomery filed.a motion - a 
“that his contest be considered the first contest. This motion. was over- 


ruled, and the affidavit of contest of Montgomery held to be the second: - 
contest. Montgomery appealed to your office. | a 
-Montgomer y’s contention was that the contest of King, filed J une: 6 16, _ 


oe 1892, was premature, in that he ean show that the entr yman had pe 


- abandoned his entr Ag Six montis at the time King no his aMidavil of 
contest, ete. 3 

Your office overruled this motion of f Montgomery, who now appeals 
to the Department. 

In the case of Campbell against Middleton 7 LD. , 400), it is held. 
that a second contestant cannot question collaterally the sufficiency of 
> the evidence upon which a judgment of cancellation was: render ed in a 
- prior contest against the Same. entry. | 


| ‘The decision of yous office i 1s accord ey affirmed. 
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és RESERV ATION —PREFERRED RIGHT OF CONTESTANT. 
_ JRERERSON K. Davis. 


Whatever preferred 1 rig hta contestant: may have, on the eaheeNation of the sans : 
under attack, is defeated by an intervening proclamation by. the President: 
declaring the establishment, of a forest reservation that includes. the land 
embraced within the contested entry. . 


| Seen etary Smith to the Commissioner of the Gener “al Land Office, Decem- 
(J. I. H.) Ze awe ae & ber 11, 1594, | | . (A. EB) 


This is an appeal from your office decision of Te 24, 1893, rejecting 


the application of Jefferson EK. Davis, made May 13, 1893, to purchase. | 
the W. 4 of the SE. 4, the E. 3 3 of the SW. 4 z, Sec. 30, T.958., R. 25 E., 


eed California, der the provisions of the Gmaber and so act. | 
~The paclical on of Davis was rejected by the local office, because’ 
“the land is shown by our records to be a part of the ‘Sierra Forest. 
- Reserve,’ as defined by the. proclamation of the President, transmitted. 
to this office by t the Honorable Commissioner’s letter ‘P’ of March 21, 
1893. From this rejection Dayis appealed, claiming that he had a : 
preference right of entry of said land because he was 4 successful con- 


testant of one Bacon, whose entry was held for cancellation. by depart- 7 


mental decision of March 13, 1893, and his rights were preser ved. by the 
~ President’s proclamation making ‘Said forest reserve. 


On June 24, 1893, your office affirmed | the local office, Decause the __ . 


‘janes applied ‘for were withdrawn on. Mareh 14, 1892, for a forest reser. 
vation, and established as such reservation: by the President’s procla — 
imation on February 14, 1893; ; and. further because Davis. could not — 
claim any right to make said purchase by reason of having Success- 
‘fully protested the acceptance of the final, proof of. said Bacon, whose 
entry was canceled. From this Davis appealed to: this Department. — 
The land applied. for was included within the reservation referred to, _ 


and said reservation took the same beyond the operation of the land 


laws, and being by authority of law and not containing. a provision 
excepting the rights of snecessful contestants from the force and effect 


of the reservation, it destroyed any privilege which the applicant mueny 2 ? = 


_ otherwise have had, had said reservation ON. been made. 
Your office decision i is ther efore affirmed. | 


a ae aoe DECISIONS RELATING TO THE PUBLIC. LANDE.. 
WAGON ROAD GRANT—FINAL- PROOF—SPECIAL. NOTICE. 


| CALIFORNIA AND OREGON. LAND Co. 0. MERRILL. 


A settlement claim existing at date of withdrawal excepts the land ere 1 thereby | 
from the operation of a wagon-road grant, 


A wagon road company is not entitled to special notice of a ‘settler’s intention to | 
submit final proof, if it has no specific claim of record for the land claimed by 


the settler, 


Secretar y Smith to the Doane of the General Land Of ce, Decem- | 


GLA) ber 11, 1894. So le TeR.) 
The tracts included in this controversy are the E $ of the SE.tand © 


the SW. 4 of the SE. 4 of Sec. 27, 7.30 S., B. 42 E., Lake View, Oregon, _ 


land district, and are within the sna granted limits of the grant — 


of July 6, 1864, to the Oregon Central Military Wagon Road Company 4 : : 
(13 Stat., 355). Your office decision states that said company’s maps 


of definite location were filed Februury 28, 1870, withdrawal on which 
was made May 2, 1876. The township plat was filed March 29, 1883, 7 

and on J aly 17, 1883 , James P, Merrill filed his pre- emption declaratory: _ 

statement. for the pacts described, with others, alleging een . 
thereon July 3, 1869. - 

After. due ous thereof, by posting and publication. Merrill dana : 

: final proof before the local office November 12, 1883, and fi final certificate 


--No. 288 was issued to him December 13, 1883. 


Your office held that Merrill’s settlement on the Tea in 1865, and 


__-his continuous residence thereon from that date, excepted the tracts : | 
involved from the operation of said grant, because in _ existence at me. ; 


2 ‘time said grant went into effect. 3 
‘The California and Oregon Land Company, 8 successors st) the Or egon a 


. - Central Military Wagon Road Company, appealed from that decision 


to this Department, alleging as errors therein in substance. that the 
-land company was entitled to special notice in Merrill’s notice of final 


proof, and that there is a variance between the date of settlement 


alleged in his declaratory statement and that shown in his final proof, no 


| _ the former being July 8, 1869, while the latter shows it to be in Joly, | 
1865. Also that Merrill abandoned his rights under his alleged : 


settlement by not filing his declaratory statement until eight years. . 


= thereafter, and further that the dates of withdrawal on said grant 


were. made August 12, 1865, and May 18, 1870, instead of May 2, 1876, : : 
and that the grant ee operative from its date. 


~ The records of your office show that the dates of withdrawal on: ‘said ‘=o 


| grant are as stated by the appellant, namely : August 2, 1865, and 
May 18, 1870, and that the statement in your office Cotter with — 


reference thereto, is erroneous. This fact, however, does not affect the 


merits of Merrill’s claim, as his final nite shows settlement on the 


tract in question to have been made in July, 1865, whichis anterior to 
the date of the first withdrawal, and under the settled rulings of this = 
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| peparhnsnt a in ‘such cases, would operate to except said tract. from the 
operation of said grant. 

The contention that: Merrill abandoned his Mahi under his alleged 
settlement by not filing his declaratory statement until eight years 
theréafter is without merit. It is true that rights based on settlement 
must be asserted within the statutory. period to be effective as against 
an intervening entry of another; but appellant is not in the position of — 
an intervening entryman; its ie if it has any, are under its grant 
and the withdrawal of August 2, 1865. | | 
_ df Merrill’s settlement excepted said tract from the operation of said | 
grant and withdrawal, even his subsequent abandon ment of the tract 


would not benefit appellant, as the effect of that would be to restore 3 - a 


the tract to the public domain, free from any claim of appellant. 

The real point in controversy here is that appellant was entitled to — 
special notice when Merrill made final proof, and that he cannot be heard — 
to show a different date of settlement from that alleged in his declara- — 
tory statement. The rule of this Department with reference to special 
notice in cases of final proof is in substance that when final proof is 
made, all persons who have an adverse claim of record to the specific 
tract involved are entitled to special notice. ee Instructions, : L. D., 
112; Reno ». Cole, 15 L. D., 174.) - 

i the case of Central Pacific Railroad. Company v. Cidaey (7 LL. D., 
at bottom of p. 150), the rule as. above stated is emphasized. The 
railroad company claimed that by reason of its application to select. 


said lands it should have been specially cited to appear and contest . a 


Geary’s right to the land. pace language of the decision on that point 


was as follows— 


I caunot: concur with your office i in the conclusion that the company has waivedits . 
elaim to the land. It had filed a formal protest against the allowance of any entry — 
therefor and it had selected this land as indemnity. -This selection, by the company | 
constituted it an adverse claimant of record, and as such adverse claimant of record 
it should have been specially notified of the intention of Geary to submit final proof. 


It-will be observed that being’ an adverse claimant of? recor di is the test : 
of the right to be specially notified. | va 

Again, in the case of the Oregon Contr ral Military Wagon Road Com- 
pany v. Canter, on review (13 L. D., 174), this. same principle was con- - 
_ sidered, In that case the Department held adversely to the contention ; 
of the appellant here, It held that the wagon road company had no 
claim of record. for said tract other than. the grant as shown by the defi- 
nite location of its road, and that Canter’s published notice of intention 
to make final proof was. an invitation to every-one, with or without 
interest, to come in and contest claimant’s right to the land, citing © 
: Manderfield and O’Connor v. G L. D. aes ~The oe | 
then went on to say: | 


The company certainly ant ae Gin any - greater a viviets than settlers, 
and the latter, unless they have filed applications for the specific tracts mentioned 
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"in the published siohtcee are “not ‘entitled to special notice of the intention of the oe | 


claimant to make final ‘proof. - 


In other words, the Departinént held ‘that the ‘ln P the wagon. - 


: | road company to ‘the tract there involved, by reason of its grant and ae 
definite location (which was a blanket claim to all the land within the | 


limits of said grant), did not constitute au specific claim of record to said 
tract, and hence the ween road company was not entitled to da ae 
notice. : 

| The c case of Reno ». Cole a5 a D, 174), an ata on 1 casual 
reading, appear to conflict with the well sstablished t ule above stated. 
But a careful examination of that case will show that there is no con- 
flict. Cole was a remote ‘grantee of the railroad company for a tract 
- that had been excepted from the oper ation of the grant to said company. 
Reno had made homestead entry for the same tract, and hence was an 
adverse claimant of record under the rule as above stated. Cole gave 


notice of his intention to pur chase under section five of the .act of a 
March 3, 1887 (24 Stat., 556). It would seem that Reno’s name was 


a mentioned in the ‘published. notice, but that he received no actual 
. notice of. Cole’s intention to parchase. . Thereupon the pene 


hs . held— | 


“While such notification to an adverse claimant need not be a. Sevan notice as © 


_ required on resident defendants in contest cases, yet it should be actual notice, — 


either personal or by registered letter (or unregistered letter the receipt of which is | 


shown or acknowledged). I do not-think that personally mentioning the other e 2 


claimants in the published notice, as in this case, is a sufficient compliance. with the o 


= 7 rule requir ing them. to be specially notified. 


ae The effect of that decision is. that where. conistractive | notice. to ets 
adverse claimants of record, under the rule stated, had theretofore . 


been deemed sufficient, actual notice, by one of the modes indicated, = 


Is now required. a 
In the recent. case of Andr ew Davis (18. io D., 55 5), it was. held that : 


; ’ specially mentioning the name of an adverse claimant in. . the es 
“notice is not sufficient, following Reno v. Cole, supra. | : 
The doctrine announced in Reno v. Cole and. the ‘cases aollowine it: 

does not conflict with the cases herein above mentioned, nor change 

the rule therein declared, that adverse claimants" of second: ‘shall be 
specially notified. It simply changes the mode of. executing that rule. 

The facts in the Canter case, supy th, are identical with those here. 

2 Tf appellant collpany was not an adverse claimant of record ih that 


~ ease, it is not such in the case at bar. 


For the reasons stated, your said. otfice decision is. afiirmed, ae the a 


i. ‘papers tr: ansmitted by your otfice letter one of June l4, 1893, are | 


~ herewith returned. 


_. .. Other errors. were e alleged and considered, bat those stated were the oe 
—s vital ones. : . ree 
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_ TIMBER CULTURE CON’ LEST—ARID LAND. 
ANDREWS v. Youne. | 


A timber culture entry of arid land is made at tlie risk of the entryman, and fis Mie 
failure to show due compliance with law will not be excused on the ground TRAY “ 
irrigation of the land was not practicable. : 


Seer etary Smith to. the Commissioner of the General Land bos Decem- a 
(J.B) ber 11,1894. (OW, Bye 
On January 15, 1887, John Young made timber aibare: entry, No. 
| 867, of the SE. tof Soe 23, ‘T. 3N., KR. 2 W., Boise City land district, 
sTaah. | eo 
On November 29, 1890, De Forest A. Andrews filed an affidavit of = 
: contest against said entry s alleging : > £) 
That the land embraced i in said entry is arid land, and awill not produce an agr i- 
| cultural crop without irrigation, or a proper distribution of water thereon, all. of 
_ which the claimant, John Young. knew at the date of his entry, and now knows. - 
That during the first year of said entry, the claimant failed to break or plow five 
. acres, as required by law. That during the second year of said entry, and.to date, 
- the claimant, John Young, failed to break or plow five acres, required by law, and 
also that during the second, year of said entry, and to date, the-claimant failed to . 
cultivate five acres to crop, or otherwise. That duriug the third year of said entry, 
and to date, the claimant has failed to properly cultivate any trees, seeds or cut- 
tings, planted by conducting water thereon, or otherwise, and uOge, the above facts. 
fail to show the good intention of said claimant. | 


A hearing was had before the local pincecs: who Seer that | 
the entry be cancelled. Young eppoen “Your office affirmed the a 
judgment of the register and receiver. - 

A motion for a new trial was granted, and’: a new ai had ators the 
local officers. The register recommenided the cancellation of the entry; ; 
the receiver: dissented. - | , 

On appeal, your office dismissed the contest. 

These are the facts: It is admitted by Young that. the na in ‘is: ; 


pute was arid land at the time of his entry, that timber could not be a 


- grown upon it,-nor an agricultural crop raised, without irrigation. 
This was known to. Young when he made his timber culture entry. _ 
The first year Young did nothing on the land. At the close of the © 


| second year, though well aware that all money. and labor expended us 


upon the land would be of no avail without irrigation, Young plowed 


| nearly nme acres. The-third year he had some fencing done, and some — a 
wheat sowed, and he planted some locust seed and cuttings. — 


On his examination at the first hearing, when asked, “Did the seed _ 
- and cuttings grow?”, he replied, ‘I think not.” “ Why did they not — 
grow?”. “ Because they had no water.” “ Why did you not irrigate? a 
“Because I could not get water. It would cost oe oo fe mad a. 
ditch there.” ~~ : 

It also appears from the iene that in the year 1889, dere had 
~ been constructed an irrigating canal within 35 miles of ‘Young’s tract, 
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, = and in Decembe: of that year, He joined with some of the neiptinore. in 
a agreement to take water from it, when completed. There was a 
verbal promise given. that water should be delivered daring the sum- 
-- mer of 1890, 


- At-the coda hearing, there was put in evidence a paper, purporting 


* to be a water right certificate, in these words: 


For, and in consideration of the sum of orié dollar, and other v valueule considera- | 
_ tion, the receipt of which is hereby acknowledged, The Central Canal and Land. 


a Company hereby certifies that there is due and payable to John Young, or his.» 
. assigns, one water right, ‘representing one eubic foot of water per second of time. 


a tae The Central Canal and Land Company, upon the surrender of this certifi- | 


cate... pronase?! and agree to execute good and sufficient deed. 


- This paper is dated on the 4th of Januar y, 1890, and iuaticads in the 
records of Ada county, Idaho, on the 16th of October, 1891. No men- 
tion was made of it by Young in his examination at the first hearing. © 
_ -It was. also in evidence at the second hearing, that the canal was com- 
pleted to the land in dispute, in the month of May, 1891. "fe. 
| Upon consider ation of the whole testimony, I think it is quite clear | 
that Young made his timber culture entry as a speculation, based upon. - 
_ the expectation of an enhanced value of the land, when an irrigating © 
canal should be constructed, from which water sould be procured. — 


The idea that what he did upon theland during the three years prior 


| to the initiation of the contest, is evidence of good faith, when he knew, 


oe and admits that he knew, the work would be thrown away upon this 


| arid land, which would produce nothing without irrigation, 18 Prepos-- | 


 terous. 


‘Tn Sampson v. Lawrence (8 io) , O11) it is said, et The natural unfit- 


ness of the land for the growth. of ‘aner cannot be accepted as an 


excuse, it appearing that she (the entryman) was cognizant of the. 


oe character of the land at the time of her entry”; and, in Chapman v. : 
- Zweck (1 L. D., 123), “A party taking up land in the arid. country, 


without the mane of complying with the stringent provisions of the _ 


- law, does so at his own risk”; and, in Cummings ». Rudy (16 L. D.,115), ‘ 


«The land selected is naturally unfitted for the growth of timber, and 


its arid char acter must have been known to the entryman when -he Ds 


- made the selection. As he made no effort to reclaim the land by ivri- | 


: : gation, or in any way fit it for the cultivation and prom OF eee 


he has not complied with the law.” es 
Tn the recent case of Taylor v. Jordan as 0 D., 47 1) it j is held, that 
failure to comply with the letter of the timber culture law may be 


‘ excused, if there is a reasonable compliance with the ay, and good. 
faith is manifest, 


In the case at bar, I find neither a ‘reasonable compliance with the 
law, nor good faith. 


~ The judgment of your office is reversed, and Young’s entry will be: | 
ie cancelled. Se ee S 
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DESERT LAND ENTRY—ACT OF MARCH 8, 1891. 


SAMUBL WwW. STAVER. 


| By the dae tes sot of March Oy 1891, the right to indie desert land entry is 


: restricted to resident citizens of the State or Ferm vat y in which the land sought 
to be entered 1 is situated, : 


oa Seeretary Smith to the eonmeoner of the General Land Office, Decem-. | 
WED.) | - ober 11, 1894.0 a 4s (W. M. B.). 


- - [have considered the case of the Tied States v. Samuel W. Staver, _, 
involving desert land entry for the N. $ of the NE. $ and the N. 4 of © 
the NW. 4of Sec. 29, and the S..4 of the SW. 4 and the S.4 of the | 
“SE. 4 of Sec. 20, all in T.4N., BR. 39 E. Blackfoot, Idaho, land district. 


The record shows that Staver, on. September 12, 1890, filed affidavit © 
. of contest against the timber culture entry made by James Chapman | 


for the lands in said section 29, and that made by William Blackburn — 
for lands in said section 20, nd that he secured the canceliation of 
both entries, and on April 18, 1891, made desert Jand entry for said : 
land, making final proof June 2. 1891, - x. 

It appears that at date of Sri and final proof Staver was a resident 


- of Portland, Oregon, and that on November 24,1891, the local office 


was instructed by your office to require claimant to show cause why | 
his entry should not be canceled for non- conforinity with provisions 
of the act of March 3, 1891 (26 Stat., 1095), restricting the right to. 
make desert land entries to resident citizens of the State or Ter ntory in | 
which the land sought to be entered is located. | 

The record further shows that the register, on Februar y 6, 1899, 7 
transmitted Staver’s affidavit, corroborated by the deputy clerk of the 
fifth judicial. district of Idaho, going to show that at the time of filing 
affidavit of contest against the timber culture entries he made applica- 
tion for desert land entry betore the clerk referred "9: on Pea 
12, 1890.. 


The papers show also that Staver has spent over » $2, 000 in. the way of ; | 


improvements and irrigation of thisland. The entry seems to have 


-- been made in good faith, and it also appears that the passage of the 


act of March 3, 1891, supra, was not known to the register or to Staver 


at the time of maine entry and final proof, and under the circum- | 


stances as stated by you that it is a hardship on claimant to lose the. 


land, yet there can be no doubt of the illegality of the entry, for which 


reason your office decision holdin g@ the same for cancellation, is neehy: 
: one. | | 
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| CONSTRUCT:ON OF STATUTES—C ONFIRMATION. te, 


SNOW wv, NoRTHEY ET AL. 


Questions celine to the Génetiturionality of statutes cannot be considered by the - = 


Department i in the administration of the law. 


- The official acts of the local office in issuing a Hee rrre are subject to super s ie 


vision by the General Land Office and the Department. 


, : An entry may be confirmed, under section 7, act of March 3, 1891; as. to a specific . - 


tract ‘embraced within the purchase of a transferee, though the entry . as an x 
~ entirety. is not within the confi rmatory operation of said act. : 


& ; Seoretdiry Smith to the Commissioner of the General ‘Land Ofte, Decem- ar 


ee (TL) ‘ber 13, 1894. 2 (GO, Hy 


The case of Snow ». Northey et al, involving the E E.4 4 of the SE. 4 
'Sée. 22, and. the W. 4 of the SW. + of. Sec. 93, T..168., RB. 6W, “Hants. 


z ville, Alabaria; was before the Department. December: 17, 1391, on.the - ? 


| appeal of N orthey and Dummett as transferees, from the action of your be. 
ef = office denying thema hearing. The Department dismissed their appeal, . | : 
and. returned the case to your office for adjudication, at the same time 


a calling the. attention of your office to. the allegation that: one-half the : 


we | 7 land involved in the entry was transferred to Northey prior to March .~ | 
1, 1888, and Give: tine notice to section 7 of the act of March 3, 1891 oe 


7 (20 Stat. , 1095). - ie 
~The cane 18 again before the Do nal on the an of E P. EB. Bow | 


from your office decision of October 29, 1892, holding that Northey, as. 


transferee of the entryman, is entitled to patent for one: half the land, _ 


- under the provisions of the act of 1891 (supra). 


The facts. are as follows: | | oS te 
Ove Richard P. Doney made entry of the land on Febins 23, 1887, = 


ve and on December 12, following, he, submitted commutation proof, and oe 


| final certificate issued Deceniber 21, 1887. 


On November 23, 1888, P. E. Snow filed his affidavit, of contest against ont 


~ the entry; his affidavit was amended March 29, 1889, and hearing had 


#3 ‘June 7, thereafter. The entryman made default, bate E. T.. Dummett | 
home appeared i in person and V. L. Northey by counsel, each claiming to. be. 
-- Innocent purchasers of the land under warranty. desde: The evidence. 


was taken, and the local officers found that the entryman had “utterly. - 5 : 


failed to comply with the law, “and recommended the pape for cancel. es 
‘Jation. — 7 


ae me Their application was transmitted to your office, where, on August 27, _ 


_ 1890, the same was denied. On appeal, the Department. dismissed ee a 


Northey and Du ummett applied to the local officers ioe anew heaving. uy tee 


. --appeal, but, as above seen, directed the attention of your office to ae ana 
3 confirmatory provisions of the act of 1891 (supra). | pean 
It appearing that the entryman (Doney) had sold the W. dof. the 


7 SW. 4 of Sec. 23 (one-half the land), by warranty deed, to VL. Northey, 


ae on Pe 3, 1888, for the sum of $250, and that final. certificate issued oe 
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on Decémben 21, 1887, your pie held that the entry was aontened, aS 
— to that part of the land, in the absence of any charge of fraud, or | 
_ proof that the land had beet reconveyed to the entryman. : 


The evidence showing that the entryman had failed to comply with . 


‘the law as to residence, lnprovements, etc.,.and that the E.3 of the — 


SE. 4 of See. 22 (one half the landj was not sold to Dummett until July 
24, 1888, your office directed the cancellation of the entry: as to that part 


of the ic 


Dummett has not appealed, But Snow has appealed, claiming that 
his right as a contestant had become “inchoate” and had attached to 
said land prior to March 3, 1891, and that the act of that date could 


' not affect the land, pr ovided he prosecuted the contest to a successful 


termination; that ie act is an e# post facto law, and is “utterly legal — 


 - and expr essly contrary to the Constitution of the United States, so far s 


as the land involved in this case 18 concerned.” | 
‘Mr. Northey, the transferee, through his attoruey, controverts ‘this -_ 


position, and, while not assuming .to represent Dummett,. ‘the other 


transferee, he insists that the entry as awhole should be passed to 


patent, because final receipt had been issued, which “is equivalent to | 
a patent,” and that your office has’: no jurisdiction ¢ over the land after 2 


final receipt is issued. | : 
The 7th section of the act of 1891 Gane) eaniems all entries mate 
under the pre-emption, homestead, desert-land or timber-culture laws, 


in which final proof and paymeut have: been made and certificates 
: issued, and to which there are no adverse claims originating prior to. 


final entry, and which had been sold of encumbered prior to the a 


_. day of March, 1888, and after final entry to bona fide purchasers -0 
encumbrancers for a valuable consideration.” And the fact thata a : 
test lad been brought after final entry and before the passage of the 
act (1891) can make no difference, although alleging a cause, capable | 
of proof, and which, in the absence of the act, would have resulted in. . 
cancellation. liceneyer Gardner et al., 13 L. D. , 181). If, however, the - 
entry be canceled by a decision which became Anal Barre the passage 
of the act. the entry is not confirmed, nor does the act provide for the — 


reinstatement of canceled entries (Wiley v. Patterson, 13 L. D., 452). 
The Department seeks to execute the laws as passed and approved; 
the questions relating to their constitutionality have no place in the 
executive branches of the government, and can not therefore be con- 
sidered here. Nor is it necessary to discuss at length the question raised 


by the transferee as to the legal effeet of a final certificate, duly issued _ 
by the local officers for land opened to settlement and entry. It is 
‘sufficient to say without multiplying authorities that it-is the settled _ 


rue of the Department that the official acts of the register and receiver 


in issuing final certificates are subject to. super vision by your office and 3 
, . this Department, and may be approved or disapproved. (Gates v. Scott, 


13.L. D., 303), For if, as contended, a final pervilcayes a) in all instances, 
1801—von, 19 —32- | | - 
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aS the ‘saul galont of a patent, the ach of 1891, “specially re for ; 

i” ‘coufirmation of entries: in. certain: ae would have been wholly 
ae | | . OM as | | 

A purchaser of land held under final certificate takes an ‘equity only, 


a oe is charged with notice of all defects i in the title. 


The act. of 1801 (supra) did not of itself change the legal effect of a 
final certificate, but was only intended to relieve bona fide encum- 
brancers and purchasers where, upou the faith of the register’s certifi: 

eate,. their money was invested in ‘the land prior to Mareh 1, 1888, 
Axford v. Shanks (on review), 13 L. D., 292, . : | 

A more serious question, however, is involved in this case. a 
_ It will be noticed that final certificate was. issued: to the entryman 
December 21, 1887; there was.no adverse claim prior to that date, but 
. only one: half the land: was sold prior to March 1, 1888—the other half 


having been sold July 24, thereafter. It is no. where claimed that — | 
— ¢he:e purchases were not made in good faith, or that they were not for 


- valuable consideration without notice of the non- compliance with the | 
daw on the part of the entryman. | - 
In the case of Bradbury v. Diekenson (14 L. D., 1), it was held ast - 
_ the sale of an undivided interest in the lands covered by an entry prior — 


to March 1, 1888, does not bring the entry: within the. sonnaty ie 


provisions of section 7 of said act. 
- The'sale of an undivided interest in land creates ¢ my imnaee in com- . 


mon between vendor and vendee; in such case they hold by unity of 


possession, “because (in such aa none knoweth his own severalty, 
and therefore they all occupy promiscuously” (Blackstone). | | 
' The sale of an uudivided interest in an entry thus leaves the bali | 
man with an interest in the whole tract; if a half interest be thus 
gonveyed, the grantor and grantee are solved: per my et per tout, each 


having an “undivided moiety of the whole and not. the whole oe an _ 
andivided moiety.” Such an interest remaining in the entryman, it 
can not be said that he has sold the entry, for the part sold is incapable a 


of identification, and one of the essential elements authorizing con- 
firmation is wanting, namely, an entry sold, aud hence the doctrine in 
the Bradbury-Dickenson case (supra). But when a final entry has been 
allowed and a certificate has issued, in the absence of an adverse claim, 
and a distinct subdivision of the land covered by the entry, and duly 
_ described, is sold after such entry to a bona fide purchaser for value 
before March 1, 1888, and no fraud is found on the part of the pur- 
chaser, the same reasoning can not apply in avoidance of confirmation. 
‘Northey purchased. the land in good faith; had he purchased the: 
whole tract, in place of only one-half, the entry as a whole would be 


3 confirmed lpia: the failure of the entr yman to com, with oy 


the law. 


. ~The same ‘reasons which induced the passage of. the ecciematon . — 
i act—namely : the relief of the thousands who had invested their 
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“money vs the faith of the register’s certificates that the law had yeaa 2 


complied with, and that patents should issue forthe: lands—apply 


with as much force to one who purchases a Seve part of the Jands - ce “ee 


| - as to one who purchases the whole tract. ne 
I think for these reasons that the entry should be sorties ed as to that: oe 


. portion of the lands (above described) which the entryman conveyed ~ 


—, to Northey. As to the remaining part.of the land, it having been. a 
a conveyed. to Dummett after March 1, 1888, the same should be canceled. - 
ae It is SO ordered, and the decision appealed from is affirmed. | 


‘TIMBER CULTURE CONTEST—SECOND CONTESTANT. 
CRANE v. HOWE. | 


Where a beneath ov been prosecuted to a final dietermiiation a aeaeua pontestarit 
will not be allowed to attack the entry on the same grounds, and covering the 
same time; but evidence submitted under a second contest, with respect to the — 
status of the entry ata period later than that. covered by the first contest, may 
be properly considered. 


- Failure of a timber culture entryman to secure the beqitisite erowth of trees 5 does nee 7 


warrant cancellation where negligence or bad faith does not appear. 


| Secretary Smith to the Commissioner of the General Land Office, Decem- - 
G.1LB) |. | ber 11, 1894, Por, o: (B.S. 0) 


The land involved i in this controversy is the NE. 3 4 of . Ses, 4, T. 25 N,, 


7 R. 43 E., W.M., Spokane Falls, Washington, land “district. 


It is sliowi by the record that Leonard Howe made timber culture . 

entry of said tract: April 1, 1884, On April 13, 1892, George T. Crane | 
_ filed an affidavit of contest against said. ee alleging that the entty-. - 
 Inan | 


did. not break 5 acres che. first year as required by law, and did not cultivate said = - 


' 5 acres the second year to crops or otherwise and did not the third year plant 2,700 | 


trees, tree seeds or. cuttings to the acre upon said five acres. That he did not bicak “ee 


> 5 acres of said land the second year. That he never irrigated said land, although 


irrigation » was needed, That. he never cultivated the second: five acres to crop... 
 orotherwise the third year. That he never planted said second five acres to trees, - 
tree seeds or cuttings the fourth. yearas required bylaw. That he has failed to ‘prop- 
_ erly cultivate any trees on said claim since the entry thereof. . That he has failed to 


protect the timber planted on said claim and by reason of said failure the timber has = ° ~ “ 


_ been greatly damaged by stock.» That he is not in good faith endeavoring to comply 7 
with the timber culture law and that he has not now growing Sa ere ee the 
| requisite number. of. trees as required by law. cz ae 


Notice of contest was given. by Hub ications ana on ite day set a 


- hearing appearance for the defendant was entered by attorney through : 


the son of the defendant, whom the Lesuumony shows died « on ee 16, fet, Se 


1892, | 
= Hearing Was had heirs the 1a office, qale as ‘a result Hees decided. 
‘that the allegations were e sustain od, a recommended une cancellation a 


- of the opty: 
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The defendant: appealed and your office, by letter of ‘April 1, 1393, os iad 


et reversed their judgment, aud held the entry intact, whereupon the con: oy 


i pate prosecutes this appeal, assigning error both of law and fact. 
The records of your office disclose the fact that.oné Andrew Raub 
_ “brought a contest against this entry in 1887, on substantially. the same 

~~ grounds as alleged in the present contest; that a hearing was had in | 
which the local officers recommended the dismissal of the contest,and, 
on appeal, your office, by letter of November 30, 1891, affirmed their 


x m - decision. No appeal having been taken ther efrom, your office, by letter ~~ = 


of July 23, 1892, declared the case closed. It will thus be seen that 
the former’ contest had not. been finally Cee of. at tne, date when | 
Dg the present contest W as initiated. | a | he 

There is another feature of the | case that. it is gall to mention; and i. 


oe ‘that j is that the order of publication in this case was gr ranted April 15, | 
fake 1892, and, aS heretofore stated, the defendant: died on the following 
day. - “The service by publication was. directed to the entr yman alone, 
Xour office held, among other De chat this service was not binding 
upon the heirs. ° | | | 
- Inasmuch, howevet, ‘as 5 thé: heirs of ne Aeceawell. entry yman voldn ta: 
rily appeared. at: the leas without objection; that the testimony was. 
taken. on both sides, a large number of. witnesses having been exam- 


ined, and the case seeming to have been fairly presented by each of the. 


partios;: and, inasmuch as from an examination of the record it is evi- - 


dent that. he case may be disposed of on its mer its as presented, Ido .. 


‘not deem it necessary. to. discuss or decide the two latter-suggestions; . 


but with the hope that: this may be a final deter mination of the contro-.. 
ae versy, base my judgment. entirely upon. the facts as. disclosed by the - 


testimony. To do otherwise, in my judgment, would necessitate the: 
 remanding of the case back to the local office for ‘the pHrpore: of oe 


ie pects errors which. affect only the defendants. | a 
It is not the. policy ot the Department. to permiié a aa Gentes vu 


3 against a given entry, based upon the same char ges. In other words, 


7 _where a contest has been initiated and carried through. to ‘final deter- 


mination, the Department will not permit another contestant to attack 7 


the entry upon the same erounds,. covering the same period of time, 


hy -and.thus harrass the entryman with a multiplicity. of suits. (Gray. De 


ae ‘Whitehouse, 15 L. D., 352.) Therefore, it having been. determined by — 


: your office i in its final decision ’ in the Raub case that there had been. a 


ie | compliance with the law up to and including the time of the institution © ie 


of that contest, to wit: July 12, 1888, the date upon which service Cea 


= notice was had on the entry man the sui dence: covering that period. in i 


= the case at War will not be considered. - But in so far as it is applicable. Pe 
to the time subsequent thereto, it will receive due consider ation. ere 
The testimony of the contestant and his— nunierous witnesses is. E i” . 
oe, entirely of a negative char acter, ‘The only point. upon which they’ tes- - 7 
oe tify. at all i is as to ) the manner of the cultivation. of the Jand, and a they” ‘ 
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: : conclude simply from observation, and by reason of the fact that weeds ae 
grew upon the land, that it had ve been cultivated. during: the period, © 


: There i is not a witness on behalf of the contestant who. swears that no 
trees, tree-seeds or cuttings had. been planted during the period. Some 


> of fren admit that plowing was done for the purpose of cultivating | i 


- the land, but the balance say it could not have been done, beeause of 


© the presence of the weeds that were growing. .They all admit that trees. 


have been, and were at the date of the hearing, growing on. the land. 
Tt seems to'me that the testimony offered by the contestant is. not | 


sufficient to sustain the charges in his-affidavit. It will be observed 


that the gist of his affidavit of contest is the lack of. cultivation, He 

. does not specifically allege a failure to plant except for the third year 
. on the first five acres and the fourth year on the second five acr es: The 
“2 balance of his charge is eae failure to cultivate and DrOpety 
protect the trees. | 
_ These same points were sonsidered and Ae in favor of. the 
‘defendant in the Raub contest, and, as hereinbefore said, are not sub- 


7 ject of investigation in this controversy. But aside from this, it is — ae 


a affirmatively shown ‘by the persons who did the work. upon the land 


| that. in 1888, ‘before service of notice of the Raub contest, the ground | 2 . 
had been replanted ; that in 1889 it was plowed and seeds planted 


_ where they were missing from the former plantings, and that. in. 1891 
- and 1892 trees were also planted upon the ground. It is true that the - 
as number of trees erowin g upon the land at the date of the hearing were 
probably not a sufficient compliance with the law as to the number 
required, but I am unable to find anywhere in. this testimony any | 
‘, evidence of bad. faith upon the part.of the defendant or his. agent i in 
making an earnest effort.to comply with the law. - 
For these reasons your judgment i is affirmed. 


PRACTICE~SECOND CONTEST—HEARING. 
| PATTERSON ET AL, v. LINDSTROM. 


The first contestaut i in time is entitled to the first process and hearing, and if, for’ 
-any cause, he fails to sustain his charges, the second Bou ESS UEnY in time, is then 
, entitled to be heard. _ 
ra Where several contests are filed they should not be eonautidated: or heard at the 


- Same time; but where such action is taken, anil the several contestants submit 


“testimony | that ealls for cancellation of the entry, the ¢ case may be disposed ofon | : : 
the record. 80 made, re 45 ; ; 


7 Seer etary Smith to the Commissioner of the General Land | Offic, Donen 
(SDH) ber 13, 1894. = a (GC. Ry) 


On May 27, 1889, ‘Ole: Lindstrom made namiectaad entry for the _ ~ 


SE. 4 of Sec. 8, T. 11N,, R. 3 W. , Oklahoma, Oklahoma Territory. _ 
On J duly 12,.1889, Clarence Patterson filed his: affidavit of contest: | 
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- apainst the entry, alleging that the entryman died on. or about bIuly 1, ; 
| 1889, “leaving no heirs.” | 


"Subsequently Abraham Clement, William Lewis, V Valoutine Balzer; ae 


| and Edwin H. Hall filed contests against the entry, alleging substan- | 


tially the death of the ce ie and that the unknown heirs abandoned aa | 


the tract. | 
The hearing was nad Kaede 12, 1991, the contestant Clement ae —_ 
ing default. Service by publication ou the unknown heirs was filed by 
each of the remaining contestants, and the heirs failing t6 appear, were. 
declar ed in default. The several ‘contests were consolidated. a 


_... The register and receiver decided. that Patterson had failed to estab- oe 
ne lish the truth of his charge, namely, that the deceased. entry man had. _ 


left no. heir, and dismissed his contest. That the charges of Lewis, se 


Balzer and Hall, namely, that the heirs of the deceased entryman had . : 


: abandoned. said tract and failed to cultivate or improve the same, was 
sustained by each of said contestants, and the enny was pee 
recommended for cancellation. = 
The local officers further held: that Balzer was the fir st to file acon- — | 
test, the charges of which were established by the evidence; his contest ae 


- was therefore sustained, and all others were dismissed. 


From-that action Patterson Hall and Lewis appealed. » 


Your office, by decision dated June 8, 1893, affirmed ie ation of the poe 


en office dismissing Patterson’s pentest Your office further held that _ 


“the consolidation of separate contests is not allowable,” and for that i 
reason: reversed the action of the local officers in sustaining the contest _ 
_of Balzer, while a prior one was under consideration, and remanded the 


en case, that “the contest: initiated. by a second contestant Puy be @ taken 


up and decided from the record transmitted by you.” | 


From that judgment Patterson has appealed. | <3: 

The record has been very carefully examined. I concur in the findin go. 
of your office and the local office that Patterson failed to sustain his | 
charges, and his contest was therefore properly dismissed. 3 

- The evidence shows that the entryman died on or about June 30, 1889. a 


| Service was had by publication upon the unknown heirs, and ny hear- | 


ing thereafter had established the fact that the heirs, if any, aoe 
the land. | 
| The evidence on the part of each of the contestants, Hall, ids mrt 


Balzer, is sufficient upon which to base a judgment of cancellation, and: = 
_- the only question now to be determined is as tu which of the. three Jast ie 

~ named is ‘to be awarded the first or preference right of entry. - 
~ In all cases, the first contestant in time is entitled to the fir es process =~ 


and hearing; if for any cause he fails to sustain his charges, the second co 


_ contestant is then entitled to his day in court; but these contests : 
should not be consolidated or heard at the same time; sueli practice | a 


Tesults oftimes, as in the case at bar, in disputations and wena con- 


2 - | Alicts amone: the several contestants themselves 
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| “The second and all subsequent ee may be paueion and filed, 
-but-no action should be taken thereon until the first is disposed of; if : 

_ the first contest fails, the papsequent contests may be taken up in their on 

order. 7 

Since the evidence ale justifies a panioallaitin of the anna and | 


inamceh as the register and receiver have decided that Balzer is the _ 


second contestant, and decided in favor of him, and Hall and Lewis. 
have appealed from that action, I see no reason why the case should 
be returned to the local office, “where the contest initiated by the 


- second contestant may be taken. ap and decided, from the record, trans- 


mitted by you.” 
The record is therefore returned, with directions that you pass por 
the case as presented by the appeals. of Hall and Lewis. | 
The decision appesied from is accordin ely modified, 


RAILROAD LANDS—SE TLLEMENT RIGHT. 
STRYKER EY AL.. v. “BRINKLEY. 


The validity of a settlement; as affected by its having been made within the enclos- 
ure of another, cannot be questioned by one who at such time ae no interest 
in the land, nor in the i improvements thereon. — ae 

The right of purchase under section 5, act of March 3, 1887, can not be erarsined ey : 
one who has rescinded and surr endered his contract of purchase made with the 

railroad compaiy. | 


: Seeretary Smith to the Coin isinnes of the ee al Tae Ofioe, Decem- 
Gly - _ ber 13, 1894, | (BW. GO) 


With your office letéer of August 25, 1893, were forwarded. the papers - 
in the case of J. V. S. Stryker v. John H. Brinkley, involving the W.4 | 
of the SE. 4 of Sec. 21, T. 4 N., R. 68 W., Denver land district, Colo- 
rado, on. appeal by Sityker from soos office decision iu favor of , 
Brinkley. . | - 
This land is. within the limits of the erat’ for the Unions Bacties 
| wag Company, and was held to be excepted from that grant upon | 


the application by: porueliis V. Str yee to male pre- emption filing for oe 


_ the same. 
| oenelae Vv. Siesicei de is the father of J. Vv.8 S. Stryker, and it appears 
that he entered into a contract with the Union Pacific’ Railway. 
Company in February, 1885, for the purchase of the entire SE. 4 of _ 


said section 21. In the following October, learning: that there was 


some question as to the company’s right to the W.4of the SE. 4, being 


the land in controversy, he instituted a contest ‘against the company — 3 


as to said tract by applying to file pre-emption declaratory statement 
for the same, which resulted in his favor, as before stated.. This — 
decision was rendered in‘1888, and before filing his pre-emption declar- _ 
| atory statement on January 17, 1889, he agreed with the company to ~. 
‘surrender his old contract covering the eutire SE. 4, and was given a — 
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‘contract: for the E. 5 of the SH. 4, and the money previously paid. none ae 


the whole SE. 4 was applied on account. of the new contract. Hoe the 
JK, $ of. the Sh. 4 | 


On Septeniber ‘12, 1890, j ohn H. Brinkley filed pre- emption declara-. oe 


tory statement. for tlie W. 4 of the SE. 4, being the land in question, 


alleging settlement September 6, 1890, and on November 17th following, bs ee 


 J.V.S. Stryker made homestead entry. for the same land. 


s In accordance with published notice, Brinkley offered final proof 7 
~ .. under his filing on September 19, 1891, when he was met byJ.V.S. | 
a Stryker, who protested against the: acceptance of the same, alleging a 
that Brinkley had never made a valid settlement upon the Jand. At. 
this hearing Cornelius V. Stryker made no appearance in his own, - 


behalf, but was present as a witness for his son. , 
_ Upon the record as made the local officers recommended the Aeceuts | 
ance of Brinkley’ s proof and the cancellation of the filing by Cornelius - 


a : Stryker and the. homestead entry by John VY. 8. Stryker. -From this - 7 
decision John V. 8S, Stryker appealed, which-appeal was considered 1 


- your office decision of March 20, 1893, which sustained the decision of i 


the local officers aud held for sane ip donk the homestead entry by J. ve 


| 8. Stryker. 


J. V8. ° “tryker has further appealed to this He weeny. aoe 
. Sinee transmitting the reeord upon the appeal by J. V.8. Str aie you 


_. have forwarded the papers relative to the case of John H. Brinkley a 
| Cornelius V. Stryker, which arose upon the. application. by: Stryker to 
-- purebase the land under the bth section of the act of Mar ch 3, ug _ 
(24 Stat., 556). _~ 


» At the time of the offer of Sout under said ease Brinkley : 


appeared and moved that the same be: dismissed, which. motion Was ae | 


a , gt anted: by the local officers, and. Stryker appealed therefrom. | — 
_-As to the first case arising upon the offer of proof by Brinkley, after — 


‘a careful consideration of the matter, I must affirm your office decision, aoe 


| for the reason that the enclosure of the land by the elder Stryker could " | 
ooo not prevent Brinkley from making a valid settlement thereon asagainst > 


© J. V. 8. Stryker, who had at that time not attained his majority, and 
- who had no interest in the land nor the improvements thereon until — ba 4 


after Brinkley had established an aétual residence upon the land. 
- As between ‘J. ¥.8. Stryker and John H. Brinkley, I have, there- | 
fore, to direct that Stryker’s homestead entry be canceled, and that _ 
ay Brinkley be permitted to complete entry upon the proof alr eady made. — 

. In the matter of the case arising upon the application of. Cornelius 


ooo : V. Stryker to purchase the land under the 5th section of the act of 


- March 3, 1887, I must hold that no such right of purchase exists, for 


the reason that by the rescission and surrender of the contract origi- - 


i nally made by the company for the entire SH. 4 (with the view of trans- ° _ _ 


Mere -ferring the payment previously made under said contract to the H. 4 


of the SE. 4, for the purchase ot which a new contract was entered — 
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into), any right of purchase ehick may have previously existed ander’. 


ie the. act of 1887 as to the W. 4 of the SE. 4 was abandoned, and ‘the - | 


case arising upon Stryker’s application 18 therefore dismissed. a 
. Your office decision is accordingly affirmed. _ 


- ENTRY-SUBMERGED LANDS. 
J ESSE BURKE. 


There 3 is no law authori rizing the entry of submerged lands lyin g within a navigable ie 


‘stream. xe - ae 
Secretary. Smith to the Commissioner of the General Land Oe, Dien 
(1H). coer ber 13, 1894. oe cae. (P. J.C.) 


The record shows that J esse Burke madeé soldier’s additional home- 


~ stead application for certain lands which are described as ‘Belle Isle - 


‘Middle Ground,” in T.2'S., RB. 12 E. , Grayling, Michigan, land district, } 


— April 25, 1892, which was ate by the local officers, because “the 


records of this office show nO land AS Swilnan described subject to home- 3 
Stead entry.” 
~ On appeal your office, 1 by. letter of Aprit 2,1 1893, Saiened their deci- 

sion, whereupon the applicant prosecutes this appeal: | | 
_ .It is conceded by the applicant in his voluminous corr eapondlaies? in 


oT to this matter, that what he terms the “parcel of land” — _ 


applied for is under. the waters of Detroit River, from three to five feet | 


deep. It is shown by the chart made under.the direction of the War 


: _ Department, on file in your office, and approved in 1876, that there is. | 


‘no land in the vicinity described except such as submerg oa atthe depth . | 
above mentioned. _ By the original. survey of this. township, approved = — 
in 1818, two small islands, possibly cover ing part of that sought to be | : 


i entered? are indicated, but they were | not surveyed. These small. _ 2 


a islands, it is shown by affidavits filed by the ge have ooone since 
sae disappear ed from: the surface of the water. 
- There is 10 law to: my knowledge that eouila justify the: cae of a 
‘parcel of land” thus submerged in a navigable stream. 

Your decision is. therefore affirmed. . 7 





eS MES T—DESERT LAND ‘ENTRY. _ 
S. V. REHART.. 


Repayment of the first digital ment hel on a sesett inna en ies on ‘the Bronad that | 
- the entryman is unable to secre a water supply, will not be allow ed, where the 
applicant makes entry prior. -to having secured a water right. 
Secretary Sinith to the Commissioner of the General Land Office, Dione : 
(J. 1. H.).. os ber 13, 1894, ee (J. I. Ps) 
On November 8. 1888, 8. v. “Rehart filed. in the local office at Lake- ; 
view, Oregon, a declaration of his intention to reclaim See. 14, T, 33 
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Be R. 18 RB. ipaes the - provisions of the desert, jana act of. March 3, 


_ 1877 (19 Stat. , 377), and on the 9th day of June, 1893, he filed in the. | 
- same office his relinquishment of said tract, together an al applica- 2 


tion for the repayment of the purchase money paid by him on N ovem- & 
ber 8, 1888, amounting to the sum of $160. — ‘ 
“Said application. was transmitted by the local. office to your cette’: 
- which, on July 5, 1893, rejected the application, for the reason that the. 
| entryman. had relinquished his entry because he was unable to obtain 
_ water to irrigate. the land, and that tle law governing the return of 
purchase money does not provide for repayment. in cases where the | 
parties failed to cont with the law under which. ey have made their | 
entries. | , 
Paragraph 10° of the instructions: of your office of July 27, 1887 (5 
L. D., 708), pr ovides that aperson who makes a desert land ene before . 


| he ne secured a water right does so at his own risk, and as one entry — 
exhausts his right of entry, such right cannot be restored or again exer-_ 
. cised because of rae to obtain water to irrigate the land selected 


by him. | 7 

The appeal by Petiart fou your office decision. is ‘substantially upon 
; the ground that he endeavored in good faith to obtain water. with which 
to irrigate said tract, but tailed to do so, through no fault of his, and 


that therefore his application should. be approved, and. repayment of 


his purchase money should be directed by this Department. 
_ In the case of Frank A. White (17 L. D., 339), reference is had to all - 


Pat : of the legislation of Congress on. the subject of repayment of purchase. = 


5 . 


 noney and fees, and it is there declared that no public officer has power 2 2 
'. to pay money out of Treasury of the United States without a statute | 


cf. expressly authorizing him so to do, and however just a claim for repay- 


ment may be unless. there is in existence a statute authorizing 1 nepay” | 
ment by the Secretary of the Interior, no relief can. be granted. 


The facts in this ‘case are that Rehart purchased | an tates a In an an | 


irrigating ditch prior to the date of filing his declaration of intention | 
to reclaim the tract in question, and after he had expended quite asum 
of money in completing said ditch, he was. enjoined by certain land 
owners whose lands lay below Reliant and on both sidés of the stream 
from which. he. expected to get the water to irrigate said tract. He 
claims that said injunction prevented. him from irrigating his land, 
although, in fact, he had in good faith done all he could to secure water 
for that purpose. It will be observed that the purchase by Rehart. of 
the i irrigating ditch was not obtaining a water right, and that while he 
1S. peculiarly unfortunate i in. having expended the amount of money he | 
- did on said improvements, and still. failing to secure water for irriga- 
- tion purposes, yet he did not. comply with par agraph 10 of the order of 
June 27, 1887, supra, in that he did not acquire a water right prior to | 
entry, and hence proceeded. at his ownrisk. His failureisdue to no fault — 
on the part of the government, Nor does it appear that the government 
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| sould not have approved ana confirmed said enitin y, as the landi is s clearly pevhee | 


desert in character.. That being the: case, there is no statute. in exist- 
ence authorizing this Department to direct repayment of said purchase - 
-money. In this connection reference is had to the cases of Perkins - 
Russel (2 L. D., 691); Arthur. L. Thomas Ve L.-D., 359); and aware 
_ F, Stahle (13 L. D., 396). | . 
‘This opinion has ‘been: extended Pegend a formal affirmanee, in onder 


a that the facts might be presented which were omitted: in your office. a2 
decision, and that the reasons might be. given for the: action. of the 


. Department i in withholding ir om the eepellent the rights claimed ey | 
him in the premises. | | ee 
Your office. decision of ‘Tuly 5, 1893, is. asfirmed. 


HOMEST EAD ENTRY—NATURALIZ. APION-SELTLEMENT RIGHT. 
| SOMERS | v. HEUER. 


A declaration of intention to hacotie a Citizen filed by an alien who does not com-- 
plete his naturalization during the minority of his children, confers upon. said | 
children, at the attainment of. TOE Y the status of persons who ae ‘filed 
their declarations of intention. : 

An allegation of settlement subsequent to that Bet up in support of a prior Ae 
entry does not afford any basis for ¢ a hearing as a@ainst the settlement right ot 
the prior. entryman. : | 3 , 

| Secretary Smith to the Ooinintastoner ‘of the General Lana Office Troe 

(J.D) 9 oe ber 13,1894... RW) 


I have considered. ie appeal by Rivest Heuer fro: your office deci- 

sion of April 29, 1893, oe for cancellation.his. homestead-entry No: 

18,468, covering the NB. 4, Sec. 18, T 120° N,, ‘R. BL W., Watertown 

land district, South Dakota. — | 

The land in question is a portion of that Pionaetiie compr ising the Sis- 7 

- seton and: Wahpeton reservation, which was restored to the public — 

domain under the President’s proclamation of April 11, 1892, and open | 

to settlement and entry on and after noon of April 15, 1399, a 
On April 18,1892, Heuer made entry of the above described tract : 

, and in his Honea affidavit alleged. settlement thereon.one and a. 
halt minutes past twelve o’clock, noon, April 15, 1892, 


On the following day one W. J. Somers applied to enter the.same ©. > 


land alleging. settlement thereon two and a half minutes past twelve, Z 


noon, of April 15, 1892, | 
Upon s said: application t the local officers order ed a hearing and. cited 


3 ares that the case ae diam iseed 1 for the. reason. oie no onal feta: 
had -been filed against bis entry, and that the. settlement alleged by 
Somers was pubeennont to that alleged by him Piacr): in his eres of 
; Seles ? 
‘Said motion was ie and the case proceeded to a hearing, 
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Les In thé decision aS s made at said hearing, the local officers found ae = 
_ Heuer was born in Germany and that the filing papers in which he 
oe made declaration. to become a ‘citizen of the United States was. not i Bo? 
~ made until April 18, 1892 , hence they found that when. Heuer claimed | ae 
 tohave made settlement anon the land in question he was not qualified = 
. to acquire any rights thereto by settlement, entry. or otherwise, and. ae 
. for this reason they recommended that his entry be canceled. ee 
; Heuer appealed to your office and on. the same day filed.a motion toe 


| “re. open the case for the purpose of introducing evidence to show that. 
at the date of his alleged settlement he was a duly qualified home- - 


- ; ; steader, and in support thereof submitted. his own affidavit and a certi- | 
fied copy of his father’s declaration of intention to become a citizen of 


the United States, which declaration was made on peptone? 29, 1889, 


see and during the appellant’s minority. 


Your office decision reviewed the case and fouud that the wall offi. 


se cers | should have granted the motion to dismiss, filed by Heuer, but as - oe 
.. the record failed to show that he was duly qunalitied at the. fine of his. ~ 


alleged settlement, said decision sustained the action of the local 
| officers and for that reason held Heuer’s entry for cancellation. 
In the said decision it is held that— 


The disability of alienage of a son, under the settlement and homeiced laws of a 


- the United States may be extinguished: first, by the naturalization of his father - 


during his minority (9 L. D., 297); second, by his declaration of his intention to © 


become a citizen of the United States when he attains the age of twenty-one years. 


The record of the case shows that the defendant reached the. age of twenty- one 


_. years on the 18th. day of March, 1892. The motion to re-open the case in view of. ee 


- the foregoing facts and the law, does not, in my opinion, set up facts which, if, true 
and susceptible of. proof, would constitute enon grounds for granting the motion, e 


= _ Itis, accordingly denied. ~~ 


In the case of Meriam ». Pogai (17 L. D., 579), it was held: 


The minor child of an alien, who has declared his. intention to become a oliiven . aaa 


— but has not completed his naturalization before the child has attained his majority; 


occupies under the pre-emption law, the status of a person who has filed his declar-. 3 ee 


{ oe of intention to become a citizen. _._. (Syllabus.) 


mer must be remembered that this case arises upon the order of a hear: i 


. ing by the local officers, based upon the application by Somers to make. 
on entry of. this land. No charge was. made of disqualification on the part — 
of Heuer; the local officers of their own motion having raised the ques- — 


tion of disqualification from the fact that Heuer had not declared his — 


intention to become a citizen until April 18, 1892. In support of his. 


motion to re-open the case a certified copy of his father’s. declar ation — | 
of intention to become-a citizen made at the time when he was-a minor, 2 


_. has been furnished, and under. the decision in the case of Meriam 2. | 


| Poggi, supra, just referred to, I: am of the opinion that the showing — 


> made i is sufficient to hold that he was duly qualified to make home- 


| o stead settlement at the time alleged by him in his homestead affidavit. . 


The application by Somers aes ACen puleetent ‘to. ‘that , af 
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| - alleged by Heuer, and the motion made by. Heuer to Aisiniss the pro- . 


- _ ceedings had upon the order of hearing by the local. officers, should 7 


have been granted and the case arising thereon is, therefore, dismissed . ° 
_ Heuer’s entry will, therefore, be pennies to stand and oe office 
7 decision i is accordingly reversed, | . 


| CONTEST—RELINQUISUMEN'T—GOOD PAITH. 6% 
. BANNISTER v. JOHNSON ET AL. | 


The purchase of an outstanding rélinquishnent, and. filing ‘thereof, bs the eeiiesees _ 
- ant, during the pendency of the hearing, does not ae affect the good 
faith of his contest. — , 


— Sreaial Smith to the mene of the General Land Opies, Decom- 
Gel): _ a. . ber 13,1894. . (COW: Py. 


ml have considered the appeal of Daniel M. Bannister from the. deci- 


gion of your office, rejecting his application to make homestead entry of *, 
the SE. 4 of Sec. 28, T. 117 N., BR. 61 W., Huron land district, South’ - 4 


: Dakota. 


February 20, 1892, Daniel M. Bannister filed’ affidavit of: (nae S 
against said entry, alles that claimant has sold and relinquished , 

_ gaid entry for a valuable consider ation, to one Park Aldr ich; that said 
entry was not made in eood faith for the benefit of claimant, pus was 
made for the purpose of speculation and sale. : | 


a December : 2) 1891, Cora i. J gnnsen made homestead entry of cae ie 
= ind: oo 


A hearing was ordered for April 25, 1892. March 26, 1892, Janet Hs 33%. 


Mor se filed affidavit, alleging that she made settlement March 6, 1892, 


upon said tract, by building a house thereon, which has since been 


ne occupied by her as a residence, and had also offered, March 18, 1892, . 


application to make homestead entry of said tract; that prior to the - - 
. time she made said settlement, she knew that the relinguishment of 


| Cora EK. J ohnson’s entry had been executed and delivered, and that the | 
- gaine was in the possession of the contestant, and that. she was aware. ee 


' of the contest of Bannister. 


‘She further charged that. Bannister’s contest was not made for the 


hs purpose of securing the cancellation of Cora E. Johnson’s entry, buf 
- for the purpose of withholding in the hands of Bannister the control, 


of the land, and for the purpose of defeating any attempt by her, or 


2 any other person, to enforce the cancellation of said. entry, and secure | — 


- lawful title to the land. -And she prayed to be allowed to intervene : 

and prove the fraudulent nature of the contest, &c. : 

_ At the time aud place of hearing Bannister and J anet i. Morse - 
appeared, but the entryman made default.. | : 


Baunister and Janet E. Morse were both represented by « counsel, | a a 


Ge, and offered poor to sustain thetr case, peo 
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“The eridenios slows that on February 19, 1892, Cora. BE. Johnson. 


executed .a relinquishment of the entry in ee upon an agree- 


= ment (made through her brother) with one Aldrich, who was. acting as 
the agent for Janet H. Morse, to pay her $200 for her claim. The 


- relinquishment was placed in the hands of a third party, to await the : : Se 
arrival of Aldrich’s principal, Miss Morse, then absent, with theunder- © 
a standing that she was not to pay for it, unless she should get the land. 


re Before her arrival, Bannister had initiated his. contest: whereupon, — 


. Aldrich notified the Johnsons that Miss: Morse. would not anny the st a 


relinquishment. - 
Subsequently, but after the contest had begun, D. P, ‘Banhistee the 


: | father of contestant, bought the relinquishment for. his son. It had 7 
been offered to him before the contest, but hefore he a. greed to purchase | ee 
— It, he was told by Johnson it had been sold to Aldrich, : 7 


Miss Morse then had. a small house moved upon the land, and claims — 


to have established residence. This relinquishment was offered by. the — os 
bad ~ contestant at the — accompanied mat an een en for ao A aa ities 
- stead entry of the land. | 


The register and receiver recommended thé waceliation of the entry, : 


ws ad that preference right of entry should be awarded to contestant. ~ 
Janet E. Morse appealed to your office, alleging in substance, that er 


her motion to dismiss Bannister’s contest should have been granted, and — : 


- that the decision of the local officers 1s aa to the law and one evi- 


dence. 


| Your office sfantien: the decision of the cueastes ‘ai receiver, recom- ae oe 
- mending the cancellation of Cora E. Johnson’s entry, but held that: no 


7 : 7 preference right of entry should be given to the contestant, Po _ _ 
ca who has appealed to the Department. 7 


The ground of the decision of your office appears to be that: the con: 


testant did not prosecute his contest in-good faith, and that it was but a 


“a sham contest.” 
-- T cannot agree with your ‘office | in tis opinion. J anet EB. Morse, 7 


through her. agent Aldrich, was seeking to buy the relinquishment from — | 


- Cora E. Johnson, and I see no reason why Bannister should not him- : 


self become the purchaser, for his own protection.. a 
The case of Butman v: Barrister (13 L. D., 493) is not in point. ih 2 ee 


: that case, tha contestant, Butman, at the time the contest. was initiated, 


_ had nnder his control the fencers relinquishment, which rendered | 


- the contest. unnecessary. Butman’s motive for bringing the contest 


-_-was shown to be for delay, and to enable him to make final proof of, and. 


dispose of a homestead entry of other land, before the cancellation Of 
_ Percy’s entry, which would entitle him to make pre-emption filing on — 
_ the contested land. His contest, therefore, was not initiated. in good | 
faith; and it was held that he had acquired no pr eference ment on the 
sanction of the entry. e Sg 


I agree with the local officers, that in the case it bar, ‘there is nothing ae ‘ é 
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in the eae to show that the contest was daipated 1D bad faith, or 


7 for any unlawful purpose, or to show that there has. been aly ‘attempt | 


on the part of contestant, to commit any wrong or fr aud whatever. 
For these reasons, the judgment of your office, » denying piprerane 
right of entry to Bannister, is rever sed. oy | 


HOMESTEAD CONTEST—HETRS. 
Cuppy v. ToBIN. 


A charge of failure to comply with the law against the heirs of a homesteader cannot 

be sustaiued, where such failure is due to the wrongful acts of the contestant. — 
Secretary Smith to the Commissioner of the General Land Office, Decem- 
(J. I. A.) | ps _ ber 13, 1894. - a oe (I. D.) 


The plaintitt in the case of Robert C, Cuddy OP the Heirs of Eaward _ 
J. Tobin appeals from your office decision of April 18, 1893, involving ~ 
homestead entry for the SW. 4+ of the NE. 4 and lots 1, 2 ae 3, of Sec. | 


4,T. 8 N., BR. 19 W., Los Aeigelée land district, California, wherein ‘it _ “ 


elds said entry intace and dismisses the contest. 7 
_ Edw. J. Tobin made homestead entry of this land November 23, 1888 | 
and died January 16,1890. . There is no claim that the entryman failed ? 
in compliance with fae law during his lifetime. * 


August 15, 1890, Cuddy went upon the lard and initiated a contest, — 


: alleging abandonment on the part of the heirs. 


~ October 2, 1890, a hearing was had and the local officers eosmmnended a 
that the eit be held intact and dismissed the contest, and your office 
on March 3, 1892, affirmed that decision. oS 
ee ovember 3, 1891, Cuddy filed a second affidavit of contest eae 7 
_. that the heirs of Tobin had never lived upon the land and had aban- 


doned the same, and on March 24, 1892, he filed an amended affidavit 
- charging the continued absence from ‘the land aud failure to cultivate . 
by the heirs. | 
Hearing was had J ue 6, 1892, ane concluded anpaet 16, 1892. 
' The evidence shows that Robert Tobin, a brother of the entryman, 
and Mrs. McNulty, a sister, are the sole heirs of the decedent; that 
the brother lived in New York city: and the sister in Philadelphia; that 
they learned. of their brother’s death a few weeks after it occurred bya 
letter from. a sister of the plaintiff, but had no knowledge orinformation 
of this entry until after Cuddy had gone upon the Jand and begun a | 
contest; that Robert Tobin is a poor man working in a store in New © 
York city (and the sister also in .poor circumstances) ; but that on learn: 
ing the facts he went to California, and tried to get possession from | 
Cuddy who refused to move off, and he continuously prevented Tobin’ 
or his agents from cultivating or improving the land. ~ | : 
The evidence shows that from the time Robert Tobin and his: cir 
knew of this entry, they used all due diligence to get possession and 
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- aiaile, aad: improve. the laind, Gut were a paonied solely i Onddy _ 
| oe remained continuously in possession and used the land. a 
Cuddy cannot sustain the charge that the heirs failed to en ter the land 


ae and: cultivate it, and therefore abandoned it, when their failure was | 


: ‘caused by his own acts. | | _ 
- Your office decision is affirmed ; ‘the contesi + wil be dismissed, and | 
- the entry held intact. _ | es 


_ TIMBER LAND ENTRY—CONTIGUOUS TRACTS. 


"Dani Je. ‘-HEYFRAN, 


- A timber land ontry under the act of i une 3, 1878, ‘may not embrace non-contiguous a 
tracts. wea Me ae Se - 


; Secretar ry ‘Sihith: to the Commissionér of the General Land Office, Dean: . 


es LH) 9. |. ber dd, 1894 “(B. We Oy. 


“With your: office letter of September 16, 1393, was for warded the. 


on appeal by Daniel J. Heyfran from the actor faker by your office letter | 
~~. of June 18, 1893, in ‘suspending his one land cash entry No. 393, : 
made on. January 18, 1893, for the W. 4 SW. 4, Sec. 28 and: N. 4 NE. 4, 

See. 32,7. 14.N., R.. 16 W., Missoula land district, Montene! because the 
aa said tracts are not. contiguous. | | 


. The appeal. urges that there is apbhine! in a net of Ju une 3, 1878 (20 . 


a Stat. 89), under which this entry was made, requiring that the lands - : | 
ae entere ed be contiguous, and that said action is in Peon with ‘the hold- ae 
ding in 21. D., 332. 7 : 3 , | 


: - Said reference is toa letter from. your office aildtessed to the local * 
officers at Shasta, California, in which it is stated “that it is the prac- 


p tice of this. office to allow entries under the timber- Jand act of J une 3, is 
18S to embrace non- contiguous tracts. Uy Soa ef tite 


J am unable to find any reported case in which: this (aeion has ever Bs 


been considered by this Department, but the discussion made in the. | 
matter of the entry of coal lands under section 2347 Ry. S., would seem ty 
+ to. apply with equal force to the case in hand. O. P. “Masterson (7 L, ar as 
 _ -D., 172); Same on review (id., B77). _ ae 

| Said section does not in. specific terms require that the lands ehtseod: ii Bae 


oops shall be contig uous, but the entr yan 1s restricted to one right of entry, | 3 | 


a and it was held that such entry must be made of contiguous lands. yt 
. .. In the case of private cash entries there is no limitation upon the - 
ao number of entries and, eoneednently, ie piepEs of. entry 1S ‘not restricted _ 

: to contiguous lands, | 7 


| ‘Under the act of June: 3, 1878 (supra), ‘persons: are estrieted to one | 
right of entr y and I therefore affirm your. office . decision holding: that 
| such entry must embrace contiguous lands. a : | 


Subsequent to forwarding Heyfran’s appeal, to. wit, on A Oedeuiber od i 


in 1808, y you tr ansmitted a velingaishment bY Hey! fra ann. of the W. oe SW.4 
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* See. 28, Tr. 14.N., B.16 W., which was made conditional upon ore right | 
to amend his entry SO as to embrace the SW. 4 NE. 4 and NW. 20H a | 
Sec. 32, T. 14 N., BR. 16 W., in lieu thereof. — 

Under the circumstances, I can see no objection to allowing. thé - 


| amendment, if the lands desired to be included by the amendment are - | 


subject to. the entry, but if the amendment. cannot be allowed it will be. 
necessary for the entryman to elect which of the tracts now covered by: 
his entry he desires to retain, and in the event of his failure to make - 

~ such election, your office will cancel the entry as to one of the tracts. 


ey 


Sa aed LAND ENTRY—UNOFFERED LANDS. 


“ANWAY v. PHINNEY. 


a ‘The withdrawal of offered Jands in aid of a railroad grant’ abrogates the original a 


- offering, and brings them within the category of unoffered lands,.and henee,- | 

subject to timber land entry if restoréd to the public domain. : 2 
The burden of proof rests upon a timber land applicant to show that. the Jand has = 
its principal value in the timber thereon, and is, moreover, unfit for cultivation. 


Secretary Smith to the Commissioner of the General Land Office, Decem- | 
(J. I. B.) = ber 14, 1894. : be (Ww. FE. M.). 


Tt appears from the record that on April I, 1884, James F. Phinney. 7 
made a cash timber land. entry, wider the nok of J une. 3,.1878, of the | 
SW. 4 of the SE. + of section 20, and the W.-3 of the NE. 4 of. section - 
29, sonnehin 23 N. Kk. 3 E., Sr ehin the eal district of Seattle, os - Es 
| ineton, Olympia series, a 


On May 5, 1887, Loren B. Anway filed an affidavit sf contest alleg- a _ 


ing that the daira covered by the entry is agricultural in character, ¢ and’ 

not chiefly valuable for its timber, and, ther efor e, not eueer to. entry 

~ under the timber and stone act. 7 

A hearing was had on this issue on pepeuaey 8, 1888, and on Decem- 

_ ber 9, 1889, the register and receiver render ed their. joint decision. 7 
recommending the cancellation of Phinney’s en try. - 

‘The case is now before me on appeal from your office decision holding : 


that the land in controversy falls in the category of offered lands; and ae 


- -pretermitting, therefore, a finding on the facts. _ 
The records of your officé show that the land in controversy was ’ 
_ offered at public sale, at the minimum price. of one‘dollar and twenty: 


five cents an acre, on July: 13, 1863, under. the authority ot an execu: - 


‘tive proclamation of date March 20, 1863. 

- Under the grant of 1864, the Northern Pacific Railroad Gnas 
filed their map of general route of its main line on August 13,1870, and 
it appears that these lands fell within the primary limits ead said — 

location, It is also within the limits of the withdrawal upon the map © 

of general route of the branch line filed August 20, 1873. The main — 
~ line in 1875 fixed.its terminal south of this land, anil the limits upon 
1801—vor 19——33 | 
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| ike map of aniended general route: of the branch line atcluded it, so 
that the portion in the odd, numbered section was restored to entey. - 
after due notice by publication, on September 1, 1879, in accordance | 
| with your office letter (““F”} of J uly 3, 1879. Fs : 


. It has been held by this Department that the withdrawal of offered lands i in aid. ae 
ar-| railroad grant abrogates the original offering, and on the revocation of such with- 


‘drawal the lands are restored fo the public domain fiee of their previous offered con- 


- dition, and hence not subject to private cash entry. Julius A. es 6 L. D., 522, . 
syllabus. | ; 
- This is now the settled rule, and, under its oper sion, the seaieea - 
- lands reverted to the government | frée of the character pens upon: 
. them by the original offering. ao 
_ The fact that the hearing in this cause was had So long ago aS Febra- | 
> ary, 1888, and that it has been pending here for more than two years, is 
 .deemed. sufficient réasou for deciding it now on the merits instead of 
- remandin g it to your office for that purpose, as is the usual practice. | 
. The register and receiver, beforé whom the hearing was held found 
| that the land embraced in Phinney’ s entry “is not unfit. for cultivation. 
and chiefly valuable for its timber; that the same is not and was not of 
the class of lands contemplated to be entered under the act of June 3, 
_ 1878, known as. the timber land act,” and recommended the caneella- | 
tion of the entry. | 
In the case of Houghton v. J unett, 4 L. D., 238, it was held that 


With the language of the timber act as a guide as to what must be proven by : 
; the purchaser thereunder, there can be no doubt but that the burden of proof is 


with him to show that. ie land applied for has its. principal value in the timber | 
‘thereon and is, moreover, uufit for cultivation. Both of these’conditions must be — - 


shown to exist before the land.is subject to pore under the act. 


Leaving out of view the testimony of the contestant, I do not think 
the contestee has met either of the requirements imposed by the doc- — 
trine as thus stated. Phinney’s own estimate of eight hundred 
thousand feet of merchantable timber on the one hundred and twenty | 


acres in controversy discloses such a sparseness of: growth | as to throw. | 


- Suspicion upon his entry, in order to sustain which, under such a state 
of facts, its utter worthlessness for r agricultural PUnDORe would have 


to be shown. | 
On the other hand, the witnesses of the contestant, meet of hole 


“were farmers living in the vicinage, testified that the ee is adapted 


to the successful cultivation of such agricultural crops as are usually — 
‘grown in. that country. This evidence possesses ae weight, and: 
| in my opinion should control the case. Sd 

| In determining what constitites “land unfit for cultivation,” resort must ‘always 3 


be had to evidence drawn from the neighborhood of the land, and i in such case the 
testimony of men engaged in tilling the soil must of necessity be held as entitled to 


the first consideration. - Houghton v. Junett, supra.” 


The decision of your office is, therefore, affirmed. 
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TOMES TEAD CONTEST— A BANDONME NT_-RELINQUISHMENT. 
BLACKSHEAR v. GRIFFIN. 


Unde 2 enigalena Gontest, on. the ground of abandonment, the default will be 


_held to have been cured, where, prior to the issuance of notice the wife of the — 


entryman returns to the land, and it does not appear that le has established a 
_ residence elsewhere. : | 

There is no authority under the law forthe wite of the entryman to file a rélitiquiah. : 
ment, binding her husband, where it does not appear that the same is done 
with his consent, 7 


| Secretary Smith to the Commissioner of the Gener al ane Office, 1 Decem- | 
(J. HL) ef =e ber 14, 1894, | sos (ie Woy 


The plaintiff inthe above ‘mentioned case appeals from your office a 
~ decision of June 27, 1894, in which you sustain the action of the local 


officers in recommendin 2 the dismissal of. plaintiff’s contest. 


The land involved in this case is the SH. 4 of Sec. 18, ue 4 N., ne 10 ~, 


= OWiy Gainesville land district, Florida: 


It appears that defendant made homestead entry of the tract in con- | 
| -troversy ¢ on the 23d of November, 1891, and established his residence _ 
thereon. It further appears that sometime in the spring of 1892 he 
left the tract, his wife about the Same time, or very soon thereafter, 
also moving away therefrom. _ _ 
- On the 17th of October, 1892, plaintiff filed his affidavit of pplbest 
upon the ground of abandonment. Upon this notice pea eromaene 
' local office on March 24, 1893. , | 
‘Between the date of filing the affidavit of contest and. the issuing 


 - of notice thereon, the wife of: defendant returned to the land in con- — 


troversy. : 
It does not appear whether defendant did Paes a | residence else-_ 
peaas, nor does his whereabouts seem to be known. | | | 
The above stated facts appearing in the testimony taken before the Z 
local officers at the trial of the contest, they held that the return of the ~ 
wife to the land in controversy before notice issued upon plaintiff's con- . 


test, cured the laches of the defendant; whereupon they pocommondes _ 


Chit plaintiff’s contest be dismissed. 

In this ruling your office concurs. 
- The law fixes a man’s domicil where his family permanently resides, . 
and it nowhere appearing that the defendant after leaving the land in 


- controversy, had established a residence at any other place, I concur 
in the conclusion at which you have arrived. | | 


- Accompanying the record of this case is a letter which pumperts to. 
be a relinquishment on the part of the defendants wife, poe. | 
that decision be rendered in favor of coutestant. | ) 

I know of no. authority of law authorizing the wife to file a pein i 
quishment binding her husband, where it. does not appear that the | 
‘same is done with his consent. | 

Your offive decision is accordingly affirmed. 
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- “RAILROAD GRANT--INDEMNITY SELECTION-SETTLEMENT RIGHT. 
NorTHERN Paciric R. RB. Co. ». TRIPP. ae 


A settlement claim will not defeat an indemnity selection of the land, where at such aa 
| time the settler was asserting a similar claim, under oo law aud for a, 
, different tract, which he subsequently j perfected. 


Secretary Smith to the Commissioner of. the General Gaal Office, Decent 
(J.B) ber 14, 1894. | coat (BW. 


_ [have considered the appeal by the Northern Pacific R. R. Co. from. 
your office decision of October 18, 1888, holding for cancellation its 
indemnity selection of lots 1, 2,3 ade Sec. 1, T. 26 .N., R. 33 E. , Spokane — 

Falls, Washington, on cee de of che. settlement Pree of A. Ww, Tripp. 


The land involved | is within the indemnity limits of the grant for said a 


railroad company and was selected on account thereof May 14, 1885, 
Upon an application by Tripp to make homestead entry, accompanied , 
by an affidavit in which settlement was alleged February 15, ‘1885, 
_ hearing was duly had, the testimony taken thereat showi ing that Tripp. 
settled upon the land prior to selection, claiming the sane as a home- 


stead, aud that he has since continued to claiin and improve the land 


until che date of hearing. But it was also shown that at the time of © 


_ settling upon this tract he was.claiming another tract under the pre- = @. 


_ emption law, upon which he made proofin July, 1885, i 
From this state of facts you hold that Tripp had such a claim to the , 
land at the date of selection as would defeat the company’s right and — 
_ its selection is therefore held for cancellation, with a view to allowing © 
_. Tripp’s application; from said decision the company appeals. : 
.- he only question presented for consideration in view of the recent 
decision of the Department. in the case of Jennie L..Davis v; Northern _ 
Pacific R. R. Go. (19 L, D., 87), is as to whether the fact that Tripp 


- jnade proof upon his pre- émption claim subsequent to date of selection .. 


by the company would defeat his rights in the premises under his settle- - | 


ment made.upon the land in question under the homestead law prior 
~~ to the offering of such pre-emption proof. 


It is well established by the repeated rulings of this eae Guan that a. 
a person can not maintain two Claims arising under the settlement laws: 
at one and the same time, and while a person attempting to hold two: 
such claims might abandon one or the other, and thus. legalize his 


| claim to the tract retained, the nature of his claim asserted. at any 


. given time must be arrived by a consideration of the facts ows in - 


each given case. | 
Jn the case under consideration inp had, prior to the gate of the 


company’s selection and his alleged settlement upon the tract i in ques- - 
tion, made pre- emption filing for another tract upon. which he made 7 
proof i in July, 1885, two months after the company had made selection 


eG of the land in question: By so doing he abandoned any right of election a 
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a | he might. before have ie in the faattee of cpaeviea of claim ‘6 the land > 


| 2 it question, and. clearly established the previous acts performed in the 


- Inatter of improvement of the land in question, as a mere trespass, and — 
as such in nowise interfered with the cpmpany =. right to make Beles : 
_tion to the land under consideration. 

‘In the case of the Northern Pacific Ri. R. Co, v. Therriault (18 Li. Dis 

| 224), it was held that | | | 
where the facts and -circumstances surrounding the use and ca of the land 

are. such as to overcome the presumption that the occupant intended to claim.a tract 

under the publie land laws, the occupancy must be regarded as a mere tr espass, and 
not sufficient to except the land covered thereby from the operation of the grant to 
said compauy. (Syllabus.) ~ 


The holding iu said case based. upon a previous decision of the Depart- 


: ment in the case of said company against Jas. L. Morse (L. and RB. - 


. Press-copy book 201, page 703) is conclusive of the case under consider- 


-. ation, aud I must, therefore, reverse your office decision and. directthat = | 


_Tripp’s applicatiou be rejected and the company’s selection be permitted : | 
to stand, if iv other Tespects 2 regular and valid. a. 


7 REPAYMEN T-FEE FoR NOTICE Or CANCELLATION, 
HARRINGTON yD. GATES. | 


. Panay ment of the one dollar deposited: by a seirtestant for notice of ‘enaceliation: will | 
not be grauted on the ground that the fee was unearned where the record shows | 
that the contestant made entry of. the land, and. hence must have received - 
notice of cancellation from the local office. a : 


3 _ Secretary Sinith to the Commissioner of the Gener a bia Office, Dean. 


| (J. I. H.) oe to ber 14, 1894, af. ee ide I. Be) 


7 I have cotisidered the aeneal of Orville 0. Harrington from. your | 
office decision of September 7, 1893, affirming the decision of the local 
officers, rejecting his application for. the repay ment of one dollar which - 
he claims was unearned by the local ee) under section 2 OH the act 
of May 14, 1880 (21 Stat., 140). | a7 | | 
The fabbs in the case show that tlie homestead ee of Gabon Ag gainst 
which Harrington had filed contest, was canceled on August 3, 1893, 
by relinquishment, and that Harrington, on the same day, made home. 
_ stead entry No. 3233 for eighty acres, of the land embraced in Gates 
entry. When he instituted contest Harrington paid the fees required 
by law, including one dollar, for what is called the cancellation fee. 
Section 2 of the act of May 14, 1880, is as follows— 


In all cases where any person has contested, paid the land-office fees, and procured 
the cancellation of any pre-emption, homestead, or timber-culture entry, he shall-be 
notified by the register of the land office of the district in which. such. land is sit- 
uated of such ¢ cancellation, and. shall be allowed thirty days from date of such 


notice to enter said lands: Pr ovided, That said register shall be entitled to a fee of. 


one dollar for Une s giving of such notice, to pe pee by # the contestant, and not to be 
reported. “ 
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- ‘Tt will Be observed that the last clause of said section provides that ee 
5 said fee shall be paid the register for giving notice of cancellation. It 


: is denied by Harrington that the notice in this case was actually given; 


‘that he appeared at the local office immediately after relinquishment = 
7 and made entry. of the land. | | 


_ The very fact, however, that he did make on of: said Tea 18: con: | 
elusive. eqideiice that he must have had notice of the cancellation | of... 
said entry, and the only medium through which he could have received ie 
‘said notice legally was through the local office: Hencé the ‘payment s 


of the fee of one dollar was proper, and its aioe: cannot pe bas . 
; cessfully demanded. | a3 


‘The section quoted does not in terms require the register ee give a 
written notice of cancellation, and if Harrington received actual notice ~~ 
of said cancellation, it must have emanated from the local office, and. | 
would, therefore, entile the register to the fee stated. | 


Ihave deemed the question presented of sufficient importance. to ie 
extend this opinion beyond a simple affirmance. | : 
| The decision of your office is affirmed. 





| swaMP GRANT-INDIAN RIGHT OF OCCUPANCY. 
| a | STATE OF WISCONSIN. ior 
. By the swamp. land grant the State of Wisconsin acquired ihe title, ‘ite ialed fee, | 
to the swamp land embraced within. the Lac de Flambeau reser vation. subject 


to the right of Indian occupancy ; ; and, while said right exists, no-action should 
be taken under said grant looking toward a distur bance of the Indian right. 


ee Seoretary Smith. to the Commissioner of the General Land On ice, Decem- a 


ee ee) oe eee ac ane 
~ Lam in receipt of: your office letter of April 17, 1804, rélative tocer- - . 


tain selections made by the State of Wisconsin ander the swamp land — ca 
grant of September 28, 1850 (9 Stat., 519), of lands within the Lac de — 
Flambeau Indian Reservation. Baferencs is made in said letter toa 


-_-_- schedule of 101 selections made by members of the above mentioned ~ 2 
band of Chippewa Indian's, “whieh was approved by the President, - 
‘except where they were in conflict with selections made and claimed. ie 


| ~by the State of Wisconsin under. the. swamp land grant, of pda 


+ per 28,1850.” 


“The selections thus in eonflict have been under pile doration in your | 
office, where it appears a decision was rendered April:17, 1894, reject- - 


ing the State’s claim to all of the lands in conflict with said Indian selec. ~ . 


. tions, except as to thirteen tracts averaging forty acres each, making - 


an aggregate of about five hundred and twenty acres, which are found =e 
to. be swampy in char acter. As to these, the Lac de. Flambeau reser-. 


- -yation being a subsisting one, your office expresses a doubt as to the — 


‘propriety of preparing and. submitting to. the Department for its — . 


‘approval to the. State a list of the tracts so found to. be swamp, and “e 
“3 instructions are asked on this point. oe 
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The Lac de Flambeau reservation was. set aint as a suerte reserva: 
tion under and by virtue of the DEGwStOns of the ” cae of f September A 
30, 1854 (10 Stat., 1109), - 

The grant of Spacip lands to the State one fan made September | 
28, 1850, four years prior to the tr eaty, and being a grant in presenti, 
the eae arises: Did the State get title to the swamp lands falling 
within the Indian reservation? | | 

It seems that the Indians prior to the treaty of 1854 had’ the right of | 
occupancy to the land: in the reservation, together with the cvuntry 
surrounding it. By the treaty of October 4, 1842 (7 Stat., 591), ceding 

to the United States certain country described by bounds in Article 1, 
the Indians stipulated for the right of occupancy of the lands ceded, 
until required by the President to remove. > ae | 

It thus appears that the title to the lands in ‘question was in . the 7 
United States at the date of the swamp land grant ‘in 1850. It there- 
fore passed by said grant, but subject to the right of Indian occupation, 
_ for that was the character of the holding by the government, and it. 
could pass no more thanithad. The grantee, the State, could take only 
the naked fee, and could not disturb the occupancy of the Indians. 


That occupancy could only be interfered with or determined by the = 


‘United States. Beecher v. Wetherby, 95 U.8., 517 (525), g- « 
| In United States v. Thomas, 151 U.58., 577 (583), the supreme court, 
having under consideration a case iigoigia ga school section in Wis- 
— consin on lands similarly situated, so far as the rights of the Indians 


were concerned, to those here. being considered, said that the right of - - | 


— ‘Indian occupancy ‘eave them the enjoyment of the land until they 
Were required . to- surrender it by the President of the United States, 


which requirement was never made.” . The court further said: 


So, by authority of their origin al right of occupancy, as well as by the fact that 
_the section is included within the tract set aside as a portion of the permanent reser- _— 
vation i in consideration of the cession of lands, the title never vested in the State, 
except as subordinate to that right of occupation of the Indians. | 


The decisions cited were dealing with the school grant, while we have | ; 


here under consideration the swamp land erant; but the two grants are 
of equal dignity and are similar in character so far as the passing of 
title is concerned, and the reasoning of those cases applies to this. 
Furthermore, the case last cited involved a consideration of the rights __ 
of a band of the Chippewa Indians; the matter before me relates tothe 
rights of another band of the same tribe, holding its rights under the 
same treaties. It is. therefore directly in point, and-is authority for say- _ 
- ing that by the grant of 1850 the State of Wisconsin acquired the title 

to the swamp. lands in the Lac de Flambeau reservation, subject to the | ' 
right of Indian occupation—the mere naked fee, without the right. to. 
occupy nun til the Indian right shall have been extinguished. . But: 
instead of any action looking to extinguishment of Indian right of oceu- 


paney, it has been made more certain and stable by the treaty of 1854, i 


- providing for. une establishment of a per manent and epee reservation, 
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The Lac de Flambeau reservation being: such, nothing should be souk 


| whieh would tend to disturb or cloud that: right while it exists, or which _ : 


-inight appear. to evidence a greater right i in the State than it really has: 
-, or can get at the present time. — os 

In view of what has been said herein, I am of the opinion that so long - 

as: the Indian reservation remains intact, patent should noti issue to the — 

State for the swamp lands within said reservation, _ 

You are therefore directed not to submit any list of ee lands for 

: approval while the condition indicated continues. | 


OKLAHOMA LANDS-SETTLEMENT RIGHTS. 
SMITH v. MILLER. 
The disqualification imposed upon persons who enter the Territory of Oklahoma, 


prior to the time fixed therefor, can not be ignored on the. eround that the sett] er 
- was misinformed as to the law. 


ere y Smith to the Commissioners of the Gener al Land Office, Decem. pat 
(JTL) | 3 aw Ff ber 19,1894. pee” aedy 

_ IT have considered the case of Irene Smith against Warren Miller, 
upon the appeal of the latter from your office decisions of February 23, 
and, May 23, 1893, affirming’ the decision of the local officers, eiistai: 


ing Smith’s ‘coutest, and holding. for cancellation. Miller’s homestead _ 


entry, No. 5483, of the SW. 4 of section 25, T.19 N., R. 2 E. ., Indian 
meridian, Guthrie land district, Oklahoma. | | 
On May 2, 1889, Warren Miller filed his suldions sobianony state- - 


: oent, No, 174, au on October 22 , 1889, made homestead entry, No, i: 
8483, of said land. — 


On April 29, 1841, Irene § Smith fled her afiidavit of contest against wt 
said entry, alleging: - 


That the said Warren Miller did enter upon ri occupy 2 portion of the lands.” 

| sastea: to settlement by act of Congress approved March 2, 1889, and the President’s . 
proclamation of March 23, 1889, in violation of said act and proclamation, by enter- 

ing upon and occupying a portion of said lands, and selecting the same as.a home- .- 

stead, after the 2d day of March, and before 12 o’clock, noon, of. April 22, 1889. 


After a hearing, which began June 15, 1891, and ended on January 


12, 1892, the local officers, on August 31, 1892 2, jointly recommended 


: that Miller’s entry be canceled, and that the contestant, Smith, be 
awarded a preference right of entry of said tract. | 

Upon appeal by Miller, your office, on February 23, 1893, affirmed : 
7 said decision of the local officers, and held Miller’s homestend entry, No. | 
5488, for cancellation. And on May 28, 1893, upon consideration of a 
“a smotion for review, filed ad acute your office adhered to’. its former | 
decision. so 4 2 

- Miller has appealed t to this s Department. 
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7 have. car efully examined the Kole record: the bi iefs of counsel, the . 
testimony, and the proceedings before the local officers. I find no. 
- material error in the rulings of: the local officers, ereenEe the mer its | 
of the case, and injurious to the appellant. 
_-- In February, 1889, Miller was within the. Oklahoma soeubey without - 
laivfal authority or permission,’ looking for a quarter-section of land to 
be taken by him as a homestead, when the country should be opened _ 
. to settlement. In the early part of March he went to Independence, _ 


Kansas, where there was a land office, and consulted a firm of land ~~ 


lawyers there, in whom he had confidence, in respect to his rights and | 
_ privileges under the provisos of section thirteen of the act of Con-- 
gress approved March 2, 1889, (25 Stat., 1005). He was advised, that 
-- In order to violate the third proviso, it would be necessary for a person 
- both “to enter upon and to occupy ; the land, ek ers previous to the 


4 time of opening to be fixed by proclamation. 


He returned to Oklahoma, camped in the Stillwater bottom, in the : 
neighborhood of the land in contest, and spent several days aan the 


mouth of March, finding corners, running lines, and ascertaining the Wass 


‘numbers and boundaries of many ae sections, mete: amon. 
- thein, the tract in controversy. 
About the last of March, or first part: of pets ab his canip in Okla- . 
~ homa, he was shown a copy of the President's proclamation of March 


23,1889. Shortly afterwards, during the month of April, he removed " 


ie camp some four-or four and a half miles north, and established it 
on the narrow strip of land which lies between the north line of the 
range of townships numbered 19, and the south line of the Cherokee - 
Outlet, and kept it there until after 9 or 10 o’clock, P. M., of Sunday, ; 
- April, 21 1889, when, during the night, he again a moved: his camp, 
’ In the meantime, he made frequent: rae into Oklahoma, and selected _ 
the land in contest as his claim, before April 22, 1889; and took active — 
steps to prevent its being iaken Bysangbody lack | The precise time of — 
his settling upon and occupying said land ,is not shown;. but his camp ~ 
was seen upon it between the hours of 12 ML, and 1. P. M., of April 225 
1889. — | , 
The foregoing facts are a disputed a any person. The only - 
excuse for his nnlawful presence in the prohibited territory, offered by. 
his witnesses or his counsel, (for Miller himself refrained from testify- 
ing as a witness in his own behalf) was that he was ignorant of the 
law, and verily believed that it was lawful. for him, an old soldier, to 
- enter the territory and sélect his homestead, provided he did not’ take 
possession of it, and ooruyy at before 12 o'clock, noon, of ts 22, | 
1889. 

Such excuse would doubhieas acquit the re of willful perjury. 
But in this proceedin g, ignorance of the ay is No excuse.. | 

Your office decisions a are ones affirmed. te 
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COAL LAND EN'TRY—ADVERSE ue 
O'GORMAN v. MAYFIELD. 


cm Failure to perfect a coal land entry within the statutory period defeats the right tof 
- purchase in. the presenog of an intervening adverse claim.. 


“7 po olan: Yy Smith to the Commissioner of the General Land Ofice, DiteH : 


ye sae Hy = ber 19, 1894. (BILL) 


fee The land involved in this appeal is lots 5, 6, 11, and. 12, Sec. 5, T. 46 a 
7 ON, R. 7 W., N. M. P. M., Montrose, Colorado, ‘aud disitiek. 


‘The recor d shows that Reuben N. Mayfield filed his coal desianatory | 


3 statement for the above tract March 29, 1891, alleging possession on 
and from March 26, 1891; that on Macomber 1, 1891, John O’Gorman 


~ also filed coal decinintory statement for the same tr Fas alleging bos: _ 
‘session on and from October 5, 1891. = 
On May 13, 1892, Mayfield serra notice on. O'Gor man ‘that he ould: 


a nae final entry of said land’ on May 26, 1892. “On said: last named 


7 date O’Gorman filed a protest again st said entry, setting forth numer- — 
ous grounds why said entry should not be permitted; but, as I view it, — 


es : the material one is that Mayfield had failed to make proof and entry. | 


-< within one year and sixty days from his alleged settlement and i improve- 
ment thereon, and by reason thereof he had. forfeited any and all nen tds 


oa to the land. 


- Mayfield’s application was therefore rejected and bie pur ees money. 


oo tendered returned to him, because of said protest. Notice of hearing | 
was. given and finally had before the local officers, commencing July — 


2 19, 1892, on which day O’Gorman filed proof and offered to make pay- 


ment for the land in controversy, which was rejected on account of the © | 


= ; protest pending against the entry of esas The pees ae a 


was also tendered by O’Gorman. ; 
As aresult of said hearing, the local officers found in faviir of May- 


an field, and recommended that bis proof be. approved and final entry 
| permitted, and that O’Gorman’s declaratory statement be canceled. 


O'Gorman appealed, and by your office letter of April 11, 1893, the 
- judgment of the local officers was rever ‘sed, on the ground that he had - 
* not made his proof within the period limited by statute. | 
ae motion for review of this decision was filed, and on August 7 1393, | 


- your: office - overruled said motion, saleroason Maytield proseuates” 


this appeal, assigning numerous grounds of error, the principal one — 


es being, however, that it was error to hold that he dia not make proof . 


_-and tender payment within one year from the expiration , of the ca _ 
days allowed. by statute in which to complete the filing. | ‘ 

«It is unnecessary. to consider other grounds of error, in my judg: | ~ 
7 ment, ‘for the reason that this, one ‘proposition is sufiicient upon which : 

- to base a dudement.. 3 BeBe. 7 
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| The land in controversy \ was surveyed land at the dates hereinbe- ee 


fore given. 


- . Section 2349, Revised Statutes, atowiies that all claims must. be pre: _ 
-- gented at the proper land office within sixty days after date of actual. 
- settlement. and i impr ovement of the land, by filing a declaratory state- 


ment therefor. Section 2350, Id., provides that the claimant shall be 
required to prove his right an pay for the ‘lands filed on within one -_ 


year from the time. prescribed for filing” the declaratory statement, 


- “and upon failure to file the. proper notice and to pay for the lands. oe 
__ within -the required period, the same ce be subeee to SHUEY, ee any 


other qualified applicant.” _ 

By Mayfield’s declaratory statement it is shown that ie ok poses- 
sion of said lands March 26,1891. The sixty days within which he was 
required to file his declaratory statement expired May 25, following. 
From that date, therefore, his year began to run within which he should | 


- submit his proof: and make entry. . In computing the time if seems to 


me to be fair and in consonance’ with the rule covering such matters, 
to eliminate. the fir St day, to wit, May 25. The year from that date 


would therefore expire at 12 o’clock midnight May 25, 1892. The. 


_ application for purchase and tender of the money not havin g. been 
made until the 26th, it is therefore clear to my mind that the applicant 


did not bring himself within the law. (Endlich on Interpretation of 


Statutes, Sec. 390, et seg.; Brennan v. Hume, 10 L. D., 160.) 


It is contended by Mayfield, and supported by his own affidavit, and 


: that of the former register of the land office, and also by another party. 
who. claims to have been present, that he, Mayfield, offered to make © 
final proof, and tendered the purchase money, on May 12, and the rea- 


-.gon assigned in the affidavits for the register. not accepting iton that 


: day was because he had: not served notice on O’Gorman, who, it will 
“be remembered, had a claim of record at that time for fie same land, . 
and it is said in his affidavit that the-register informed Mayfield that’ 2s 


his proof made on the 26th would be in ainple time. 


_ There is nothing in the record showing that. this offer to make proof 
and tender was made, as stated, on May 12, and I do not think that ew ~ 


parte statements made since the trial, and since your said office decision 


: holding the entry for. cancellation, should be accepted tO eae the — 
record. __ . ae 
‘The notice which. Mayfield s served: upon Oona is dated 1 May 10. 


_ Mayfield was cognizant of this notice, because his name is signed : . 
thereto, and: the notice is that proof would be offered on May 26. It 


was served on the 13th. It would therefore seem that if, in fact, he — 
~ did offer proof and payment, as alleged, on the 12th, it was made with 


a full knowledge of the fact that. tiotice had not been served, and.cer- | 
tainly Mayfield will not now. be heard to say, under these circum: ~~ 


stances, oe her elied upon the inform ation 2 given him by the ee office. 
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7 “Moreover, this raaaubament is. a statutory one. -“Bvery 3 man is pre- 
sumed to know the law, and in the face ofan adverse claim he cannot 


- be permitted to say that he relied on information or advice from others. 7 
The cemer of your office. is therefore affirmed. | 


RAILROAD LANDS-—SECTION 5, ACT OF MARCH 3, 1887. 
Union Pacific Ry. Co. 7. Norton (ON REVIEW). 


The exceptions to the right of purchase conferred by section.5, act of March -3, 1887, - 
as found in the first proviso thereto, are in favor of occupanits, and in the second 
proviso iu favor of persons who had made settlement since 1882. 


= Seer etart Yy Smith to the Commissioner of the General Land Office, Decem- 
ae TH): a «ber 19,1894. Ww.) 


The defendant’ in the above stated case presen tS a motion for therecon- 

sideration and. re view of departmental decision of September 21, 1893 

A i L. D., 314), | | . 3 
~The mater al question pr esented i in the various grounds. of the motion 


for review may be considered in connection with: the ninth prounth . 


thereot, which reads as follows: 


Error in holding that’ ‘the question to be determined is.: ‘has Stanger or. his | 
grantors the right to purchase the land under. the provisions of the fifth section of 


the Act of March 3, 1887,’ when in fact the only question in the case was: has Norton _ 
-- gequired the right to homestead the land if. it was excepted fr om. the grant? 


| In order that the questions presented may be intelligently considered, | 
' it is necessary to recite some of the material facts in said case. These — 


_ : facts as stated in. the departmental decision ; are as. follows: 


The Sw. of Sec. 3, T. 4 S., R. 69 W., ‘Denver, “Colorado; is within the limits ot 
the grant to the Denver Pacific Telegraphic and Railway Company, now the Union a 


~ Pacific Railway Company, the right of which attached to lands in the women of 

this tract, on definite location of the road August 20, 1869. oe . 

The record shows that Richard K..Cline filed a pre- -emption, declatatory statement : 
for the tract in question March 23, 1865, alleging settlement the day before. 
~ Robert Henderson made a like filing on the land March 28, following, alleging 
settlement the same day, and an danas G 1875, you canceled hie filing for conflict 
with the railroad grant. 

On July oT 1874, the railway company sold and Gaaiteaaed the tract to Horace 
A. Gray and Peter G. Bradstreet. Afterwards Gray conveyed his interest to Mar- 
garet P. Evans, and in 1883 said Bradstreet and Evans sold and conveyed the 
same to John S. Stanger, who soon thereafter enclosed the Jand with a fence and 
cultivated a part thereof, ‘ 

On June 12, 1885, Michael F. Nolen applied to make a homestead entry for the 


land. His application was rejected on account of ‘the railroad claim, and he . 


appealed. On March 15, 1886, the Taurey: compEny moved that Norton’s applica- 


.. tion be dismissed. 


April 26, 1889, smdsises aaa Evans, through their soon in. fact, applied’ to . 
purchase the tract from the government under. the . act of Mareh 3, 1887 (24 Stat., 
B56). pense proposed pene was to make Bor, the title of the ‘transforee. 
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Dicesmpae 18, 1889, onree ‘the transferee of Bradstreet and Evans, sacle to 
purchase the land under the act of August 13, 1888 (25 Stat., 439). | 


- Bradstreet and Evans offered. proof on their appcauon, stiee: publishing notice = 


of the time and place thereof. 

~ June 18,1891, you considered the claims asserted for the tract, and held. that the’ 
pre-emption filings excepted the land from the operation of the railway grant, 
rejected the applications to purchase, and allowed Norton’s homestead Le oe 
- case is here on the appeal of said company and the transferee. | 
duly 6, 1891, after your ‘decision was made, Stanger applied to walohabe the tract. 


under the fifth section of the act of March 38, 1887, which was forwarded to- the - 


‘Department unacted upon by you. It would appear from this that he had aban- 
-doned his application under said act of August 13,.1888,.bat whether he has or not, 
at must be denied, because that act applies only to Jands that have ‘ heretofore been — 
- withdrawn by the executive department,” and the land in ‘question has never been 
withdrawu, because never subject to wathdy awal, being excepted irom the grant by 
- pre-emption filings. | 

The question to be doteuained | iS: Has Stanger or his erantors the right to pur. , 
— chase the land under the DEONBIONe ‘of the fifth section of the act of March 8, 1887 
(supra). 


It appears that the railway company sold the lands: in 1874 and 
Norton, a qualified entryman, made homestead application in 1885. 
Norton’s application was rejected because of its conflict with the claim. 
of the railway company under, its grant, and Norton appealed. 

The real question in the case is this: Did Stanger acquire a right. 
under the act of 1887, which would defeat the right acquired Py. 
Norton under his homestead application of 18853 

It is clear from the facts in this case that Mr. Norton was not in ae | 
occupancy of the land in question at the date of the purchase by Mr. . 
Stanger. Therefore this claim of Stanger to purchase does not fall 
within the provisions of the first proviso to the fifth section of said act, 
nor does the record show that Mr. Norton had settled upon these lands, 
at any time since the. first day of December, 1882; and therefore: 
Stanger’s application to purchase is not controlled by the second. | 
proviso to said section. -The exceptions in the first proviso of the 


act of Congress are in favor of occupants, and in the second proviso in. 


_ favor of. persons who had made settlement. Whether Congress could. 
deprive Mr. Norton or other entrymen of the benefits of the homestead. | 
law by this legislation, is not a question for the Depar tment to oe 3: 
that is a matter which the courts must deter mine, | 
The motion is denied. | 3 
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“SECOND ‘EN'TRY-SETTLEMENT RIGHTS—RELINQUISHMENT, . 


DOWMAN 2, Moss. 


-. ‘The intent of section 2, act of March 2, 1889, was to afford xelief to those entrymen eee 
who for some reason. had lost their land, and, under the law, were precluded - 


from making .a second entry. It was HOE intended to. allow those, who made | 
‘entry before the passage of the act, to relinquish and make a new entry. 


. : Settlement on a tract covered by the existing entry of another confers no right while 


said entry remains of record; but, on the relinquishment of said entry, the right 
of the settler on the land uttaclios at once, and can not be defeated. by the inter- 

vening entry of a third party. 2 

‘Where the settler in such case has established a residence in good faith on tie enc = 


. prior to the cancellation of the existing entry, his temporary. absence from the | : = 


‘ claim, at the instant of re) inquishment, will not defeat his settlement right. 


- Beoretar y Smith to the Commissioner of the General Land. Office, Decem- - 
J. To)... “yee * ok ber 19,1894, Pats (A = | 

‘The full record of the cause shows the following: = . 

— On February 6, 1885, Henry B. Greening made ingen ead entry of 

. . the SE. 4 Sec. 22, Tp. 65 N., RB. 4 W., Duluth (Minnesota) land district. 
On May: 11, 1888, Ciecnine relinquished his claim, and Lyman E.- 

_ Thayer, of ‘Wausau, Wisconsin, made homestead entry. On Novem- . 


ber 10, 1888, one day less than six months after, Thayer relinquished, ae 


- and J gia McCarthy made homestead entry. On May 9, 1889, one day — | 
less than six months after, McCarthy relinquished, ad Napoleon Bo 
Thayer made homestead entry: On November 9, 1889, exactly six 
“months after, Thayer relinquished and John A. Murphy made home- 
. gtead entry. On May 7, 1890, two days less than six months atter, 
? Murphy relinguished, rere one Robert H. Doran made- homestead ae 


entry. Doran, before making this last entry, had an. entry of record, 


made August 4, 1886. He filed a relinquishment of this, with an aft 7 


davit stating chat h® had received: ho benéit from his entrymade —- 


... August 4,-1886. He therefore claimed the right to make a new entry, 
and with the filing of the relinquishment of Murphy he made applica- 


‘tion to enter that land, which is the land in controversy.. This. appli- ra 


- cation was allowed. On October 24, 1890, Carrie Moss, defendant. An. : 


the case under consideratiun, filed Dorai’s relinquishment and. an 


. % : poaieaion to make homestead entry of the land, which was allowed. | 


On November 18, 1890, Richard Dowman, plaintiff, applied to make ee 


"homestead entry of the a With his application Dowman filed an : 


a: | affidavit stating that he made actual settlement on the land Septem ber: 
: . ! 119, 1890, built a house, was residing thereon, and was-in full and exclu- 


_" - sive possession of the premises on October 24, 1890, wheu Doran’ § entry : 


“was relinquished and Carrie Moss made her entry. | - 
Steps were taken to determine the rights of these parties forthwith, : 


te but being afterwards set aside because of an undecided contest then — | 
pending, which involved the land in controversy, they need. not be oe 


ae detailed. 


4 


~ On Pabraaty 3, 1892 , however, your office ordered a hearing to deter 
mine the rights a Deeman and Moss to the said land. | 
Under this a hearing was ordered and held July 20, 1892, after which 


two opinions were rendered, one by each of the toeal officers. 


The register held, 


‘that Dowman has failed to. make out a case; = fhee as a matter of fick hie was ‘not 
— residing upon the land when Moss filed, and that le had not male. such a com~ 
pliance with law as would, in any event, undo the rights gained by Moss as an actual oe 
, bona fide settler npon the premises. This leads to the eondiision that the entry of _ 


Moss must stand, and that the application of Dowman must be dismissed, and it 


_ is so held subject to.the right of appeal. 


~ The receiver held that, | 
a y careful consideration of it (the evidence) jastiies? me in finding that Dowmin 


- gétled upon said land as alleged, on September 19, 1890; and has ever since main- 


‘to it. 


tained a bona fide residence thereon, and was in actual occupation and possession 


thereof on October 24, 1890. I ther efore recommand that the Moss oney be canceled 


and that Dowman be allowed to perfect his entry. 
' Both parties appealed, and your ee by letter ( H) of Jé anuary 9, 
1893, found that: 


 Dowman left Grand } Marais, where he had been living for several years, and went - 
upon the land, which was then covered by Doran’s entry, September 19,1890. He 
at once commenced the construction of a log house or eabin which was completed 
October 10, following. He placed therein a cooking stove and some rude furniture, | 
such as bunks or beds, stools, a table, and some shelves. These were all Lewn out 


ef_the timber found on the place. He remained at this cabin continuously until 


October 30, 1890. His only absence was from about October 19 to 24, when he made _ | 
a trip to secure provisions..... _A careful consideration of the great mass of ° 


testimony adduced at the trial before your office impels me to believe that Dowman- 
only made a pretentious or colorable residence on the land for the purpose of ‘‘hold- . 


ing it down.” I therefore concur in the opinion of the eae Register, and: 
dismiss the contest of Dowman, subject to appeal. | 
From this decision Dowman. has appealed to this ‘Depancien, , | 
There appears an error in the record of this case, to point out which . 
is not material to a determination of the only question at issue, yet it. 
is deemed important that the attention of the local office be directed 


This was permitting Doran to relinquish his homestead entry and 
make entry of the land in controversy. 

The second section of the act of March 2, 1889 (25 Stat. , 854), under 
the provisions. of which Doran claimed the eet: to make another eae : 
provides: , 7 : 

That any person who has not eee iSiicnted title toa tract of land of which. 
he has made entry under the homestead law, may make a homestead entry of not — 
exceeding one quarter section of public land subject to such entry, such previous, 
filing or entry to the contrary notwithstanding. 


The intent of this provision was to afford relief to those entrymen | 


who for some reason had lost their land, and under the law were pre- _ | 
cluded from making a second entry. Tt was not intended to allow 


those, who made any befure the approval of the act, to relinquish it. 
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- : : and. make a new entry. To constr ue the act as Silowing this would bee 
“> to open a way tor the sale of. homestead claims and the. taking of. new rs 
a ones which is against, the policy of the public land. system. | 


Doran made an entry on August 4, 1886, and that entry sever ed the : 


“nnd covered by it from the public domain, and kept it under the con-— 


trol of. Doran until he: relinquished it, on May 7 , 1890, a period. of 


nearly four years. The latter date was more than a year after the 


7 — 


approval of the act under whieh he claimed the right to. make another 


entry. Therefore, the entry of Doran was err oneously allowed. 


eS te 


The only question te to determine in this case is, whether Dowman was _ 


. a settler in good faith at the time Doran’s relinquishment was placed 


on file in the local office. . For although Dor an’s entry was ,erroneously 


allowed, being of record it segregated the land, and therefore no right. 
-, + could ie initiated by reason of settlement, | But the instant the relin- | 


i ‘quishment was filed in the local office, the right of the settler on the land 
. attached and an entry could not defeat. it. In this case it not being . 
-. denied that Dowanan settled upon the land, the only question is whether 

| he did so in good faith—that is, with the intention of: taking: the land | 
as \ under the homestead law. _ 


The testimony introduced by. jer haont is oor all irrevelant. 


“a Instead of impeaching the good faith of the settler Dowman, defend- 
~~. ant introduces evidence to show the character of defendant’s improve- 


ments, the amount of. money she couid afford to expend on. them, and — 


how mach superior they were to those of the settler, Defendant also — 


introduces a great amount of testimony to try to show. that although. . 


settler. Dowuian settled September 19, 1890, built a cabin, and went to — 
live in it, that in returning from a trip to the county town to buy pro- 


visions, he did not get to the land on his return until.a short time after 


- the minute when it is claimed Doran’s relinquishment was filed and — | 


Moss’ Ss entry made at Duluth, one hundred and sixty miles away. 
It is probably established igotenies in this Department that has been 


upheld by a long line of decisions that are too numerous to cite, that — 
necessary absences ‘from a man’s claim do not break the continuity of 


settlement or residence within the intention: of the land laws, but that — 
the settler though actually absent, 1s constructively present upon his 


land to all intents and purposes. Therefore, even had Dowman not - 


been actually within the limits of his claim at the instant the relinquish: 
ment of Doran was. filed in the land oftice at. Duluth, he was construct- 
ively upon the land, as that was his only home and his right attached 


before that of Moss's entry, just as surely as if he had been actually 


avithin the walls of his cabin. To hold — otherwise. would: be both 


7 unreasonable and trifling, and’ therefore would ‘not be sanctioned by: 
law. But the evidence does not show, first; the exact time when the 


relinquishment of Doran was filed. Miss Mossi in her testimony admits | 
that she did not know the exact time when it was filed, and‘there seems 


a to be consider an doubt on this point. - Second, the omens does not 
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| show. that Dowman was not. within the limits of his claim. at the time. 16 


is presumed that the relinquishment was filed, 


But from what’ has been said it 1s needless to further alicia eens, 
qmony bearing upon this point, as this kind of testimony, like that 
relating to Moss’s improvements, and the large amount of money she 
possessed, and expended, is wholly irrelevant to the only question at 
issue, as are also the acts of Dowman since his rights attached.on 
October 24, 1890, to which the detendant also devotes a erent deal of 
evidence. 

A careful examination dts all the evidence in this case has been made, . 
| the testimony alone comprising nearly seven hundred pages of type 
written matter. This shows the facts in the case to be substantially.as 
follows: The land involy. ed in this controversy les in the first school - 


district of Cook county, State of Minnesota. .'This county i is a very large — = 


one, being fifty miles long east and west, and eighteen miles wide north 
and south at the east end, and fifty miles wide north and south at the 


west.end. ‘The nor thern line of thecounty is thesouthern lineof Canada. 


The land in. controversy lies in the northern central part of Cook. county, © 
near the Canadian line. To use a description made ny Miss Moss, the | 
_ defendant, | 


the land was, situated j in ee: wildest and most unbrokeu wilderness, Hideout roads, — 


7 OT. even. foot. trails through Minnesota for the settlements, distant by rail. from Duluth © ~ | 


over ‘uine hundred miles, The nearest post eee is fifty. miles away and teleg graph” 


ae. nearly. one handred miles distant. 


Richard Dowman, the settler and contestant in the case, had lived ~ 


for a ninber of years in.Grand Marais, the county town of: Cook. county, | 
distant fifty m iles southeast of the land, and in the sanie school district. 


_. He was a. amember of the first district school board, a county commis: — 
sioner, was unmarried, and his occupation, beside the two county - 
fe offices, appears to have been that of an explorer and guide for parties _ 


a going through that country. ‘The evidence coes not show that he had 
any other visible means of support or possessed much money. 7 
Although numerous persons have made homestead entry of this lan d, 
none appear to have done.so in. good faith, for none appear to have made 
any settlement during the period of ive years it was entered and 
relinquished every six months. Dowman, according to his own testi- 
| mony, knowing the land had been thus. ‘entered aud relinquished a 
~ maumber of times without any of the entrymen. attempting to make set- 
tlement theron, went.on the land September 19, 1890, and began. the 
construction of a honse, which he finished. Getober 10, following: From | 


7 that time he made the land his home, actually living fiere continuously = 
* until. November, 1890, with the one exception .of a trip to the county 


_ town for provisions, which he made.October 19, 1890, returning October | 
7 24, 1890, the day Doraw’s relinquishment was filed. : | 


From November 1, 1890, to the date of the hearing he has been tem- . 


| porarily absent: for days at a time in Grand Marais, the county town ~ 
1801—vou 19—34 . 7 = 
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-of Cook county, : a village of one hundred and twenty inhabitants, bai . | 


- which although fifty miles distant, lies in-the same > school district as 


does the land in controversy. . | 
This absenteeism appears:.owing largely to the fact that Dowmai a 
- Was a Inember of the school board and a county commissioner, two dis. 


tinct. offices, and to fulfil the duties of which was compelled to go to 


the county town. The county town was also the nearest point at. which © 


provisions could be obtained. Owing to the distance, the absence of — 


7 transportation, and the difficulties of the route, it required - -two days | 


_ to make the. trip, and Dowman appears to have on occasions been | 


oy absent quite a number of days at a time from his claim. But this 


G does not necessarily imply bad faith, and the Department always pre 


‘sumes tempor ary absences to be for zood reasons, and before a contrary 


reason will be accepted facts must. be disclosed which prove it. In © 


this case no such facts have been produced, and nothing to show Dow- 


man had any other home than that on the land-in coutroversy, beyond 


a room, over. the store of a friend, which he peepee in . the ee | 
town on these visits. “es 
Moss was a school teacher in Grand Rapids, Michigain, ana had taught 7 


i school in cities fora period of twenty years. She was unmarried, about - ; 


_ forty years of age, and had $4,000 in cash and a-farm in Dakota yield- 


_-ing an income of from $100 to $250 per annum, while her salary was 


. $60 per month. She bought the relinquishment of the land solely on 
' the representations of her Dakota agent, from Doran, who, as pre- _ 
viously shown, had been erroneously allowed to make entry of the land. - 


Without knowing: auything of the land except from her agent, and : 
‘without ever having been nearer than one hundred and | sixty” miles on | 
airline and nine hundred miles by rail, she paid. $1, 000 for the relin- 


quishment. The evidence shows that at that time Dowman was a settler Bo 


living upon the land. 


Returning to. Grand Rapids, Michigan, over one thousand anit foil “2 


the land by the nearest: route, although she had sworn she made entry 


: of: the land with the purpose of making settlement. ther eon, Moss con- . 


tinued to teach school until the latter part of Mar ch, five months after. 
her entry, and after she had been served. with a notice of Dowman’s : 
contest. The following month she made the trip to: the land, arriving - 

there two days before. the expiration of the first. six months after her = 

entry. Pitching a tent within sight of Dowman’s house. in which he 


was living, she began the erection of improvements so near to Dow- 


man’s cabin that the clearings joined, erecting a residence that cost 
$700, and adding all the furniture and conveniences that money could © 


| buy to inake it comfortable for a woman to reside in. All this expend- 
| iture and improvement were made in the face and with a knowledge 


of Dowman’s claim.and prior settlement, and therefore made at Moss’s 


own risk, and it would appear, for the purpose of. defeating his claim, | | 
_ if. possible, by means. of superior improvements, in spite of: the: ‘long 
ist and well- svoye ruling of this ea in such cases. _ 
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‘The chiiracter or value of Moss’s fe norenenil gives ae no advan- 
tage. Because she had more money than Dowman to expend on improve- | 


ments does not detr act from his rights. _ 


In view of these facts and. that. no evidence has been intnodaieed | 


which shows that Dowman’s settlement was not made in good faith, 2 
under the established ruling of this Department, the settler Dowman’s 
right attached instantly on the filing of Doran’s relinquishment, and 


is therefore superior to Moss’s entry. Your office decision is therefore 


reversed, and you will cancel Moss’s entry, and allow that of Dowman. . 


rey 


RAILROAD GR ANT—ACT OF AUGUST 5, 1892! | 


Sir, Pave, MINNEAPOLIS AND MANrroBa Ry. Co. v. ‘Srickway. 


‘The act of August 5 3 ‘1892, does not prov ide for relinquishment and selection in ‘case | 


- of an entry under which the claim was not initiated prior to J anuary iF 1891; 


Secretary Smith to the Commissioner (Of the Gener al Lana Office, Decem 
(LAH) 0 ber 19,1894. RW) 


Lam in recat of your + office letter of November 17; 1394, requésting 7 


‘instructions as to whether the St. Paul, Minneapolis and. Manitoba Rail- 


oe 


way company should.be called.-upon to release its claim to the N BE. dof | = 
Sec. 9, T, 130 N., R. 38'W., Fargo land district, North’ Dakota, in favor 


| - of Francis Ww. Stickney, nuder the provisions of the act of August 5, = 
. 1892 (2 7 Stat. , 390). 2 


_- Said act provides. tor Ae ise of iands within the. mite a said 
company’s grants, as extended into the Territory of Dakota, which had 


been disregarded in the previous disposition of the lands and the admin- | 
= istration of the grants under which said compauy eluims. | 


Upon such release the company is granted a correlative rig ‘ht of ie 


: tion within the boundaries of certain States therein named, but the pro: | 2 
tection is limited to those persons were claims: were Bee on0r to © 


January 1, 1891. 
From the statement eouainea’ in your office iebiae it appears s that on 
April 14, 1892, Stickney was per mitted to make homestead entry for the 


land before désenibed upon which final-certificate issued 1 May 24, 1898,. 
and due to in i RNS said enity: was feed to pe on N ovember | 


16, 1893. 


Upon. an examination of Stickney’s papers I find that. he makes no. 
. claim'to the land prior to his entry on April 14, 1894, and his entry. 
could not, therefore, furnish a basis for relinquishment and selection ot. 


other lands under the provisions of the act of Aucust 5, 1892, 

The fact that your office inadvertently issued a patent upon ‘said entry 
in disregard of said company’s grant, and the willingness of the vom- 
pany as expressed in your office letter to release the same, if permitted, 


under the provisions of said act, in no wise. affects the cueshon submit- : 


ted for the Sean of this Tee Pastaens; 
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. pbicenc aos GRANT —IN DIAN. RESERVATION. ce eee ae 


= - Norruurn Pactric B..R. Co. 2. EBEREARD. a : 
At the ‘ats of the erant to the Northern Pacific company the. lands in ‘tlie Bitter es 


| Root valley “above the Loo-lo fork” were. included in the Indian reservation his 


7 ie created ‘by the treaty of April 18, 1855, and therefore essonted! from = seals e : 

of said. graut. —_ :: 

7  Seeretars Y Smith to the Commissioner of the Gener a Land. 1 Office, Rebru: . 
LB ary 29, 2898 RCI) 


On February 9, 1888, Cyrus Eberhard made pre- -emption cash entry ae 
No, 2973 for lots 1, 2 and 3 and the SE. fof the NE. 4 of Sec. 3,T.11.N., 


R. 20 W. , Missoula, Montana, having made final proof t therefor October : 


 3,1886. 


This land is aan the limits of. the grant to the one Paeide . 

_ Railroad Company, as shown by the map of definite location, and also. | 
within the limits of the withdrawal for said company ne general hg 
route, which became effective February 21,1872. °° oe 
On J aly 21, 1887, the company, through. ‘its attorney, made ‘applica- eo 


P | tion to your office for the cancellation of Eberhard’s filing, together with i 
ae other. similar cases, but it appears no action was taken thereon. 


On Februar y 9, 1887, the company filed in the local office. at Helena. oa 


: 7 list No. 211, bene an application, to select among other 8, the traet, in oe 
question, This application was rejected for the reason that the same 


a. was “within the boundaries.of the Flathead Indian reservation. ey athe | 


The company appealed, and your office by decision of. December.2 yo 
1891, affirmed the action. of the moet Hie and 1 receiver, and held Eber- oe 


= hard’s entry for approval, 


pany. 


~ tis insisted : ‘ : | i ae = | 
1. That the reservation of. this land for the Flathead Tadians: at. ie [. 
date of the grant would not per se except it from. the grant. to the com- 


- 2. That this: land formed no part of the fifteen Tenis of ae - 
| jane: reserved. by the act of June d, 1872 , and ordered ae to be. ; 

surveyed and sold. < 
_ 8, That the land was public ia of the United ‘piven! oe from: 233 
: other claims or rights July 6, 1882 (date: of definite: location), and there- a 

fore passed to. the railroad company under its grant. oe 
If at the date. of the grant to the company (July 6, 1864, 13 ‘Stat., oe | 


-_ : 365), the lands were reserved for the Flathead Indians, tes did’ not . 


_ pass by the grant. Phelps v. Northern Pacific Railroad. Company, 1 


- -L. D., 368; Dellone v. Northern Pacific Railroad Company, 16L.D., 
229; United States v. Gr and Rapids and Indians Railroad Company, +i 
tt D., 420. ae 


a Article XI of ‘the treaty with the Flathead Indians a Stat, 978), “ 
. ratified April 18, 1855, pr ovided that— eS 


‘The Bitter Root valley above the Loo-lo fork shall be ahietally: ever Gi a 
: examined, and-if it shall prove, in the judgment of the Pr osident, to. be better. adapted ae 
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to’ the wants of the. Flathead tribe than ie general reser vation provided for in his e 


- treaty, then such portions of it as may be necessary shall be set apart as.a separate: 
reservation for the said tribe. No-portion of the Bitter Root valley above the Loo-lo. 
fork shall be opened to. settlement until such esaini iain is had, and. the decision of | 
the President made known. | 


Here Is a reser vation. of “the Bitter Root yailey above. the Loo. lo 
| fork.” 


On. November 14, 1871, the. President issued an’ eeaae reciting a 


the Bitter. Root valley ee the Loo-lo fork, having been carefully sur- Ma 


veyed and examined in accordance with the eleventh article of the 


_ treaty of 1855, had proved, in his judgment, not to be better adapted to 


‘the wants of the Flathead tribe than the general reservation provided. 

for in said treaty. Deeming it unnecessary to set apart any portion of. | 
. said Bitter Root valley as a separate reservation for Indians, referred 

_ to in said ‘tr eaty, he directed that all Indians residing in said valley be 

7 removed as soon as practicable to the reservation provided for in the . 
second article of said treaty. _ _ 

On June 5, 1872 rau Stat., 226), Congress passed an act fur the temoval 


; 7 of the Flathead and other Indians from the Bitter Root oe to the Bee 


- Jocko reservation provided for in the treaty of 1855. 
‘The “nd section of that act provides as follows: 


That 88 SOON. as practicable after the passage of this act, the survey 6r- general | of a 


| "Montana Territory shall cause to bo surveyed, as other public lands of the United 
- States are surveyed, the lands in the Bitter Root vailey lying above the Lo- Lo fork. _ 
of the Bitter Root river; and said lands shall be opened to settlement, and shall be 2 

' sold in legal subdivisions to actual settlers only, the same being citizens of the United 


- States, or having duly declared their intention to become such citizens, said. settlers. 
being heads of families, or over twenty-one years of age, in quantities not exceeding 7 


7 - one hundred and sixty acres to each settler, at the price of one dollar and. twenty- | 
-. five cents per acre, payment to be made in cash within.twenty-one months from the 


- date of settlement, or of the passage of this act. The sixteenth and thir ty-sixth . 
sections of said lantls shall be reserved for school purposes in the manner provided 
by law. Town-sites in said valley may be reserved and entered. as provided by law: 


es Provided, That no more than fifteen townships of the lands so surveyed shall be. 


deemed to be subject to the provisions of this act: -And provided further, That none 
_ of the lands in said valley above the Lo-Lo fork shall be open to settlement under » 
the homestead and pre-emption laws ot the United States. An account shall be kept 
by the Secretary of the Interior of the proceeds of said. lands, and out of the first | 


ae moneys arising therefrom there shall be reserved and set apart for the use of said 
_ Indians the sum of fifty thousand dollars, to be by the President expended, in annual 


instalments, in such manuer as in his judgment shall be for the best. good of said 
i Indians, but no more than five thousand dollars: shall be expended i in any one year. 


The 2nd section of the act of February 11, 1874 (18 Stat., 15),: extended 
the benefit of the homestead act to all settlers in the Bitter Root valley, | 
“who may desire to take advantage of the same.” ~ 

It will be noticed that the act of 1873 (above quoted) provides that 
“no more than fifteen townships of the lands so surveyed shall be 


deemed to be subject to the provisions of this act,” and itis insisted 
that sinee the tract in question is not a part of the land SO directed to 


Be surveyed and sold by that act, it cannot be classed as of the lands | 


i 
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$0 reserved: being beyond and to the west of the fifteen sections 5 —_ 

| cy ! — 
The fact. that no more than fifteen Teesmnee of ind in the Bitter © 
Root valley above the Loo-lo fork were-deemed by Congress i in 1872 to 
_ be subject to the provisions of the act, does: not by any means change .o 


the conditions as to the locus of the reservation prior to the act. The. 


sole question. therefore i iS, whether the land in question is a part: of the 
reservation made by the treaty of 1855, being ‘the Bitter Root. ee 7 


"above the Loo-lo fork.” 


‘The lands of “The Bitter Root valley above the Loo- i fork, ” while : 
under the designation of “ valley ” lands, are not all “bottom” lands. — 
Arising from this valley on. each - side of the Bitter. Root river, and — 

approaching the mountains, may be rough hills, and the surveyor — 

would" probably i in running the exterior lines of the townships" and. 
sections across. such hills describe them as “mountainous timber lands;” _ 

" while in fact the whole scope of the country, from. mountain to moun-. ~ 
tain, on each side of the river, would be ee designated aS 

_ “valley” lands. . * | | 

A careful examination of the plat Sooke a your oties sigs that 


7 the land in question is about a quarter of a mile south of the ‘Loo-lo | 


- fork, and about one mile west of the Bitter Root river; bein 2 in, ‘such oe 
_ close proximity to these rivers, and “above the Loo-lo fork,” I think it 
is beyond question that the lands were in. said. valley, and therefore : 
_ reserved by the treaty ‘of April 18, 1855 (supr ee - 
- With the limited information contained j in the records of your - offivas 
as to the exact boundaries and extent of the “ Bitter Root valley above _ 
the Loo-lo fork, ” and the difficulties which may- be met in the futurein _ 
| settling property rights, dependent. upon such information, you-will, © 
as soon as practicable, take such tens as may be necessary to define - 
the limits of that valley. | 7 Ea 
| ‘The decision pps from i is affirmed. 





R. AILROAD GRANT— -PORFEITURE—MORTG AGE a 
GULF AND. Sup ISLAND R. R. Co. : 


— (On Review). ae _ 
Un der the railroad: grant. of August 11, 1836, to the State of Mississippi, to aid in 


the construction of railroads in, said | State, the right to sell the lands along 


forty. miles of the located line was conferred upon the company on sompletion : | 
of the first twenty miles of the road; and, under the laws. of. said State, a mort- 


gage placed on said lands would operate as. a& sale thereof, in case of default on. _ 


the part of the mortgagee, and take the lands 80 sold out of the operation of the: ; 
| forfeiture act. of September 29, 1890. | : | a. 


Secretar y Smith to the Commissioner of. the General Land Offs, Decem- i. 
| (J. as H.) se ee ee ber 20, 1894, — (BL. C.) | 


ae:* motion has been. fil ed far review of depanewe decision of March “ 
; 3, 1893 (16 1 L. Ds B38)? in : the case. of the Gulf and ae Island. Railroad. eee 
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‘Said aeiciou was ‘render ed in connection with the pinetneut of the 
grant of. August 11,1856 (11 Stat. , 30), to the State of. Mississippi, to aid 
in the. eonerehon of railroads in said State, and was pursuant to the 

provisions of the forfeiture act of September. 29, 1890 (26 Siat., 496). | 
- The particular road here in question was one to be built from Bran- 
don tothe Gulf of Mexico. The grant was of every alternate section 
of land designated by even numbers, tor six sections in width on each 
side of said road. And in case it should appear when the line or route 
of said road was definitely fixed, that the United States had sold any 
of the sections or parts of sections thus granted, or that the right of . 
pre-emption had -attached to the same, the State was authorized to - 
select from. the lands of the United States, not-farther than: fifteen 
miles from the line of the road, so much land in alternate sections or 
parts of sections as would equal the lands sold or otherwise appropri- 
ated by the United States, or to which the right of pre- enphion had — 
attached as aforesaid. =. 
‘The lands falling within the pr Sean limits of the want were ath 
‘drawn in 1856, and on February 2, 1857, the State by act of its legis- 
lature accepted the grant, and an act approved December 3, 1858, 


se, conferred thie same upon the Gulf and Ship Island Railroad Company: 


_ It appears that the line of road was detinitely located, and the loca- — 
tion accepted December 3, 1860. 
Section 4 of the granting act provided: 


That the lands hereby granted to the said State shall be disposed of by: maid State 
only in manner following, that isto say: That a quantity of land not exceeding 
one hundred and twenty sections for each-of said roads, and included within a con-. 
tinuous leugth of twenty miles of each of said roads, may be seld; and when the 
governor of said State shall certify to the Secretary of the Interior that any con- © 
tinuous twenty miles of either of said roads is completed, then another like quan- — 
tity of land hereby granted; not exceeding. one hundred and twenty sections for 


"such road may be sold; and so from time to time until said roads are completed; and 


if said roads are not completed within ten years uo. aareher sales shall be made, and 
the lands unsold. shall revert to the United States. | 


The forfeiture act of September 29, 1890 7 Stat.. 400) contains in 
section 1 the following provision: | 


That, there is hereby forfeited to the United St ates; and the United States iene. 
resumes the. title thereto, all lands heretofore granted -to any State or to any corpora- 
~ tion to aid in the construction of. a railroad opposite to and coterminous with the 
portion of any such railroad not now completed, and in operation, for the construc- 
tion or benefit of which such lands were granted; and all. such jands are declared to 
be a part of the public domain. | 


By the 7th section of said act the Guit and Ship Tsland Railroad. 
Company was allowed a postponement of the forfeiture of a specified 
part of its erant fot one year on certain conditions named in the sec. — 
tion. Said conditions were accepted by the company, wine it ante to | 
comply with them by building the road.: os 

Only twenty miles of the road had been completed at the date when 
the forfeiture’ became effective. The company’s contention has been - . 


ae oe B86 oe DECISIONS, RELATING TO THE PUBLIC. ‘LANDS. 


and is, ‘that: having been authorized under the. provisions of section 4 _ 
. OF the eranting act to sell the granted lands’ along twenty. milés of its 


: -idine after definite location. and. prior to construction of any part of its: : . 
. road, and upon the completion of twenty miles of road to sell the lands _ 
~~ along. an additional twenty miles, it. is entitled under the grant, and by | 


virtue of its having built twenty miles, to the granted lands along 
forty miles of its line as definitely located, notwithstandin g the forfeit- 
ure of 1890, especially as it had mortgaged. said lands, which, under 
the laws of ‘Mississippi, was, equivalent to a sale; that having thus 
sold, the lands do not fall within the purview of the forfeiture act. 
The decision under review, after.a full recital of the facts, held that 
the measure of the grant in its adjustment: under the forfeiture act of. 
September 29, 1890, is the gra wuted land that lies ‘opposite to and coter- 
minous with the completed portion of the road; that the mortgage of 
: _ the lands in question did not, in the absence of foreclosure, coustitute a — 
sale under the laws of Mississippi, nor place it beyond the power of : 
- Congress to declarea forfeiture thereof, and that therefore the act of — 
1890 operated upon them. = - — 

- The inotion for review assigus error i said ‘Holding as follows: 


| 1. Holding that the mortgage executed by said company is not a a» sale ‘e : 
. of the lands within the meaning of the granting act. 


2. Holding that said mortgage did not give a power of sale to the 


ee ee, trustees, within the meaning of the devision in Tucker v. Ferguson ae | | 
. Wall. 527), : 


Be Holding» that the couts of Mississippi hold that the existing state. | 


tte, of said State provides for a vesting of the title to mortgaged prop- = | 


: erty in the trustees upon foreclosure only. 


| . A, Holding that the company is not entitled to select oth odd and a 
7s ‘even § sections under existing law. s 


| Counsel ask permission to postpone ar gamenit: of the fonith peut 
Cation until your office shall have. acted on a list now pending before it. 


My predecessor, Secretary N ee in the decision under POeNy: said, 
on page 241; | 3 nan? | 


If th ey (the lands selected for arelaninwey wor) had been netuaily said. aad dis- 
posed of in accordance with the authority of the fourth section of the granting 
‘act, which is quoted. hereinbefore, then they must, iv my. opinion, ‘be held beyond 
tlie rench of the grantor to declare a forféittire thereof, and consequently, are not 
affected by the. act of September 29, 1890. | 


| But he held, as already indicated, ‘that the execution vot: an ordinary - 
mortgage not foreclosed did not constitute'a sale of the lands covered | 

ee thereby, within the meaning of the granting acti in ea or under 
the laws of the State of. Mississippi. | 7 7 
“This ‘holding is strenuously combatted by counsel for ‘the company. 
Counsel recite in part the sixth condition of the trust mortgage-te show... 


oe that, upon. default: for ninety days in payment of any. semi-annual 


¥ installment of. interest on the bonds secured aos said mortgage, after > e 
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7 due ‘presentation: and demand, then the whole priticipal’s sum: so seoneea ' 7 


shall forthwith become due and payable, and the lien may be at once 


enforced. They then state as a.record. fact, that none of the interest . . 


coupons have been paid, and. that therefore the default: contemplated 
by the mortgage condition actually occurred and has continued since 

1887, Though they do not assert that there was ‘presentation and 
demand” at the place ot payment in N ew. Yor K , they cite cases to show © 
, that neither of these acts was necessary to legal proceedings. — 

The sixth condition in the mortgage further provides that upon fail- 
ure as aforesaid to pay semi- annual inter est within. ninety days alter it 
becomes due and payable, the tr ustee 
- May institute and. maintain. peroblosune: proceedizigs | in any Sout having jurisdic- 


tion, and cause the mortgaged property to be'sold and conyvyed under the direction 
. of the court, and from the proceeds ais eee shall pay the said bonds. | 


The company contends that this provision constituted the. ieee 


- ment-a mortgage with a pewer of sale, and that the case is ruled by 


the decision of the supreme court in Tucker v. Ferguson, 22 Wall., 527; - 


and, further, that said decision should govern, even if it be held that | 
the mortgage does not contain a power of sale, because the court laid 
no stress whatever upon the power of sale. in the tr ustee, embodied i in 
the mortgage in that case. : | | 


‘The primary question to be ietermined here is, whether the iste 5” as 
| mortgage was, within the meaning of the grant, a sale of such lands) 


as the company had a right to sell. If this be answered affirmatively, 


then the lands in question were beyond the reach of the forfeiture act, 


and were not affected thereby. This was conceded by Secretary Noble . 
in the original decision. Of the right to sell. there can be no doubt. 


The company:had. completed twenty miles of road, and by the termsof 


section four of the grant it was: then authorized to sell the granted - 
lands along au additional twenty miles of its line. It gave a trust 7 
mortgage to sccure bonds issued anid sold to raise money neeessary for | 
the construction of the road. 4 te : 

To determine whether this was a ie it is of first importanice to 
- examine the laws of the State of Mississippi on the subject. 

The statute of that State LOE (Sec. 1204, Code of 1880; Sec. 
2449, Code of 1892): | 


Before a sale under a moire ise or ‘deed | of trust, the, mortgagor or grantor shall 
be deemed the owner of the legal title of the property conveyed i in such mortgage 
or deed of. trust, except as against the mortgagee and his assivns, or the trustee atter 
breach of the condition of such mortgage or deed of trust... 


This statute speaks of the “property conveyed - in sicli mortgage, a 
thus in terms treating a mortgage as a convey ance, | and then provides : 
specially that the legal title “shall be deemed ” in the mortgagor, | 
6 except. as. against: the. mortgagee. and. his: ASSIgiis.” _ This is,in ‘effec ct, 
saying that as between thé mortgagor and. mortgag vee e the title is in the - 
latter—that there has been a transfer, a Sale. ; : 
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Section 1207 of the Code of 1880 provides that: 


~ Pape of the money secured by any mortgage or deed. of etuet shall a | 
7 it and revest the ti tle i in the mort gagor as ettectually as. a recony eyance. w ould.’ . 


This i is incorporated i in section 2452, Code of 1892. Here the pore | 
| “revest” and “reconveyance” plainly import that in. the State of Mis- | 
. sissippi a mortgage is an alienation of the property mortgag sed, and. takes. 


the title ont of the mortgag ee conditionally. This is quite closely. allied — 


to the common law ae as & phrased: by Pingrey. on Mortg ag ges, mee: 10, 
as follows: ‘ar | - ioe = 
if the morte MOL paid the money at the time spevified in the mortg gage, the estate| 
of the mortgagee, by reason of the. performance of the coudition therein, at.once 
determined and was. gone forever. But if the mortgagor failed to pay on the day 


named, the title of the mortg eee became. absolute, anil the mortgagor consed to 
"have ¢ any interest. whatever in the mortgaged pr emises. ae : 


The statute of the Mississipy pi, as above quoted, was the law of that 
‘State j in 1887, when the trust: mortgage Was. executed, and is the law 
today. It follows that it is applicable to the case at bar, for the right 
to sell the lands in question was iv the railr oad company, and there had 
been default in the payment of interest on the ee bonds prior 
to the forfeiture act of September 29, 1890. : 

In this connection, it will not be amiss to examine the HOt of the . 
supreme court of the State of Mississippi and see what has there been 
held with relation to mortgaged. property. A 

In Heard ». Baird et at. (401 Miss. 5 799), it was held that: 
| After a breach of coonditow (in a mortgage) the legal title shall not be deemed to 
. be in the mortgagor, or erantor, as againat the mortgages, or trustee, but the latter 
shall be regarded as the leg al ower, | 

This decision was render ed in 1 1866, when the State law was substan- 
tially as it. was at the date of the mortgage and is now. See Article 
12 of Chapter 36, Section 111, of the Code of 1857, and Section 2295 of : 
Code of 1871. ~~ | | | 

In Pickett v. Buckner a5: Miss., 226), the court say: 


A ierteans in foe serv es a compléx: purpose; itis a oo fora debt, and @ ab the | 


-. “game time-.a conveyance of the estate. 


It transfers the estate to the mortga gee upon the conilition ee if the debt 3 is paid | 
on the-day named, it shall be v oid. If default is made, the estate which before was: 
conditional has become absoiute. ..:. .. Article 12 Revised Code (of. 1857, cited 


- supra, ) 1s nothing more than a leg islative declaration of the rule which had already -~ 
‘ been incorporated into the jurisprudence of this State. | 


In Clarke v, Wilson (53 Miss., , 119), it is said: 


‘The mor teagee after condi tion broken: becomes owner of the estate; is invested oath : 
| the legal title, and may at law have a certain redress predicated. on his legal right. 


Gee also Myers v. Estell, 48 Miss., 372; Graham 0. Fitts, 53 Miss., 307; 


: Butler v. Lee,54. Miss., 476: Elson ¥. Barrier, 56: Miss., 394; Bowman v. 2 7 


Roberts, 58 —_ 126; Gabbert v. Wallace, 66 Miss., 618, 
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‘The text. Hook’ writers: treating of ‘thie Jaw as. above announced - ‘by 
| statute, and con strued by: the courts. of the State, lay. down the followin Cae 
a Under the head eé ‘ Mississippi” Pingrey, 3 in his work. on Mortgages, Says, | 
in section 56: | | 


Upon the maturity of the debt aid defrult the legal title vests in the mortgagee, , 
who has then the right of possession. But equity looking to the original design of — 
the parties in creating the mortgage as only a security for the debt, will not permit: 
- the morgage? nor the mor tgagee to enjoy a legal right to the pre) jndice of the other. 


Jones on Mortgages, Sec. 38, states the doctrine as follows: 


In 3 Mississippi, upon breach of the condition of the mortgag e, the leg al title we comes 
absolute in the mortgagee, who thereupon becomes entitled to the. possession of Ane . 
property as an incident to the title. . . 4 


My predecessor based his eoiion: adverse to. the company | and the 

mortgagee largely upon the cases-of Carpenter v. Bowen. (42 Miss., 28), — 
and Buekley v. Daley (45 Miss., 338). But an examination of those — 
_ gases shows that the rights of third parties were directly involved in - | 


the suit, and, AS already stated herein, the code (Sec. 1204, Code of: - : 


~ 1880,) provided that before a sale under a mortgage, or deed of trust, 


a the mortgagor shall be deemed the owner of the legal title of the prop-. | 


erty conveyed i in such mortgage, except as against: the mortgagee and 
his assigns, after breach of condition of such mortgage. | | 
_. The.court in using the language quoted by my. predecessor. from C | 
-.penter v. Bowen, had under consideration the rights of said third — 


- parties. But even then it recognized an estate or the equivalent, of an. es 


estate in the mortgagee, for it said, a | a 


' the assignment of the debt will draw the land after . it, and again, di it (the mort. > : 


| gage) is considered as real property, to enable him (the moTtgagee) +0 maintain eject- 
: “ment 1 for the recovery of the possession of the land mor tgag ed. 


y 


And farther, i in the same case, the court say: 


As between the mortgagor and mortgag gee, the fee of the estate passes to the Hort? = 
gaveeat the execution of: the deed. This is uecessary: +o enable him to guard and 
protect his security, But as between the mortgagor and other persons, he is con-— 
‘sidered as having the leg al title in himeelf, and the. pow er of conveying it to 2 third 
person. subject to the incumbrance of the mortgage. | 


_ASs has been. said, the statute of Mississippi aby 1207, ‘Code of 
1880}, provides. that, payment of the money secured by a qorkeaee 
shall extinguish it, and revest the title in the mortgagor as effectually , 
as. a reconveyance would. In other words, a formal reconveyance is 
not necessary, but Sec. 1206 of the same. code requires the mortgagee 
at the request of the mortgagor to enter satisfaction upon the margin. 
of the record of such mortg gage, in the clerk’s office, which entry shall 
discharge and release the same, and revest title. — ae 

~The. supreme court of. Mississippi on this point said, in. Stadaker 
v. Jones. (52 Miss., 729): “It is only by virtue of the statute that 
the entry of satisfaction on the record supersedes the. necessity. of a 
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: reconveyance, 9 thus emphasizing the fact that in | Mississippi a pmaort: 


a. gage | is. regarded. as. a conveyance. » : ok 
eer thus: appears on. authority. that. hie title: to ‘the lands | in. quéstion & 
: has passed from the grantor under the act of 1856, so as to’ place them 


me outside. of and beyond the oper ation. of the forfeiture. act. of 1890. — 
_ Reason and equity lead. to the same conclusion. The mortgage was _ 
given and the bonds were issued. on the faith of the grant, which imme- 
diately, wpon location, gave a vested. right. to the granted lands ‘along 
twenty miles of the road, and upon construction of. twenty miles gave 
a vested right to the granted lands. along: twenty tiles. additional of. - 
said road. The right to sell the lauds. along forty iniles. of the line. 
was thus by the act of Congr ess placed in the company. ‘It mortgaged 
the lands, and issued its bonds secured by said mortgage. The holders 
of those bonds were justified by- the terms of. the eranti in relying upon 


its plain provisions relative to the security which lay behind the bounds, 


. ~ and they should not now be made to suffer moss 0 unless the pie man- : 7 | 
date of the law requires it. > 


After a fall consideration na on constrained to. conclude: that the 


departmental decision of. Mareh 3, 1893, was. error, and. should. be . ee 


c revoked, except as. to that part thereof which: holds that. the right. ‘of. a 


. indenmity selection is under existing law restricted to even numbered © 


sections. That. question is reserved for consideration 1 in. connection a 


: - - with ; a list. now said to be pending in your office. aoe 
ene, The decision under réview is modified to meet with the views herein ait 
ae expressed, and oe will pies with the adjustment a accor din aly 


a “OKLAHOMA, LANDS-SECOND. HOMESTEAD: ENTI: a aan 
“Witnraat 1 Dick. 


ee The faet that: a ‘person. hse commuted a homestead heey anes aot. t disqualify: en 
as om. making a homestead eutty within ne > Public i and Beans , 


| Seo tar y Smith to ae Cominissioney of the » General Land 1 Ofen, Por 
(J. I. He ie a 2 a a 18, (1894. era ack LL. McC. is 


“Your office, = ister of Ju une 17, 1993, eamemitted the papers j in 1 the . 
- matter of the appeal of William T; Dick from the decision of your 


- office, dated. December 16, 1892, holding for cancellation his homestéad 
entry of the N. 4 of the SE. tof Sec. 18, and the NW. 4 of the Sw. 4 


and the SW. 4 of the NW.4 ‘of Sec. 17, T. 6 N,, B. 26 By 7 Beaver land -_ 
: district, Oliahoiia Territory. | ae : 


The. ground of the action was that the eae es had cist cae 3 7 


oe de. a homestead. entry in Kansas,:which.had commuted, Febroary cc. 


oe 1887, and L for which: he had aehes parent] Nov ember. 25, 1887, 
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| The ones alleges that your office was in error “in ite. eri “ - 
ee . the aet of May 2, 1890, and: especially of section De . said act. t S 


Said section = reads as follows (26 Stat., 91): 


That the proced ure in applications, entries, contests and sajdaidationa’ in. the Ter- e a 


ritory: of QOlx] ahoma. shall be in form and-manner'as prescribed under the homestead ee 
laws of the. United States, and the. general principles and provisions of the home- ee 
_ stead laws, except as modified by the provisions of this act; and the acts of Congress. wae 


approved Marcel ‘first and second, eighteen hundred and ei ghity- nine, her etofore men- 
_ tioned, shall be applicable to all entries: made i in said ngs itory. ; 


: “That Beaver land district is a part. of “said Tigeitory?s is own o a 
section 4. of the same. act (page 83), which, in dividin s the: > Rercitory OF i 


| Oklahom By provides: 


“Phe seventh. county: shall: embr ace all that: portion of the Territory pane west of ‘ ‘ 
2 elie: one hundredth meridian, known .as the Public Land Strip, the. ony seat: us ee 


| | mau shall be at Beaver. - 


i ‘Tt will be sufficient for the purposes of this pr Shane, case - ieee ae 
| ~ into: the: provisions of the act of Congress approved March 2 2 , 1889 agua : 


Stat., 1005)... Section 12 of that ach reads us follows: 


That the. Jands atquired a conveyance from ihe: Seminal Toile hersuader, ae 8 
except the sixteenth and thirty- sixth:sections,. shall be-disposed.-of to actual-settlers 
an ~ under the homestead laws only, except as herein otherwise provided (except. that 
| section 2301 of the Revised Statutes shall not apply); and provided : fur ther,’ thatany _ 

. person who, having attempted, ‘but-for any cause failed, to secure a'title in fee. to a- | 


* homestead under existing law, or: avho made entry cndes what is ‘known as the com: he 


i muted provision. of the homestead law, shall:be acre to make a homestead entry, : ae | 


upon said lands. 41 


_ This proviso, ‘that a person who. hias ritarte entry under. what is Se 
known as ‘the. commuted provision of the liomestead- law” shall: be | 
. qualified’ to make a homestead entry, is by section 20 of the act of May ~~ 
2, 1890, made ‘applicable to all entries made in said Territory,” and. 
“By section 4 of the last-named act Beaver county (the: 6 Public Land 
Strip”) is expressly named as a-part of “said Territory.” Hence I con- — 
clude that the fact that a. person has heretofore commuted a homestead — 
entry does not disqualify him from. making a homestead eury on the a 


“Public Land Strip.”. 


The decision of your office holding the. Sonne for cancellation because - = 
i of the. commutation of a former entry is therefore reversed; and if no 
other objection appears, the enuy? now under | consideration will be 


allowed to remain intact. 


| I find nothing. in the-record to. show: whether. at the date of ie Sool ; “Gs 
~ eation, the applicant was “seized in fee: ‘simple of one hundred and = 
‘sixty acres of land in. aby State or Territory.” It may not be amiss. to” 
‘direct attention to the fact that if such was the case he was not quali- = 
fied to make the entry. (See last paragraph of: said section 20 of said 7 


| ey of I ears 2. 1590, 26 Lode 91. ee 


~~ 


RAILROAD LAND-SECTION 3. ACT OF SEPTEMBER. 20, 2890, 2 
 CoorER. w Warsi, 


Joint possession of pallsoud land ineladed’ waits a common 1 euclosure ane not eon 
‘8? SFO right of purchase under section 3, act of Seon 29, 1890, if such Pees | 
: session is without license ff om the railroad company. | 


Seer etary y Smith to the Commissioner of the. Generat Land. Ofice, Decom: 
(eI. 09 ee ber’ 19, (1894, ey We eat “(de D.) 


, ed J. Cooper, the plaintiff in tie: case of D. Se Gocpar Ve Thos. Walsh, 
appeals from your office decision of June.13, 1893, wherein you. diamise 
_ his contest ‘and hold Walsh’s homestead entry inter for the N.4 of the 
NE. 4 and the N. 4 of the NW. 4 4, Sec. 29, T.2.N., BR. 15 E., The Dalles 
: Jand ‘istrict, Oregon, being lands of the Northern Pacific Railk oad com- 


hel pany forfeited: by the act of September 29, 1890. 


The affidavit of contest charges: os - bok # 
That the said Thos. Walsh has wholly abandonoasaid tract; that he ta ere a 


his residence therefrom. for more ‘than six months since cake Hie his said entry and — 
that said tract is not settled upon and: cultivated by said. party as required bylaw, 
butt have had the sald .tract of land fenced sinee the: ‘year eighteen hundred and = = 
» eighty-one with a view of purchasing mae same from the Northern te railroad . 
3 eompany. a : : Fe" 


— This affidavit was aaeudiciont so far as any claim of ant: to pareiane: : 


“S, by the contestant is concerned, but as no question was raised as to the = 


sufficiency of the affidavit the hole case will be vonsidered. or 

‘The evidence sho ws that from 1881 plaintiff in connection with several . 
~ others had a tract of some eight hundred acres, including the tract in. 
eineson: under one fence, and they used.the lands for pasturage. 


The defendant made homestead entry for the oue hundr ed and sixty eae 


~.aeres in: question on. April 6, 1891, and soon afterward built-a house and 
broke about twenty acres, | and has continued to make his home on. the ~ 
Jand and far m it ever since. ~ | | 

There is no evidence of. anny abandonment, cat: the ee sucation 1S 
whether Cooper has such possession as gave him the Pre terence: under 
section three of the act of September 29, 1890 (26 Stat. , 496). 

Under said section three any preferenc e right Gooper can have must 
arise under one of two classes: first, those who “ are in possession of 
any of the lands affected ya's under deed, written contract with, 
or license from, the State or. corporation; iy - eae second,, ae 

where persons may have settled said lands with bona Jide intent to 
— secure title thereto, by purchase. from the State ¢ or: corporation when — 

earnéd,” etc. ra | te : . . 

The evidence shows that Cooper, with ce had possession se this . 


| ‘tract, together with other lands, under one common fence, but. shows — : 


that he never ‘settled on the land, and does not show that the posses: 


; : _sion of this land was 8 by * virtue of any license, or even with the > knowl ahs 
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edge of. ne: tauicoal company. There is no claim. made that. the. pos 
session was under any such license. : : 3 
_ Ifvhe claims under the second clause, the séetinnoie shows. that ve 
never professed to make settlement on the land. In the case of Jas... ” 
‘Daly (17-L. D., 498) it was held: - eon “iy. © 


. The right to purchase from the government forfeited railroad linda,” ‘accorded by 
section three, act of September 29, 1890, to those ‘‘who may have settletl said land 
with bona’ fide intent to secure. title thereto b y purchase from the State or corpora- 
tion, ” can not be oxercised by one who has not established his residence on such lands. 

- The contestant fails to make a case by either showing abandonment _ 
by Walsh, or by bringing himself within the provisions of either of the | 
classes named in section three. In addition to this failure to prove his — 
contest charges, the evidence. shows that the possession of the eight — 
hundred acres was by several persons in common, and was such that — 
any of the men claiming an interest in that body of land might with 
equal propriety have claimed such possession to be his for pue pa 
of purchase. — 

Your office decision is affirmed; the contest disinissed, ad Walsh's 
homestead entry held intact. , 


-PRACTICE—MOTION FOR REHEARING—DILIGENCE. | 
_-HaRrMan ». WaRREN ET AL. (ON REVIEW). 


an affidavit j in ‘support of & motion fora reheari in o, on the ground of newly diséov. 


ered ev idence, must show that the evidence was unknown to the party,. not merely — - 


to his.counsel; and the affidavit of counsel 18 insnfficient without that of the 
party. . 

It must be sho wu, in support of a motion for rehearing ou the grouud of aeeeiy dis- 

*,  eovered evidence, that the testimony could not have been discovered by due dil- 

| igence, and the facts relied on to show stich diligence must he set fortl in the 

motion. 

A new trial will not be granted on the eronnd of newly aiccevercd catints where 


such evidence is expected. from a witness who. was called and examined on. the 


trial, it being the duty of counsel to question the witn i when upon vie stand, 
as to all matters pertinent to the case, 


_Seoretary 8 Smith to the Commissioner of the Gener al Land Office, Disene - - 


uae a G ber 21, 1894. oe | (C. WP.) 


‘These are e motions, on the part.of the contestant for review and 
Gehcadie of departmental decision of July 20, 1894, in the case of Emil 
‘Hartman against James H. Warren and others (19 Th, D., 64), involving 
‘lot'7 and the NE. 4 of the SW. 4 of section 30, T. 63 me R. LW cs 
- Duluth land district, Minnesota. | : 

On the motion for review it “1s unnecessary to Say more ena biiae 
when the case was before the Department. many voluminous briefs 
had been. filed; that it was orally argued at great length; that all the 

mutters neoiked m the motion and complained of in it, were carefully 
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ne considered by the. Department: in deciding the: case. “More eover, ever ery 


el apr oposition embodied in the motion was folly argued’ by: counsel Gal no a 


-. new-question of law or fact: is presented by it. Ts see no reason for 


changing the conclusion then reached. 


er The motion for rehearing is on the ground of evel discovered evi- ; 
hy dence, and. there are several objections to granting it, a ee 


4. The petition does uot show, or even state, that the contestant, | 


eg ‘Emil Hartman, did not know of. ie testimony prior to the trial, nor is 


his affidavit filed. with. the motion, or any reason. giveit for not filing it. i | 


: ~The only affidavit to the poe 1s. that bt ys P. Psi eee one of | 
the contestant’s counsel. 
“An affidavit in. support of a motion A fore anew eal ee ee that | 


2 | | the evidence was. unknown to the: paarty,: and not-merely to his.counsel. 7 - 
= (Fikes v. Bentley, Hemp., 61), and the affidavit.of counsel is insufficient 


ra without that ofthe party (Hillard on New Trials, page 515, Sec. 37), 


2, It must be shown that the testimony could not have heen. discoy- 
ered by due diligence, and the facts relied ou to show due diligence. 
should be set forth in the motion, (16. Eneyclopedia of Law, 567; Sut- 
ton v. Abrams, 7 L. D., 136). The affidavit.of Mr. Dyer sets forth simply 


that the affiant ‘ eile became aware of. the: existence of the ie and = 
i eae not by due diligence have (liscovered them sooner.” is 
 §, Then on the merits: The evidence upon which the motion is based, o 

- Side of thé testimony of James H. Warren, who was, examined at 


the trial for the contestant, and of one John B. Warren, who. oo 


S : ; that. he is a brother of the said Ji ames: A. Warren. 


‘Two. affidavits. of J ames H.. Warren. are filed with the imotion—one 2 


| ~ sworn to on the 5th of September, 1894, the other, on the Sth of Sep-. - - 
tember, 1894. In his first: affidavit, he ‘swears that: jie exereised his. 


he -right.as.a. citizen of the United ‘States, by voting for Fremont for Pres- 


ident in 1856, and later, for other candidates for the Presidency. But. 
that did not answer, as the treaty was made j in 1854; so another affida- 


vit was procur ed, in which he swears that. he voted in the year 1844 in | s 


' Illinois, and inthe year 1852, in California. ‘In his deposition taken - 
for the contestant, and read at the trial, he had sworn that his resi- | 
dence 1 in California was only such as w aus incident to his religious. work | 


as a inissionary, and in that sense temporary; that-he never had any. 


plans as to whether his absence from his tribe should be tempor ary or | 


-- permanent, and that he never had any thought of severing his tribal 
relation, whether absent. or not; on the contrary, that. his connection es 

with the Old Chief Buffalo, schom he visited at La. Pointe, “the home - 

| of his. aged “mother,” took on the nature. of family pride, not to. be | 
given up by voluntary absence from the tribe. But now he swears 


_ that.he voted in California from the year 1852 , down. to 1892. 
Why did he not so testify when he was. examined before the hearing? o 
“and why did not the: contestant’s counsel . interrogate him to the 


AS : point? @ 


DECISIONS RELATING TO THE PUBLIC LANDS. + 545 


. Be the fifth cr aaetceias tots he was een whether « or ane prior to 
‘the 30th day. of September, 1854, he had taken out natur A anon papers 
under the Constitution and. oe of the United States, and he replied, 


ae No. But no question was asked by the contestant as to whether he had 


_yoted in California in elections prior to 1854. That.question certainly 
_ was per tinent.to the inquiry, even according to the limited: view which 
Hartman’s counsel. say they took of the ‘issue.: if ‘Warren’ voted in 
‘California from-the year 1852 down toa time long subsequent to the — 
-year 1854,.it was, to say the least, a very important fact for the contest- 


aut to bring out at the hearing (Jacobs on Domicile, 8.435; Sheldon: Q. _ 


Tiffu, 6 Howard U.S. R., 163). 

A new trial will not be granted | on the ground of newly, Giccon er red 
i evidence when the evidence is expected to be pr oved by a witness. who 
was called and examined, it being the duty of counsel to question the 
witness, when. upon the stand, as to all matters per tinent to his case, 


oS ‘Fanning v. McCraney (1 Mon., cee 898); Houston». Smith (2 Smed 


~&M., Miss., 577), In Wright ». Alexander (11 Smed & M., Miss. ,411), it | 
‘is aed, es If the witness omitted to tell all he knew from inadvertence, Or 
because he was not interrogated thereto, that would not. ‘be. ‘good 
ground for a new trial.” In State ». Ginger (46 N. Ww. Rep., 657), ‘it: 
was held that it was uot error in the trial court to refuse a new. trial 
on the ground of newly discovered evidence when. the. ‘evidence con-- 
sisted of a fact that one of the respondent’s. witnesses. omitted. ‘to 
testify to when examined aut the trial. “It is enough to say of this, 
say the court, “that. the court, 10 doubt, was of opinion. that the omitted 


— fact, should. Haws’ ‘been called out by the examination of the witness. Poss 


In Houston v. Sunith, supra, it is, Sid, “The failure to examine the 
witness to the omitted point, shidws, upon, its face, a want. of diligence. ” 
In,the People v. Miller: (83 Cal., 99), the defendant. and one. Ellen 
; Quitian were indicted together for’ the crime of larceny, of which the 
— former was found guilty, and the circumstances which transpired ‘at 
the time of the alleged larceny, as detailed by. the. wittiésses ‘at the trial | 
~ Showed plainly. that the defendant had good réason, if innocent. of the 
crimesher self, to believe that Ellen Quinlan was ‘guilty, and she’ had an 
opportunity, i in order to exculpate herself of the ‘Ghat: gé6; to examine © 
KJlen in relation to the matter. It was held’ that'thé defendant not 
having ‘availed herself of the opportunity afforded: ‘her- ‘at the ‘trial, — 


—. could not then say that the evidence she sought: to’ obtain could not. 
have been discover ed by the exercise of due diligence:and. the: supreme 


~ court es a new ier pene are eal a 1 as ae rauy ‘cases | 
such cir pou meances | 
‘The evidence contained in the aiiidavit of John, ‘B. Warren would 
not change the result. All that he swears to which would tend -to 
change it, is merely hear say, and would be inate 210 Y the hearing. 
- The motions for review and rehearing ave deiied. ae 
—1801—voL 19 -35 | 
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ast SOLDIERS? HOMESTE AD—DISHONORABLE DISCHARG K, 


‘OCrgus A, PAYNE. 


7 record of dishonorable discharge from the military service cidqualines the saldier , 

for the exercise of the soldiers’ homestead right; but when by special act of - 
~ Congress the record is changed, and an honorable discharge directed, the soldier : 
may exercise said homestead right. 3 | | 


Secretary Smith to the Commissioner of the Gener al Tina ‘Ofte, Deeant= . 
(J. I. A.) , § eu ber 21, 1894. | eee) 


The land involved in this: appeal is Lots 4,5 and 6, See. 3, T. 10 N., 
R. 10 W., Santa Fe, New Mexico, land. district, | | 
The record shows that Cyrus A. Payne filed soldier’s estate? : 


7 statement for said tract January 11, 1892, and that the same was rejected : 
for the reason that said lands were coveréd by the homestead entry of .-_ 


| one Raphael Chavez, which was then being considered in your office. 
‘That case was finally disposed of by the departinental decision of Feb-. 


ruary 15, 1892 (L. & R. No. 236, p. 73); whereupon your office, by letter 2 z 
of March 9,1892, directed the local office to allow Payne tomake entry. _ 


The ial office transmitted his application to your office for its con- | 
- sideration March. 28, 1892, and on June 20, 1892, the register and 
receiver forwarded to your office the apuratial of Elias Chaves for 
3 said tract, together with his: appeal from their rejection of the same. 


“After consideration of Payne’s application, your office, by letter of - 


| October. 6, 1892, decided that his application should be eee for 
the reason that 


information furnished this (your) office by the Record and Pension Division ofthe War. 
Department shows that Payne was mustered in as First Lieutenant of Co. I, 18th 


‘New York Cavalry October 25, 1863, and was dishonorably discharged from theservice . 


as Lieutenant November 1, 1864. Payne’s application is made under-séctions 2304 _ 


and 2306, R. §., which provides that an additional .homestead application may be 


made by “every private soldier and officer who has served in the army of the United | 
| States during the recent rebellion for 90 days, and who was honorably discharged. a 


Whereupon Payne prosecutes this appeal. 7 | 

There can be no doubt as to the correctness of. your aid oftive ; 

- decision, as the record then stood, but by act of August 8, 1894, Con-_. 
gress passed a law removing the disability under which Payne then | 


o labored, as follows: 


That the President of the United States be, Aa is, authorized. ‘to cause to be 
revoked and set aside so much of “ Special orders, numbered three hundred. and - 
_ninety-eight, War Department, Adjutant - General’s Office, November fifteenth, 


eighteen hundred and sixty-four,” as confirms so much of * Special orders numbered — 


two hundred and ninety-six, Headquarters Department otf the Gulf, New Orleans, 7 
- November first, eighteen hundred and sixty-four,” as. dismissed Lieutenant Cyrus. 
Payne, Eighteenth Regiment New York Cavalry, for perpetrating frands upon the, 


government, and then to cause to be revoked and set aside so much of. Special = : 


: orders, numbered two hundred and ninety-six, Department of the Gulf, New. ‘Orleans, © 
- November first, eighteen hundred and sixty-four,” as dismissed said aa st Lientenant 
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: Payne, High toot New York Cavalry, and to cause to 6 issued to aia: Lieutenant = 
_. Payne a certificate of honorable muster out of the service as of the date of the 
: twenty-seventh day of May, eighteen hundred and sixty-five. And said Cyrus 
Payne shall not, by reason of this act, be entitled to auy pay or allowance subse- 
quent to said last- named date. : | : 


Inasmuch as this act seems to relieve him from the odiuin of a dis | 
honorable discharge, I see no reason why his application ‘may. not be - 
allowed. It is so ordered, and your office judgment isreversed. | 

The application of Chavez, together with accompanying: affidavits, a 
herewith return to your office for such further action as you inay on 
a a in view of this decision. : | 


‘PRACTIC: CON TES T-—SE PTLEMENT RIGHTS—SCRIP LOCATION. 


McDonap KT AL. 2. HARTMAN ET AL. 


A eanestibn heard and finally determined by departmeutal aaitiom 1s 7¢8 judicata, 
a _and will not be again considered on behalf of the same partiesin a ap Peeane - 
case involving the same land. — : 
A case, arising ona claim of alleged priority of settlement right, as against & scrip 
location, and wherein each party pays his own costs, is not a “contest” within 


the intent and meaning of the act of } May 14, 1880, by ven a preferred right of es | 


entry can be secured. 
A homesteader who claims priority of right, 7 virtue of an alleged settlement, | 
must comply with the settlement laws, and can not defer the establishment and. 
mainteuance of residence until the allowance of his applieation to enter. _ | 
The fact that an application to enter has been tendered and rejected can not 
_ oper ate to deprive the claimant of his right to again present his noeneeien for 
proper action thereon. 4 
It is no objection to an. application to enter that it is tendered prior to business 


hours in the local office where said application is ‘yvetained by the local officers: _ 


and duly acted upon during the business hours of that day; nor does the fact that 
said application bears the date of the day previous impair its validity, when it 
was presented on said date and refused because filed out of business hours. 

An application to enter embracing non-contiguous tracts may be allowed to. stand, 
as to the contiguous tracts, on the applicant’s relinquishment of the nop Cauen 
ous subdivision. 

The depar tmental instructions of March 30, 1893, with respect to the reservation of 


land covered by a canceled entry, for the exercise of the contestant’s preferred - 


right, are only applicable to contests prosecnted under the act of May 14, 1880. 


a. judgment of cancellation takes effect as of the date rendered, and the land 


released thereby from appropriation: becomes subject to entry as of such date, 

+ without regard to the time when such judgment is noted of record in une local 
- office. e 

The right to make a soldier’ 's ‘additional entry is. a personal ehe. and can only be 
exercised in behalf, and. for the benefit of the soldier entitled thereto. _ a 

A Valentine serip location is not rendered invalid by the fact that the name of the 
assignee is inadvertently omitted from the written assignment of said scrip, 

| chee it is apparent from the record that the locator is in fact the lawful pos- 
- sessor of. said scrip, with. full authority to locate the same in his own name. 

In determining priority of applications the statements of the local officers, contained 
in their report made in the ordinary course of eauoes: are entitled to due 
oeaene and consideration. 
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| Secretary ‘Smith to the Ooinietastauee of the General Lands Office, Deis 6 
cc Hye, J.) ee ber 21,1894, go Gots Fe. (J. I. P.)- 


sagt “The fan here favely eds is. located i in fie Duluth; 2 ‘Minnesota, igad ais. 3 
: - trict, and is ‘described as follows: lots 3, 5 and 6, and the SE. 3, NW. 4 4; 


and NW. 4, SE. 4, of See. 30, T. 63 N., RB. 11 W. 


The history of the case, as. gleaned from one of the most stauinons 


ee recor ds probably ever transmitted to the es is re as. fol 
 lows:. 


Prior to the beginning of this controv ersy, aad tracts were Corcied. 


a, by certain Sioux half breed scrip locations, made by one Frank W. 


2 Eaton, as the attorney in fact of Orille Stram, which locations, by reason. . 


: 7 of conflict with pre- einption claims asserted by Angus. McDonald and 


Thomas W. Hyde, were held invalid. by this Department, Febr uary 15, 
1889. Not only did said decision (unreported) hold said ‘serip ioe 
| invalid, but it also held the pre- emption claims of Hyde aud McDonald 
to be invalid, and cleared the record of all conflicting claims to said 
laud, as revealed by that case, in the following language: | 
This (lisposes of-all the elainis and asserted. claims to the land, SO far aus Aisclosed ’ 
by the record before me, and leay es the land in question open. to disposal under the .. 


- public land laws of the United States applicable ther eto, and sach is the judgment 
of this Department. 3 


That decision, ¢ on motion for. review, was re- affiimed January 28, 
1891 (12 L. D., 157), with the single modification that the Depart- 
ment declined to pass on the claim | of. Hyde and McDonald that, as 
successful contestants, they were entitled: to the preference right to — 
enter said land, the pe nae es of the decision on cue point wee as. 
follows: a : < at A | 


Any Aieien: fLS to their pistes: ri; eht of entr y: esaia: arise ven upon snptiod: 
tion. within thirty days after due notice of the cancellation of the scrip locations to 
exercise such right, and it ought not.to be decided. prior to eon time. ‘Saunders v. 
‘Baldwin (9 i De , 391), and authorities there cited. | | 

The decision: Somplataed of will. be modified to the. extent of. say ing digs Ehe'e ques- 
tion as to a preference right of entry in either of these parties is not decided. It is 
not inten ded. herein to expr ess any opinion whatever, upon that mes tOUs 1 | 


~The departmental decision of February 18, 1889, supr i, WAS promut: 
‘gated by your office on February 19, and was received by the local | 
_ office at Duluth ou the evening of February. 22, a national holiday. 
On the morning of F february 23, prior to nine o’clock, a crowd of. meu, . 
some of whom had been there for several hours, was gathered i in the. 
~ hall or. lobby in. front of. the door of the local office. At nine o’clock 
~ the door was opened from the outside by a clerk of the local office, 
and the crowd rushed. in. In a very brief space of time a number of 
applications for different. subdivisions of the lands in question were~ 
‘s presented to the. receiver. The applications made by the parties 


hereto. being the only ones presented for consideration her ein, were as a 
follows: 3 : | 
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| Emil asin | | a 
Lot 6, with Porterfield: warrant No. 74; SE. 4 4, 2 NW.4 4, “with Valen- 

tine scrip, E. No. 117; NW. 4 SE. 4, with Porterfield warrant No. 

1; and the additional Hd. application of Thos. Reed for lots 1 and 

| 2 and SW. 4 NE. 4, all said lands being in said See. 30. ore 

— Chas. P. ‘Wheeler, ‘by his attorney Warren N. Draper, offered to file on 

- SE. 4 NW. 4, Valentine code KE. No. 259; SW. 4 NE. 4, Valentine 

scrip Ee No. 270; NW 1SE. 4, Porterfield ‘gairant No, 98, Also- 

as attorney in fact of oe David Moyer, Wheeler, by said Dr aper,. 

pr esented soldier’s additional homestead beruineate for lots Oy 5 and 

(6 of said Sec. 30; also, as attorney for Warren Wing, ‘Wheeler, by -° 

| _the said Draper, presented soldier’ s additional homestead certifi. 

cate for lot 2 of said See. 30. 

Reuben E. Lawrence: by Samuel C. Brown, his. attorney in fret, filed . 
soldier’s additional certificate. tor lot 6. and SE. 4 £ NW. i of said. 

Sec. 30, and. | 


William: M. Stokes: by said Brown, as attorney in mice filed soldier’s = 
additional certificate for the SW. 4 4 NE. ce and the NW. 4 SE. 4 fof - 


said Sec. 30. 
William Alden and Hougiiton E. James bea ic Peron: their attorney, | 
_ presented homestead applications, the former for lots 3, 5 and 6, 


and the SE, 4 1 NE. 4 {lot 2), and the latter for lots 1 and 2, and the ; —_ 


Sw. 4 NE, 4 + and x W.4SE. 4 of said Sec. 30—both of said appli- - 
Gatinus Ravine been presented and rejected . on Febr uar y: 19, DEG: 
ceding, of which reference will be nade later on. | . 
Daniel ©. Sullivan and Carroll M. Manseau, dave the seathown of : 
| February 23, filed homestead applications, the former for lots 3 By 5. | 
and 6 and the. SE. 4 NW. 4, alleging settlement thereon Febr Lary 
22, 1889, and the fatter for lots 1 and 2 and SW. 4 NE. 4, NW.4° 
SH. 4, alleging settlement thereon February 22, 1889, 


The question as to the prior ity of the applications presented at the : 
opening of the office on the morning of the 23d was taken under advise. | 


ment by the local officers until later in the day. .Some time during’ the 
afternoon they gave their decision, awarding to Emil Hartman all the 
lands applied for by hini as above set forth, and to David Moyer, the 
two forty acre tracts applied for by him, as vee stated, and rejected | 
all the other applications made for conflict with the seed claims: of 
Hartman and Moyer. From this action of the local. officers various 
appeals were taken. Pending those appeals, however, a motion to — 
review the departmental decision of February 18, 1889, was filed by 
Hyde and McDonald, whieh was finally aa of by the deci: siOll. of 
January 28, 1891, supra. | 
in cae out. that case (the motion to review) amd: upon cousider a= 
tion of the appeals above referred to, your office, by letter OH” of Mar ch. 3 
~ 18, 1891, ordered a hearing to be had, in order that all the parties. to | 
| ihe con OveE sy night have an opportunity to DECeent their claims and 


evidence i in eaLEer thereof. a, Ah 


-_ viz: on April 2, 1891, Hyde made. homestead application for Tots 5 and — 7 a 
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‘The hearing was set for June 8, 1891. Prior to that. date, noes “es 


|G, the SE. 4 NW. 4 and NE. 4 SW. £ of said section , claiming the same | 


by virtue. of his alleged paoferenice right of entry, anil by virtue of his 
settlement made on the last-named tract August 20, 1884, and his sub- ee 
sequent residence thereon. On the next day (April 3 ) McDonald made 
__. homestead application for the NW. 4 SE. + of said Sec. 30, claiming the > 
game on the same grounds asserted by Hyde ie pr efor ence. e right of - 


. entry, and settlement, residence and improvement. 


On the day of. ‘lie hearing (June 8, 1891,). Hyde filed a petition t6 | 


we amend his homestead application of ‘Avril 2, 1891, by omitting there. 
from the NE. 4 SW. 4 of said Sec. 30, asser nes however, that hedid 
not intend thereby 6 abandon his alain to that tract, but. that he 
- would at the proper time assert his claim thereto. His petition was | 
allowed and the application amended as requested.  - on 
' The hearing before the local office, which extended over a period of 


nine or ten months, resulted in the following decision by that tribunal: 


. it rejected the claims of Hyde and McDonald, and Mauseau and Sulli- 


van, and held that the lands were open to disposal under the public 
land laws from the date of the Secretary’s decision, viz: February 18, 


cn 1889; that the applications of Alden and James were properly and | 


leg gally presented. February 19, 1889, and awarded to James the NW. ~ 


: I SE. 4 of said Sec. 30, the remaining tracts applied for by him havin og | 


been inadvertedly patented to Reed on his soldier’s additional certifi-. 


cate, and hence taken out of the jurisdiction of the land department. 7 


Po Alden was awarded lots 3,5 and 6, excluding the other tract applied - 
~~ for, because it was not doe ione to the other tracts embraced in his — 


application. To Wheeler was awarded the SE.4.NW. 4 of said Sec. 
80, upo the finding that his application was noe to that of Hartman. — 


Upon appeal, your office, by its decision of September 8, 1893, con- 


ae curred in the decision of the local office in its rejection of lie aaa of 


McDonald and Hyde and Sullivan and Mauseau, but reversed it as to” 
| Alden and Jaines, holding that said lands were Kat subject to disposal 
under the public Jand laws until the Secretary’s decision, regularly 
communicated through the General Land Office, was. peceiwed at the | 
‘local office, or at most from the date of the promulgation of the Secre- 


tary’s decision by the Commissioner of the General Land Office. Said 


decision then awarded to Wheeler, on the finding that his application | 
_ was first in point of time on the morning of February 23, 1889, the SE. — 
 £NW- 4 and the NW. 4 SE. 4 of said See. 30, and held Hartman's 

. three scrip locations on aacellagion: As to lots 3, 5 and 6, embraced _ 


nthe additional homestead application of. Mover. application to con- — | 


test said entry had been filed by one Billson and subsequently by one. 
‘Monahan, aileging, in substance, that Moyer was dead on ‘February = 
23,1889. Your office letter “H” of March 18, 1891, supra, orderinga 
hearing, directed Billson and Monahan “to attend the hearing. and 


present their testimony.” Your office decision held that they failed to | 7 
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: present aly testimony, and that hence figie applications to contest 
_ were still pending, subject to future consideration on the determination 


_ of this case. And it was further declared that should that decision 


become final, Moyer’s entry would be made to cover the land originally. 
applied for on February 23, 1889, as shown by his homestead applica- | 
tion, 

. An appeal by the parties adversely affected “ said decision” brings 
the case to this Department. Taking them in the order presented at 
the trial and in-the arguments and briefs of counsel, the first requiring 
consideration are the claims of Hyde and. McDonald. 

At page 23 of their brief, they declare that echey @ do not claim the 
Jand in controversy by virtue of any settlement or pre-emption rights,” 
and at the bottom of page 24 of said brief they assert that “the ques- 
tion of these pre-emption rights is not in-the case.” N otwithstanding — 
these statements, however, there is in the record (1) their. homestead — 
- applications, containing, as stated, an express claim to these lands by 
virtue of settlement thereon August 20, 1884, and subsequent residence 
and. improvement; (2) a-great amount of rectiniony with reference to. 
- said settlement, residence and improvement, said settlement, etec., being 
the same on which they based their preemption right. to i lands, 

If. there ever. was a question to which the doctrine of res judicata 
applied it is that of the settlement and pre-emption rights of McDonald 
and Hyde to the lands embraced in Orille. Stram controversy, a part 
of which is includedl in their homestead pepe aOR: of April 2, ana 3s 

1891. | 
- There must of necessity bs somewhere an end to controver SY. ‘Their 
settlement and pre-emption rights to these lands involved in the con- 
troversy concerning the Sioux half breed scrip locations of Orille Stram 
were fwly considered, and finally determined by the Department 
adversely to them in its decision February 18, 1889, supra, and in its 
review of that decision January 28, 1891.(12 . D., 157), and the intro-— 
duction into the record of this case of the evidence refer red to. can not 
resurrect and revitalize that dead issue. . 
In your office letter ““H” of March 13, 1891, directing. a hearing,. it | 
was stated, with reference to Hyde and McDonald, that— | 


should they set up <¢ any claim Qs preferred contestants in regard to lots 5 and 6 and. — 


. SE. + of NW. f and NW. 4 of SE. } of said section 30, you will allow them full oppor- 


fants at the hearing direetoa herein to present their testimony and be heard with 
others. . 
This clearly limited the inquiry, so » far” as they were concerned, to 

their “claim as preferred contestants” as to their alleged preferred: 


| : right to enter the lands described in said office letter ““H.” The local 


office so treated it, and in its decision denied them a preference right 
to enter said inde: holding, as stated, that they are not contestants 
under. the act of. May 14, 1880. Your office, on appeal, affirmed - the 


= decision of the local office in that respect, and their r appeal here from 


oN oy 


ed ‘ 
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a your thes desidion: brings before me for consideration, 80. fa as. s they a 


s are concerned, that single question and none other. 


| To éntitle them to a preference right of entry it ane: appear: a hag oe 
ss their action ag ainst: the Stram pce locations was a contest under the | a: ‘ 
aes act of May 14, 1880. a“ . 


-» The proceedings against the rainy scrip cations were 6 separately. 
instituted ‘by ‘Hyde and McDonald on. October 9, (1834. At.that time » 


the lands” were” “unsurveyed, The. papers: or “pleadings by which the nee 


proceedin os were begun, are, with the. exception of names and descrip- 


| tion, identical. After averting the. invalidity of the scrip. locations, | - 


éjich’ ‘pleader proceeds, in the exact language of the law to'statehis 
* qualification as a pre- emptor. . ‘He then states the.date of his settlement 
on ‘said land, that it. Was made with. a view. of inhabitin 1g" E and cultivat- al 


| ing ‘it for. his own exclusive. ise and benefit, ‘and that as soon as the | 
| township, plat: Was filed i in the local office, at. Duluth, ne 2 intended to file 
his pre- -emption’ declarator y statement for said land. 
ie i will at onee’ ‘be seen that those pleadi ngs. asserted the super jority | 
of the pre- einptor’s title over that of the scrip locator, that it brought. - 
the two titles squar ely in. conflict, necessitating a judgment as to which 
owas the better. And that the liti gation following was a contest between - 
conflicting claims. There is 10. intimation in the pleadings themselves 
that the proceedings are instituted. under the act of May 14, 1880, and 
they cer tainly bear no resemblance whatever to the familiar affidavits 
of contest under that act. 1t is shown by the. evidence in this case 
that on the trial of that case before. the local office, al question. as to 
who should pay the land office fees ar ose, and that the sug gestion was 
: inade that McDonald and Hyde, as the contestants, should pay the fe es, 
Thereupon, their attorney declared that the pr oceedin gs were not con- 
tests under the act of May 14, 1880, but. contests between conflicting 
| claims, and hence not within. ie rule requiring: the contestant to pay... 
| all of the land - office fees, but that the Tees should be appor tioned: | 
- between the parties, e each paying their own. fees, and that the matter 


Was. adjusted in that way. 


~ Again, it is apparent that, if Ose: a eas were instituted by 
Hyde and McDonald for the pur pose, of securing a prefer ence right of © 
entry to the lands covered by the scrip locations, they would have | 


" exerci ised that right within thirty days from. the date of notice of the - 
decision of February 18, 1889. But, instead of. that, they each filed a 


motion to review and reverse that opinion, and ther ne assumed a posi- | 


+ tion’ utterly: incousistent on thé part of intelligent persons, seeking a 


“ zenpr refer ence right to enter the lands involved in that controversy. Their _. 


Shen évery act has been that of persons consistently endeavoring to assert a 
and establish’ their title under the pre-emption laws, and, incidentally, hadi * 


to clear fr om the record the Orille Stram scrip: locations, mich were, 
in effect, | a 2 cloud on their pre- emption title. : 
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The éinien of a ‘preference right %6 enter these’ lands as aeenesenle 


Pe contestants evidently was an afterthought that. came to them when 


casting about for some means by which to. extricate themselves from: the 
wreck in which the decision of Febr nary 18, 1889, involved thei. . 

_ There is no ‘theory presented by this case in any of its: manifold | 
: aspects, by or under which the ‘status of Hyde and McDonald, in the | 


controversy with Orille Stram, et ai., could be construed to be that of — ee 


contestants under the act. of. May 14, 1880. And the decision of. your 
. office, rejecting their applications to ne the Jands embraced i in their 


respective homestead applications aud denying them a preference right. | 
—- to enter the Same, as ¢ alleged successiul contestauts, is in. ey EER | 
| hereby affirmed. | de : . 
The next claim to be éonsitler ed in the order. adopted, are those of _ 


Carrol M. Manseau and Daniel C. Sullivan. As the facts in each case | 


are in effect identical, they will be considered together. These men, 
uncler. the guidance of one F. b. Spellman, who was familiar with a 
lands, went upon the NW. 4 of the SE. 4 and the SE. 4 of the NW. 4 


ot said Sec. 30, on February 2 22, 1889. They arrived fiate about 10 ii 


0 clock, and. between that hour and 1:30 they (Mausean and Sullivan) 
eoring together, built the for m or frame of a log house, fourteen by Six- 
teen feet, and about five logs high, on the first-tract described above, 


- which was claimed by Mauseau, who also blazed a tree near the house, and 


‘ment. 


wrote thereon that he tlatined said NW. 4 of the Sk. 1, together with 
the SW. £ of the NE. 4, and lots 1 and 2, the last three tracts not being 
involved in this controversy. They then went upon said SE. 4 of the 
NW. 4 and built a similar structure for Sullivan, blazed a ee and | 
marked thereon that Sullivan claimed that: tract, together with lots 3, — 
5 aud 6 of said section 30.. They completed. that: work soon after four . 
o’elock. ~ They then left the land, and the next day ( (February 23) pre-_ 
sented their homestead applications at the local office, some time after. _ 


noon, for the land claimed by them, as above described. Their appli- _ — 


cations wererejected, for con ‘flict with other claims filed that day, as herein _ | 


stated. It was show at the hearing that neither of them has been on the | 


land since February 22, 1889, and has never made any other improve- 
ments thereon than those made on that day. — ‘Their excuse for notestab-— 
lishing their Yr esidence on the land is. that their attorney advised them. 

that it was not necessary ae, their homestead applications had been — 
allowed. ed fe 
Their claim. of pence: By TeAsOll 1 of their settienient. is based on - 


section three of the act of May 14, 1880 (21 Stat., 140), which placed _ 


_ settlers desiring to acquire the iand: settled on, under the homestéad _ 
law, on the same basis us pre- emption claimants, and allowed his rights, 


when: application, y was maile, to revert ‘back to the date of his eek si, 


_ Without entering into any disenssion af this 5 question, [ simply cite 
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7 the: case of Hall, et al. ». Stone (16. L.D., 199), in ae aera ; 
held, where this same question arose: yy ger Ne 


. That: a Womiceaaae who claims priority sf right. by virtue ne an alleged settle- . 


ment, must comply with the settlement laws, and cannot. defer the establishment a 
and maintenance of residence until the allowance of his application to enter. 


This, without. further. argument, disposes of the. claims of Manseau 


and Sullivan, and your office decision ejecting their claims, is in that 7 
_ respect affirmed. G7 eS a | ‘i 


The. cases of mien dua J ales proseuit the most interesting legal 


_ question involved i iu the case. It appears that on the evening of Feb-. | 
 ruary 18, 1889, about the hour of five, as stated by their attorney, Alden -_ 
and James appeared before the register of the land office at Duluth, 


with their homestead applications for the land hereinbefore described: 


and were sworn to the affidavit attached to each application, by. the. 
| register, who, however, declined to accept their applications then ten- 
| dered for the reason ‘hat the office was closed for business. 


On the next morning (the 19th) they again appeared before the local. 
officers between 8: 730 and 9 p. m.and again offered said applications for 
filing and acceptance. ‘The local officers again declined (verbally) to . 
accept. said applications, for the reason. that they conflicted with the 
uncanceled. serip- ‘locations of Orille Stram, covering the ‘sane land. 
The applications were then left with the local officers, who, some time 
dariug the day noted their action rejecting said applications, in writing 
on the back of each for the reasons above stated. 

On the morning of February 23, 1889, at one ininute after 9 o'clock. 


they again, through their attorney, called up said applications from 
the files of the local office, where they had been left, and reoffered 


them for filing and acceptance, with a tender ‘of the land office fees. 
Expressly reserving in ‘said applications all rights acquired, by their 


applications tendered on February 19, 1889.. The local officers noted 
~ onthe back of said application, “Refiled and application renewed F Feb- 
— Truary 23, 1889, at one minute. past 9 0 clock. dl. ID. ”, and again rejected — 
-. them in writing on the back thereof for conflict with the entries of 
Reed, Hartman and. Moyer that day allowed. From the rejection of - | 


their applicatious tendered February (9, and 23, they appealed. 
The claim of these applicants. is based on the proposition that’ the 


departmental decision of February 15, 1889, supra, took. effect at the 
_. date of its rendition, and that the lands covered by the serip locations es 
canceled thereby, were at once. restored. to the public domain, and i. 


became subject to disposal under the public land laws. : 
- Before going into the merits of the. question presented, counsel 
opposed: to these claimants attack the applications on technical orounds. 


| ‘Iti is urged that said applications are invalid, and confer no rights on 
‘these claimants, } because their presentation on the evening of February» 
18, “1889, and the mnorning of the 19th were, respectively, after and 
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| Hetore the’ hours, when by law. fis land. offive was open for the trans- a} 


action of public. business. 7 ; 
. Butin point of fact the applications of Alden ‘and James were left 
‘with the local officers on the. morning of the 19th when tendered, and 
were considered by the local officers later in the day between nine and | 
four o’clock as then tendered and were rejected by them for conflict . 
with the Orille Stram scrip location, as above stated. | 
The fact that the applications were tendered on the 18th an d ceieubed : 


-. could not operate. to deprive these claimants of. the right to agall 


present their applications for proper action thereon. ‘On the 19th the - 


_ papers were again tendered before nine o ‘clock A. M., and réjected for 
this reason, orally, but they were retained by the ete and during — 
the day were marked rejected, because of conflict with the scrip loca- 
tion of Orille Strain. This-action on the papers by the local officers: 
treated ther as tendered during office hours. And to hold that those 
applications then presented, because of the action of the register on 
the evening previous, should be rejected because the affidavits. were 
dated the day before, would be unwarranted by a proper administration 
of the law. 
_ It is further contended that said lands were not subj ect ‘6 disposi tion 
until- February 23, 1889, when the cancellation of the scrip entries were 
noted on the records of the local office, and that therefore the affidavits 
of Alden and James were invalid becanse executed before said lands 
were open to disposal, That proposition, which is related to, and 
dependent on, the princi ipal question involved herein, will be comers 
further on in this opinion. : 
‘It is also asserted that the application of Alden was one which the: 
: Jocal officers could not have allowed, for the reason that the tracts. 
embraced therein are not contiguous, and reference to a number of 
authorities is made to sustain. that position, Three of the tracts 
eibraced in.said application are contiguous. . It is shown that another. 
- and contiguous tract was intended to be embraced in said application, 
and that including the non- contiguous tr act therein, was a cleric¢al 
error of the draughtsinan who prepared the application. A motion to 
amend said application, so as to exclude the non- -contiguous, and include | 


the contiguous tract originally intended to be included in the applica- _ 
tion, was denied, because adverse rights had intervened to said contig- 
~. nous tract. den then, in effect, filed a disclaimer, or relinquishment 


to the non- -contig uous tract, by electing to ‘stand on his ae as 
, to the three contiguous tracts, viz: lots 3,5 and 6. | , - 
In the case of Douglas Randall (11 L. D., 367), the entrynian Was 
given the privilege’ of relinquishing such apiteonenens tracts as he 
might elect, with. the right to amend his entry so’as to embrace other 
contiguous land, in lieu of that relinquished. This right of améndment | 
Was evidently given himin order that he might obtain the full one hun- oo 
dred and sixty acres allow ed under the. homestead law, and make his 
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oie subi in Tia e respect. ca was not necessary for the purpose - a: 
of making said. entry complete, as to the contiguity, of the land. 


~. embraced therein, because it was per ‘fect i in that respect as soon as the ~ 


relinquishment. Was filed, aus” the tracts remaining were contiguous to 
| each. other. Here, the amendment can not be allowed because of the © 
_ presence of adverse claims to the tract sought to be. substituted for 
> the non- contiguous tract.. _ ci — | : : 

There is, however, no law to prevent igen from at any fie relin- 7 
quishing, as to the non- contiguous tract, which he has in effect done, 
by piesaine to stand on his application as to the three contiguous tracts, . 
and. it leaves ‘his. application, SO far as the contiguity of nae. tracts . 


— embr aced therein is concerned, a per fect one. 


Tn the case of” Wesley Pringle (13 L. D. , 519), where the. Srieuien 


"contained two non-contiguous. tracts, the: applicant was permitted to 


* elect which of the tracts he would include. in his entry, aud that too, — 
| in the presence of: au adverse claim. to each of said tracts. True, the — 
application was a soldier’s - additional, but the principle of contig ulty 


is the same there as in an application for. au original homestead entry. 

* .. In view of the liberal policy of the Department in matters of this 
iad, as. indicated by the cases above mentioned, Alden’s election to. 
‘stand on. his. application as to the three contignous tracts therein, 18 _ 


| ‘sustained, aud his application in that respect held intact. 


‘It is further asserted by counsel opposed te Alden and James, that : ye 


the departmental instructions of March 30, 1893, (16 Lb. DD. , 334), pro- 
hibited the local officers from receiving nen applications ivhen ten- | 


dered. Those instructions Upon. the point involved, are as follows: 


That in cases where an entry is canceled by reason of. a contest, the land covered | 


ate by the same. is to be reserved from entry for the period of thirty: unye from cue = 


notice to. the contestaut of his prefer ence right of eutry thereof. 


_ That rule i is based ou the act of May 14, 1880, supr by and - 1S intended 
to apply to contests initiated under that as for the purpose of obtain-— 
ing a pr eference right to enter the. land embraced in the entry con- 
-tested. ; - oo 
It: ne been held herein, and was so coined by: sounder who cite 
this rule, that the contest. of. Hyde and. MeDonald. was. not such a one 
as is contemplated. by that act, and: that they obtained. no preference | 
right of entry thereby. - No argument is necessary, ther efore, to. show 
that as the reason. for the tule is wanting, the rule itself cannot apply 
to this case. A- further. reason. why 1b ‘eould not have affected the 
action of the local officers, with reference. to said. applications is, that. 
-it was promulgated about four years s after said epohergou were DS 7 
sented. | . 
__ Another: objection ee by the: same counsel is, that the ieee | 
“officers, at the time Alden and. James. presented thett applications, = 
were prohibited by Rule 53 of Practice, from accepting said applica- 


4 tions. ‘That rule ona that after the local oe have transmitted “ . | 
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a record to the Gener al Land Office on appeal, they shall “thereafter | 
take no further action affectin 2 the disposal ot the land, until instructed 
by the Commissioner.” 7 os 

This Department has held, iu effect, that the stone inuwoaed on - 


the local olficers by the rule invoked, is reiioved when the decision of ee 


: your office cancels the entry. That sucha decision is final, SO far as 
. your.office is concerned, and renders the land subject to disposal under 
the publie land laws, from. the date of its rendition.. And that duri ing 
- the time allowed for appeal. from that decision, applications to. enter 
should be received and filed, sub ject to said right of appeal. J ohn H. 
Reed (8 L. D., 563); Henry Gancer (10 L..D., 221).. = 
And it has been further held that an. appeal from a  judginent of can- 
eellation by your office suspends that judgment, and operates to reserve 
' the Jand involved. from further disposition, until the final decision ape 
the appeal. Patton v. Kelley (11 L. D., 469). 7 | 
Now, at the time the applications of Aiden and James were pr esented a 
on the 19th of February, 1889, the “final decision upon appeal”? | had — 
been rendered in the case of Hyde and McDonald against the Orille — 


. Stram scrip locations, And if that decision had the effect to remove _ : 
the reservation created by the appeal, and to render the lands affected a 


thereby subject to entry under the public land laws,. from the date of its 
reudition, then itis apparent that the applications of Alden and Hi ames, — 


when presented, should have been accepted, and that brings us to the. | 


vital question involved in the case of those applicants. : | 
The grounds upon which Alden and James base their claim have been : 
stated, and it is further contended by them that the case of Perrott V.. 


“e Connick (13 L. D. , 098) is decisive of the question. 


It is contended ie opposing counsel that prior to Perrott ». : Connick 
| the undoubted rule was that a decision. of the Secretary, operating. to. 
~ restore lands theretofore segregated, to the public domain, did not take © 
effect until said decision had been transmitted by the Ganimissicacr of 
the Gener al Laud Office to the local a and had been received by. 
then. | : 7 
The: cases relied upon to sustain th at. contention, are: 
Crystal v. Dahl (Copp’s Land. Laws, (1875) 363, 
Eno v. McDonald (Copp’s Land Laws, (1875) 363, 
_ Jayne v. Gowdy (Copp’s Land. Laws, (1883) 652, 
Cox v. Gilldand (Copp’s Land Laws, pee 3608, 
Pomeroy v. Wright (2 L. D., » 164), | ae © 
Ryan v. Conley (4 L. D.; 246), | : | 
The facts,in the first onse. cited are, that before the. controversy . 
between the parties thereto arose, the land involved therein was cov- 
ered by the homestead entry of one. Andreas Nelson, which - was 
es adjudged forfeited ” by. your office December 6, 1870, for abandonment, | 


on the recommendation of the local office. The Sudement containedan ~ 


order directing tlie local otficers to “anake proper notes accordin gly on 
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your recor ds, reporting to this office the fact that ‘ee baveg given notice _ 
of forfeiture.” | ae 
The facts i in Eno v. McDonald are almost ienaeal with those snore 
- stated. The homestead entry of one Shafer, with others, was. bey adjudged | 
forfeited” by your. office, July. 20, 1872. ‘Sixty days were allowed for 
“ appeal; none was taken, and on October 16, 1872, your office rendered @ 
final judgment of cancellation, and directed the local office. to 80 note 
on its records. - | 
The facts in the case of on v. Gilliland, | So far as 1 have heen able: | 
to discover them, from the revords’of your office, correspond with those - 
above, with the exception that the entryman Srecharcdee relinquished his 
entry in February, 1872, and‘I am fully persuaded that the judgment of 
— conéellation, if found, would disclose an order to the local officers: t6: 
> note the fact on their records, as that seems to have been the form of. 
procedure in your office at: tliat time, in such cases. | — 
‘Phe facts in Jayne ». Gowdy also correspond with those in the last: Z 
ease stated. The homestead entry of Lorenzo: Gowdy, with others, Wag, 
canceled. by your office, on relinquishment May 18, 1878, the judgment = 


of cancellation containing an order to the local officers “to please note 


the cancellation on your records, and thereafter Pres. ad vise us of # 
: the fact.” .. | 
- Inall of the eases above: rererned to, the entries were canceled Cn 
| parte. In each instance, the judgment of cancellation contained an 


order to the local officers to note the cancellation on their records. It | 


was a part of the judginent intended to clear the record, and in such ls 
- case the judgment could not take effect until notice thereof was received 
at the local office, and the decision of the Secretary to’ that effect, in 
= said cases was eminently correct. eee : 
- But the case at bar is not an ex part te case. No anieh ee beer issued oS 


| _ to the: loeal: office ‘¢to note the can cellation ” of these: scrip locations on — 
their records. Heuce the rule deduced: by counsel from the decisions. _ 


above considered, (without conceding it to beas stated) cannot be held 
to apply to this case. | a : | 

The case ot Pomeroy v. Wri ght does nGE. eae ieee The aeons 
in that case were, when does an entryman, whose entry Is contested, 
lose his rights to the lands involved, and when | does the right of the 
successful contestant attach? The Department held that the rights of 
the entryman were lost, and those of the contestant attached at the 

date of the judgment of cancellation, and not when the act of cancel-- 
lation was performed at the local office. That decision clearly peo 
the principle here contended for by Alden and James. a " 

The case of Ryan v. Conley also supports that. principle. . It holds. | 
that the failure of the act of cancellation to follow the Judgment il in that. 
case cannot affect Ryan’s right under the judgment. | | 
Crystal v. Dahl was decided April 30, 1872. Jayne ». Gowdy was. 7 

‘decided October 4, 1880, and Pomeroy v. Wright, December 17, 1883. 
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Admitting, for the sake of argument, that the cases cited down to Pom- © 
eroy v. Wright, established the rule as claimed by counsel; that case | 
evidently made an innovation on that rule, That innovation was fol: 
lowed by Ryan ». Conley, November 19, 1885. March 1, 1888, the case 

of John H. Reed (6 L. D. » 563) declared the rule to be: 


Th at when 2 final judg ment. of caneellation- is pondered by the Commissioner of the 
General Land Office, the entry is thereby canceled, and the land opened to appropri- _ 
ation, without: waiting for the expiration of the time allowed for oan from such 
judgment. : 


* That case was followed Atay 19, 1888, by Bar clay, et al. v . The State 
of California (6 L. D., 699), in- which it is held that a. judgment cancel- _ 
ling a selection of certain. lands made by the State “was a valid judg-. 
ment, binding from its date. ” August 9, 1888, the e ase of Anderson v, 
Norther n Pacific Railroad Company, et ad. (7 L. D., 163) was decided, 
in which it was held that: - | — 


The cancellation of an entry, by che order of the Commissioner of the General Land. | 
Otlice takes effect as of the date when the decision is made: and the fact that such 
order was not noted on the records of the local office until after the definite. location 
of the road, though made prior thereto, w ould not operate. to detent the opera of 
the grant. ; | 

The entry in that case was cunceled by jndg oment of ye our eis Decem-. 
ber 14, 1871. The definite location of the St. Paul Railroad was made 
December 19, 1871, but the cancellation not noted on the records of the 
local office until after’ the last named date. | : | 

The question in that case, as in this, was, when did't the aden of 
cancellation take effect. And tlie deen was in the language above 
| quoted, holding in effect, that the tract there involved reverted to the - 

pubhe domain, and became subject to appr opriation from the date of 
. the judgment uf cancellation, and not from the time notice thereof was. 
received by the local officers , or noted on their records. ; 
— So that the rule, as vontended for by comsel for Hartman and 
- Wheeler, which they contend was stare decisis, and a rule of proper ty 
at the date these applications were presented, was in effect abrogated 
by the decision last above mentioned, six inonthe before these applica- 
tions were pr esented, and was therefore not a rule of property at that. | 
time recognized by this Department. | | | : 
: The Anderson case was followed by Dalistrom v. St. Paul, Minneap- | 
olis. and Manitoba Railw ay Company, January 16, 1891, (1 12 L, D.., D9), 
and by Perrott v. Connick November 24, 1891, (13 L. om 598), which 
| declared the rule to be: | — 8 


‘That a judgment of sneenation ie: effect as of the date rendered, and the laud 
~released thereby from appropriation becomes subject to entry as of such date, without, 
regard to the time when such judgment i is noted of record In the local office. . 


‘It is urged, however, by counsel for Hartman and Wheeler, that an 
decision of Perrott v. Connick is obiter dictum, and hence not authority. 
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- Tn that case, Perrott made aplication to puTb ace fie tract there — 
| involved, under the act of June 3, 1878, (20 Stat., 89). That applica- 
tion was Tnade two days after the Depar tinent had. canceled an entry: 
— covering said tract, and before notice thereof was received at. the local. 
office. The application was rejected by the local officers, for conflict 


| with the eutry theu uncancelled on their records. On the day. the local — tie 


_ Office received notice of the departmental decision, and. after the notice ae 
was received, Perrott again applied to purchase said tract, which appli- 


~ eation was again rejected for conflict with an application made by Con- 


ra nick, a few days before. merous appealed from the rejection of both es 
applications. 


Your office held that the first application should have been eeoived. : ; 


nae and held to await-the final judgment of the Department on the entry. a 


then. pending before it, and reversed the action of the local office : ; | 
thereon, without passing on the appeal from the rejection of the second 


.. application. On appeal by Connick, this Department | modified the | on 


~ decision. of your office with reference to Perrott’s first application, by — 


holding that, when it was made, the ‘Department had two days prior 


‘thereto, rendered final judgment on the entry then before it. © That * ~ | 


- said judgment took effect from the date of its rendition. That said. 


tract was then and thereby restored to. the public domain, and that 


Perrott was the first legal applicant therefor. Concerning the second 2 -_ 
application, it held that it was not an abandonment of the first, and te 


that the controversy of Connick, that the Department’s ieee did 


a not take effect until noted: upon the records of the local office, even — 
should it prevail, would avail him te aS Petrott Was the first aA 


applicant after that was done. | 
Itis contended that said decision is Are ia for the.x reason that, | 


“without changing the decision, the particular thing stated, tight 7 


have been decided either way.” In other words, that. however. the ce 7 


Department may have held with reference to his first application, the . : 


decision must nevertheless have been in Perrott’s favor, under: his 


+ second application. 


= <Dvetr the question as to when the decision of the eee éaticel ; 
_ ling the entry, took effect, was not a controlling question in 1 the Nee 2 


. and that. any decision thet eon was mere dictum. 


A careful examination of that: case has convinced me ‘that Derestis: 


B psh est rights were under his first application, under the rule laid down i in the. 

-. . Anderson case, supra, That had he abandoned that application, he 
would have been cut owt by Connick’s application, filed three days 
before Perrott’s second application. For Connick, under the rule laid ~~ 


down in the Anderson case, would have been “he first applicant. | 


- Perrott’s rights under his first application was the vital issue inthe =~ 
 ¢ase, and the question as to when the judgment of cancellation took 

< - effect, was” the controlling one. The contention that had the decision. 7 We, 

been based on . the second application, it. w ould have been i in. har mony 2 a 
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7 with dig rule Jaid down in Crystal v Dahl, ete., is s of no force, as that 
rule is shown. to have been apres. and pverunned by thie au in 
the Anderson case, supra. - 


It is also urged that the decision is pbiter: because the he eadee a 


_ thereof was not “ needful to the ascertainment of the rights of the par- 
ties,” that the case did not call for its “expression,” and that it was 


- not. “ necessary” to be determined. To all of which I respectfully dis- 


sent, and-hold that under the ci as framed and presented in that. 
case, the converse is true. 7 
I have examined with care the numerous objections urged, and 


. - authorities presented for the purpose of destroying Perrott ». Connick 


as an authority. A discussion. of the latter is impracticable in. this 
' decision, already of gréat length. A careful examination of those — 
authorities however, discloses their inapplicability to that case, because 
Of the impregnable fact that the decision in that case was upon the 
- vital question directly presented by the issues.. Besides, for several 
_ years that decision has been approved and followed by this Department _ 
as an authority. Lough v. Ogden, e¢ al. (17 L. D., 171), and the recent | ~ 
case of the Hastings and Dakota R. R. Co., aonaed June 19,1894. 
I therefore hold that the decision in Perr ott v. Connick is authority, | 
and that it correctly announced the rule recognized by this Department | 
at the date of its rendition, and for several years prior thereto, upon the —. 
question involved. | ; 
It is contended that a dicnaban sent by the pomniacionen of the Gen- 
eral Land Office on February 20, 1889, to the local officers, directing 
them to disregard. any letter of his promulgating the joien in the | 
 Stram case, until received by regular mail, shows conclusively that that _ 
officer must have had a different opinion concerning the time when said 
decision took effect, from’ that held by. Alden and James. 4 
The question here is, when did thedecision of the Secretary take effect, 
7 and it must-be apparent to any rational mind, on reflection, that no opin- 
ion which the Commissioner of the General Land Office might hold, 


could in any way affect the legal effect. of a judgment of this Depart- _ 


ment. Hence I hold, that the telegram sent by the Commissioner of the | 

- General Land Office, as stated, has no pears or influence whatever on 

- the question here involved. 

The decision of Secretary Vilas, sanded. February 18, 1889, ‘can- 

celling the Stram scrip location, took SHO on that: date. And as ne 

‘decision declares— | , | 

This . ... leaves the land. in question open to disposal ander dine publia 

land laws of the United Suntec applicable thereto, and such is the aa of -- 

this Department. 

When Alden and James appear ed. at the igcal office on February 19, 
1889, they were the first qualified entrymen to apply for the. land. oi 


ZZ Their applications, accompanied with the proper land office fees, should, 


when tendered, have ‘been received, and filed to await information from 
nee eon 1936 : | | 





] eee requir ed them to do to initiate cs claim to said. Jand. under the home- : a 
oe stead laws. ‘The retendering COL their applications on. ‘February Ey SE od 
1889, with an express reservation of their rights under their applications oe 
of February 19, was not an abandonment of that a ae 

v. Connick, supra.) ee ce ae os 
vores. «The: fact that. those applications w were 6 rejécted: by the iccal officers 
oe cannot deprive Alden. and J ames” of their rights. ther eunder aS said ee 


ae : of the applicants-2 are concer ned. id. while spendinnea reserves « thie ary eee 
- from any. other disposition... ‘(Goodale 0, Olney,: 2 L. Dz B24; Coder aS ue 


[ ag ie Land: Depart tment, GE the, ‘final Gsicien: in ihe case bE f Hyde ad 
-- MeDonald ». Str am, aa when that information , was. received, aid: . 
Ce vapplications should have been placed of record. When those ‘applies ae 
tions were tender ed, supported by- proper. affidavits. and accompanied — ae 
-._-with the necessary fees Alden and James had done all that the law. ~ 


ae 4 : Lotridge, 12.1. de aan 





ee on follows, ther efor e, ine the: subsequent a ditowed co ties local oe 
Le ee officer s, for the lands embraced in the applications of Alden and J; ames’ * 
- "were erroneously allowed, and. conferred. no rights on the entrymen. - : 
. Lots 8, 5 and 6 in said section 30, applied for by Alden, are there- - 
oo. fore. her eby awarded to him, and the Sw. of the SH.4 of said section ee 
.. 80 applied. for by James is awarded to. ce the other three tracts 

- embraced in James’. application being covered. by the ‘Reed patent oe 
oe now i in. litigation, and beyond the jurisdiction of this. Department. - ee 

-. The. conclusion reached, obviates the necessity. of considering any ‘of ie 
oe the claims initiated « on February D3. 1889, to the tracts herein awar ded. : Le 

oe to Alden 2 and J ames, and leaves for’ further examination on the gain oe 


oe thé. SE. £ of the NW. of said section thirty. . oe 
ea’, The claim of jaetenes was initiated by 8. C. ‘Biown,a as his attorney : . = 
dn fact, on February 23, 1889, by the. tendering of an application to 
enter said tract as a soldiers. additional homestead. It is contended ~~ 
on behalf of this. claim, that all the applications presented for. this. 5 
“tract on’ the. morning of | February 28, were Aimultaneons, and that °° 
therefore the tract should be sold. to the highest bidder.’ oe 
An examination of the record. shows that there was an interval of a 
ase time, although in some cases very brief, between the pr esentation of the _ = 
"different applications upon that morning. Hence they were not simul- 
taneous. Benschoter . v Williams 6 L. D. » A19)5 King: v. Ardell, et a. a 
7 (13 L. D., 190). aot 

oe is fics shown = the esters of Brows ihimself’ that the , soldiavs -_ 
ae e additional scrip, on which the application of Lawrence was made, was 
purchased by Brown in the market, and: that at the time said applica. 
tion was made, was owned by. him, with other s, and. that as a matter — ee 
ioe “Beare! of fact, the application to enter said tract was not made for the benefit _ : os 
See & of Lawrence, but was made for the benefit. of Brown and those inter- 
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aaa with him. This.of it self ronaens the application. invalid, as the 7 


- right to make a soldier’s additional entry 1s a personal one, : and can 


only be exercised in behalf, and for the benefit of the soldier entitled. 


George A. Morris (17 L. ‘D,, 512 at 514); John M. Walker (10 LD, 
_ 854); Selden v. Mathews, et a (14 L. D., 203), | 
This, together with the fact that ‘R. D. Mallet, under a power “of 
| attorney from Lawrence, authorizing him so to do, did, on July 17, — 
_ 1891, dismiss all proceedings instituted by Brown, with referencé i 
— said: tract, and the further fact that 1t is clearly shown by the record 
— that Lawrence's applicatiou was subsequent to both. Hartman’s and 
* Wheeler's, leads me to the conensen that there is no merit in Said 
claim, and I so hold.. _ : 
. . This brings me to the: last stage of the case, Viz: the baaioverey 
between Hartman and Wheeler. Each of these parties claim to have 
been, the first to present his application for said tract on the morning 


of February 23,1889. There is no doubt whatever but that one of them _ i 


_ was the first applicant. ‘Wheeler, however, contends that whether he 
was first in point of time or not, "he was nevertheless the first legal 
applicant, for the reason that the Valentine scrip E., 117, with which 
Hartman attempted to locate the tract in question, ag ioe lena | 
assigned to bim, in that the name of theassignee was left blank in the | 

written assignment of said scrip, that therefore he derived no rights 
by virtue thereof, and that said location was consequently invalid. If — 


thi sproposition be correct, itis obvious that an examination of the — 
| question of aciual priority would be unecessary. - So that it is logically _ 


the first question to be considered. 
Your office, by letter of Juve 17, 1874, instructed the local sficars 
throughout the United States that Valentine scrip was. to be located 


in the same Inanner as ae noun land warrants. aC. L. Q., a 


1874, page 69). 
| By cireular of October 17, 1853, to the local officers throughout: the 
- United States, your office called attention to the fact that military. 


bounty land warrant had been for warded there, in which the blank in __ 


_the assignment was not fled with the name of the assignee. After 
enjoining them to see that: warr ants in the future be in every respect 
- perfected, the iustructious state that “In all the instructions herein 


enumerated . . . the mere statement: of the defect carries with it | | 


_ the requisite knowledge of the method of amoucient, viz: by supplying : 
the omission.” Lester’s Land Laws, 592-93. | 
_ In the case of Michael Callaghan (1. L. D., 301), where the name of | 
the assignee was left blank in an assignment of scrip, 1t was returned 
by your office to the local office, “in order that the party i in interest | 
may have an oppor tunity to perfect said assignment.” — 

The same thing was done in the case of. Mark L, Elkins, Ir., O Ui Dy | 
430). The practice of the Department to allow “the party in ntenest? 
to “supply the omission” in such cases seems. to be well settled. 


= : “that ou the morning of February ‘ 23, 1869, he was lawfully in the ‘pose 2: ie 
Session of that serip, with full. power and authority to locate said tract 
ee a therewith in his own name. ~The omission to insert his” name. as - oe 
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| Hartman } is here “the par yin interest. Do: There is Ane question. ‘but : 


| assignee i in the assignment was: a mere inadver tence, that, in my judg- a 
~ ment, would. not for an instant affect. his substantial riehts in a court. 
of equity; aud should not. do:.so here.” Sapplying the omission. in sald 
assignment would not make him-any more the owner of said Scr ip, nor. 
give bim any more authority over it than he had before. 
This scrip, so far as the government is concerned, is nothing more nor . 
less than its obligation which it has promised to pay with public lands. 


When, therefore, one having the authority to do so, tenders one of those — 


7 obligations for redemption, and it is accepted, the discovery thereafter. 
that the. instrument itself does: not. ‘disclose that. authority, will not 


oe 2 cause the government. to refuse. ‘payment, until. the applicant hasbeen ve 


a, os offered aD opportunity to Supply: the on or or show | his. 8 anthony a 
oe eaiead and: has failed to do so. ae | ae 
> Butit is contended that to. Allow act to etiply the ¢ omission, in ee 


aa “ihe: assignment, would be a violation of the rule prohibiting the amend-... ee 
ment of an application or entry,-after adverse rights have intervened. 
~.I do not think so, An examination of the cases on which thatruleis 
based, as to the amendment of entries, shows that in every instance, 
the proposed | amendments sought to include in. the entry, lands not. 
_. theretofore embraced therein, and to which other adverse rights,either 
by settlement or by entry, had attached. Thereis nothing of thatkind = 
oS bere, and hence that. rule does not apply. ‘Tt has always been the policy. ae 


2 he defeated by mere 0 bockinibalitids: i ‘the: case ae Banks vw Smith, 2 a 
 , D., 44, it was held that an application, defective in form, returned = 
aoe > for-« cor rection, should take effect from the time it was” ‘first received at. me 
"the local office, even. thought: an adverse claim had intervened in nthe 0 


ae . interim. 


The sieele and tnatruceons: s-of'3 your office naive: 5 for yours 5 directed | 


Mas ‘lia applications to make entries under the homestead, timber culture, 


and other laws, shall contain the name and post-office address of the 
applicant, These regulations: have the force and efiect of law, when 
not in: conflict therewith. In the case of Browne ». Ryan, 3 L. D., 468, 


the timber culture applicant omitted his post-office address. It was. 


returned to him by. the local officers for correction. Beforeit wasagain 
received at the local office, another applicant, who tendered. a complete 
- application, was. allowed to enter the land... The. Depar tmeut held that 


the. application of the first applicant was In proper form, and that not-. - as 


es withstanding the omission therein, his rights would date from the ie: e - 


ae his application was first filed in the local office. | | oe 
ee Conceding, : for the sake of argument, only, that the pocuete of the Bs 
ae : x me in ‘question, was, a a part, of the apphoasoe to locate, we > have sub- 





ee eee taudlge = 
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ae stantially the same question presented by the omission of the: name of | | 


the assignee,’ that was. presented.in the case last ‘above mentioned. - 


_ The omission here is of no more importance than in the case cited. The. 


assignment is only prima facie evidence of the transfer of the scrip, 
and is important to the government only in the sense that it furnishes — 
_ the information as to whom patent should issue. -If, where the name 
of the assignee is wanting, the evidence of title and the information as. 


to whom patent should issue is furnished. aliunde, the substantial rights ._ 


of the applicant are preserved, and the government in no wise injured. 
‘lam so thoroughly convinced of the soundness of this conclusion, 
- that a multiplication of arguments or precedents seems to me a waste 
of- time, and I therefore hold that the omission of Hartman’s name as ~ 
assignee in the assignment of said scrip, in the light of the information | 


-. ..€ontained in the record, did not affect the legality of bis application, = | 
_ and.if presented first in point of time, the tract located by said scrip 


was located thereby... And that panes me to the concluding question 
in the ease. 


Both the local office ane your office anne that W heeler’s application ae & 
Was first tendered, and the rule is here invoked “ that where the evidence a 
is conflicting, the concurring. decisions of the local office and the Gens > 


- eral Land Office, on a question of fact, will not, as a rule, be disturbed.” 
_ It is not contended that said rule is mandatory, or that it in any manner 
- abridges the power of the Secretary of the Interior to examine and 
pass on any or all the questions of law or fact presented by the record: 
And in this case, the unusual earnestuess and ability with which every 
phase and issue has been contested, and the apparent desire of all par- 
. ties that I do so, has caused me to go into the whole record, and to 
examine the questions of fact, as well as of law, presented thereby. _ 


Upon the question of ane was the first applicant, Hartman or ~ 


. Wheeler, the evidence is conflicting and voluminous. — Without attempt. 
ing to qiscune: the testimony of each witness in detail, it is sufficient to 
say that both Wheeler and Hartman had each eight witnesses to 
testify to the priority of their respective applications. It is admitted 
that Hartman was the first to enter the office after: the door was 
- unlocked at 9 o’clock on the morning of February 23. But the theory 
of Wheeler and of his witnesses is, that the force behind Hartman, — 
exerted by the surging crowd in front of the door, was so great that — 


: when the door was openel, Hartman was shot FF from a catapult 


across the room and past the receiver, but that, the same forcé operated 


7 upon Draper (Wheeler’s attorney), who held and presented his applica- 
tion, in such a way as to throw him aut a tangent against the counter 


and. directly in front of the receiver, to whom he presented his applica- 


tion before Hartman could recover himself. Ofthe witnesses who testify:: ~~ 


. for Wheeler, one is his attorney (Draper), one is himself, two, Sellwood _ 
and . Chandler, are Stockholders in the corporation owning the scrip © 
_ which Draper tendered on that morning, and Boggs, who appeared as _- 
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: : : ‘the attorney, for Dr ‘aper, and were hence dir ect] y or indireatly: anteres ted . s . 
ae a ther esnlt of the case. Ofthe remaining witnesses, Derby, McCombex a oe 
and Adains, the latter did not sustain the theory of the effect of the 


| aS - force mentioned, on Hartman and. Draper. He testified that Hartman . = . : 
— ranin and got up to the counter before Draper. went in. ~ That he didi: 


oat é according as they came, and that he said Mr. Hartinan’s were No. 1, 








ae that the only strictly. disinterested. witness was Mr. McComber. 


The witnesses of ‘Hartmaa. to. whom. the charge. of interest might 


attach, are himself, Gonska, his clerk, and Mallett, his. partner. The 
| remaining SIX, including John McGinnis, whose deposition was taken 
2 ab Chicago,. had no- interest: in the restil€. of the. ‘proceedings, ‘uaniess it 
was Presnall, who was s himself « an a gpllcant for | a Leg of saidlands 


on that morning. : . 
The testimony of all diese witnesses is in -effeict ‘that: ‘Har tman was 
the first to enter the room. and. present his application tothe receiver, 


so that the weight. of disinterested. testimony is in’ Hartman’s favor: | 
But in addition to this, there is in the ‘record the report of the local - 


officers’ ‘who were in char ‘ge: on that: morning, concerning the proceed- 


ings at that time.. That. report contains the sworn statements of the. 
: Tegister and. receiver, aud their clerk, Jobn MeGinnis. Their state- 
; - ments say that. Har tman was the first. to enter the room on that morn | 
-.. ing and pre esent his. application to the receiver. “That the applications ~*~ 
~. yeceived-on that morning were: nuinbered in ‘the order in which they. - 
: were. presented. That. Hartian’s was numbered Ly Draper's 2, ‘Press 
3 nall’s 3, and so on, The envelopes. in which | the ‘applications were 2 
~~ enclosed. and oti which those numbers were placed, ‘and ‘stillremain, 
are in evidence, and are mute bnt eloquent witnesses of the truthof = 
 Hartman’s contention. Et: is. contended. with vigor that. these state: eee 
ments can not be cousider ed. as evidence, that. they are mere €x- -parte — oe 
on affidavits, ete. ‘They | are in the sworn report of officers. sworn todis: 
_- charge faeir duty, a report ‘made in. the ordinary course of business 
-. and the discharge of their official duties; itis legitimately i in 1 the record, -— 
and is entitled to due weight and consideration. ee 


not see Hartman’s papers until the receiver had them, and that he heard — ne 
the. receiver ask the crowd not to jam, that he would mark the. papers 


. My. Draper’s No. 2, and that he (A'dams) could. not. recollect who was ae 
ee No. 3. Of the remaining two witnesses, Derby was the. attorney. for: F 
". Mansean and. Sullivan, and was. interested in ee the cimeraones Sas 
eee 3 of both Hartman. and Wheeler rejected. 2 eas Mas 3 ~ 

So that. without any intention of ‘eflesting in any V way upon the. gen- ota 
_ tlemen who testified for Mr. Wheeler, the indisputable fact. remains < 


- The receiver and the cler Ic. testified at. the trial, and their oe ee 


a on was a.corroboration of ‘their statements in the report mentioned, 


7 ‘These men were dispassionate witnesses of whatoceurr edon that morn- * 





- ing, They were not in the surging and excited mob around the door, — : . 
ae a but were where e they could s see and know who was the first to enter and eee 
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| present his application, and their statements 18. of great force and assist- - 
-aneein arriving at the truth in this matter. 


From all the facts presented by the récor d, Tam spnvineed that | Hart 7 


man was the first to enter the land office an to present his application. 
on the morning of February 23, 1889, and is therefore entitled to locate 
the tract in question, viz: theSk. 4 of the NW. 4 of Sec. 30, T. 63 N. » B 
11 W., and the sameis hereby awarded him. 

The finding in favor of William Alden as to lots 8, 5 and 6, in said 
‘section thirty, obviates the necessity of a consideration of the claim of 
David Moyer to said lots, 3.and 5, which was instituted on February 23, 
1889, by the filing of soldier’s additional application No. 1421, which 
was allowed as tolots3and 5. The rejection of Moyer’s claim, because 
in conflict with the prior claim or entry of Alden, carries with it the 
application of Billson and Monahan, to be allowed to contest Moyer’s 
entry as to lots 3 and 5; on the allegation that-he was dead on the date © 
when his. application was made, viz: February 23, 1889, which appli- | 
cations to contest, your office held, were Still pending, and SubeCk to 
. future consideration. 
 Uhe finding in favor of eigen and James, respectively, also sprinted 

the necessity of considering the question as to the genuineness of Por- 
-_terfield scrip 74, R. and RB. 1, located by Hartman on said lot 6, and of 
Porterfield scrip, R..and R. 2, located by him onthe NW. of the SE. 4+ 


of. said section thirty, both of said locations having been ale Febru- — | 


ary 23, 1889, after the rights of Alden and J anes respectively, had 
| Gitached to said tracts. | 

_ The effect of the foregoing Andinws and conclusions i is, to beicce the 
claim of-Thos. W. Hyde and Angus McDonald, of Daniel C. Sullivan 
and Carroll M. Mauseau, of Reuben E. Lawrence and William M. Stokes, 
of David Moyer and of Chas. P. Wheeler, to any portion of the prem- 


_. ises in dispute. And to reject the applications of W. ane Billson and 


panes: J. Monahan to contest Moyer’s entry. 

And the further effect of said findings and conclusions is, oa award 
to William Alden lots 3,5 and 6, of Sec. 30, T.63.N., B.11 W.; to Emil 
Hartman the SEH. 4 of the NW, 4 of said Bee: 30, and to Houghton Hi. 
_ James the NW. 4 of the SE. 4 of said Sec. 30, T. 63 N., R. 11 W. 

The outstanding, uncanceled patent, inadvertently issued to ‘Thos. 
Reed, for lots 1 and 2, and the SW. 4 of the NE. 4 of said See. 30, - 
cease: the - ‘Deparunont of anenpezeuon to extend ‘the effect. of this 
decision to those tracts, ree, a en 

Your office decision of September 8, 1993, is (hverdtore modified: as 
above stated.’ ae 





ae a It having Wen held iherpin’ that. a plager location of c one iia ed aiid | sixty acr es, by : : : se 
an association, requires a discover’ y of mineral on each twenty acres, oppor unity’ oye 








at the time of location, 7 ‘a single discovery was considered sufficient. 


.. > will be given the locators fora further: showing, aS, under the rulings in foree oe oe 


| Seoretary Smith to. the Commissioner of the ¢ General Land d Oficn ‘Dae : : oe 





te f JeTeH)i eh by PbO 88) 189 eb EEN (RLW.O) . 


E have consider ed ans motion fone ded was your etter. of April 11, ea 


‘Said. decision held that: 


Boo 1804, for the review of departmental decision of February 12, 1894 as ao 
eee LL. D., 81), in the case of F errell et. al. wv, Hoge. et al, involving mineral ee 
entry No. 209, on unsurveyed land (designated as lot No. 40), made by eae 
a Hoge et al., and known as the Hors se Shoe Placer, on J Jannary 6, 1890, es 
os ? Helena, Moutana: : 


a There must be a discov ery. of nineral of ‘pnohi tent’. acres in a , placer igeuion, of a 
a one hundred and. sixty. acres made by al association ; and such a. ‘location of. that as eke. 


amount, based upon asingle discover; Ys is s void except as to. the twenty acres immedi- se ee 3 























foe EF ately surrounding said. discovery. Se ee eo ee eiees Ea (Syllabus. ). 


The motion alleges nothing new, ee reference is. made to aa as 


decision of the supreme court of Montana in the case of McDonald ef ~ 
Seo al. wv Montana Wood ‘Company (35° Pace. Rep., 668), in. which it. was “ ae 

held not to be necessary. to make a ‘separate discovery on each twenty vee 
eae acres: embraced. in a placer claim made ve by an | association. of persons . nee 
oo covering: one hundred and sixty acres. or Ge as ee 
From a careful examination of said decision. ‘a ‘see no. ‘reason x to dis: se 
nas tir the holding made i in the case under review, § and the s same is there- Paes 
one. fore adhered.to. 7007500, 05 ee : ee 
~. In said decision: it was. ‘neld ‘that Farrell et ale: were not ae eg 
cok “laimants such as would defeat the mining claim, if authorized. by law. 2.0 is 


In the motion for review it is asked that opportunity be: afforded: ‘the: : i 





Seen locators to make further showing, if deemed necessary, as, under the 


= - rulings in force at the time of the location, proof of a sin gle eae fe ne 
Ae * within the limits of the claim was considered. sufficient. es eas 
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"RAILROAD GRAN T—SETTLEMENT RIGHT—OCCUPAN CY. 
HLUDsoN v0. CENTRAL PAci¥Ic R. R.. Co. 


A eenete claim, that will defeat the oper ation of a railroad grant, must be of a 
char acter capable of being asserted by the party in ere under the settle- - 
ment laws. 
Secretary Smith to the Cae of the Conenil Land Office, PDecem- 
(JL) | | ber 22, 1894. (0. W. Py 
The land in controversy is lots 8 and 4 and the S. $ of the NW. 3 z of 
Section 3, 1.2 8., R. 2 W., San Francisco, California, _ 
~The htary of the case previous to this appeal, will .be found in the 
case of James W. Hudson v. Central Pace Railroad vomeeny (15 L. 
~ D., 112). 
| By depar imental ‘datision of July 29, 1899 (15 i D. , 112), a farther 
hearing was ordered, which was, had before the local officers, wie oronee 
for the railroad company. — 


From this decision Hudson wapedled. Your office affirmed the joda 2 


‘ment of the local officers, holding “that so far as shown, the land in’ 
‘question passed under the railroad grant.” | ~ 4 
‘Hudson appeals to the Department. 


I have read the testimony taken at the further eae as wall as : 


that taken at the original hearing, and I can come to no other conclu- 


sion than that the residence upon the land by George Tisdale, under 


whom Hudson claims, cannot be-deemed such a use and occupancy as 
| would except the land from the grant. | 


If Tisdale’s s testimony taken at the original hearing; is to be believed, 2 


and surely, there could have been no better witness, he was not on fie 
land with an intention to claim it under the land laws. He then swore 
that he “did not set up a claim to the land;” that he “ went there and 
‘lived on it, you know, hunted ;” that he “hunted right on the land.” | 
In no part of his testimony ‘does he say that he asserted, or intended — 
to .assert, any claim to the particular tract in controversy. He says 
Haines owned the improvements, and that he On asserted no 
claim to them, or to the land. 

Tisdale died before the farther hearin 2, and it is true that there is 
some evidence that he had made statements which contradict his testi- 
mony under oath. ButIdo not find any Facts prongs out in the proof 
which discredit his testimony. 


A claim that will defeat the operation of the rant, must be a claim 


capable of being asserted by the party in possession under the settle- 
ment laws of the United States. But the testimony of Tisdale shows — 
that: he had no intention of claiming the tract under the settlement 
jaws. He simply lived in the house on the land, by the permission of 
_ Haines, who claimed the improvements, and he asserted no claim to 
the land. See Northern Pacific R. R. Co. v. Potter (11 L. D., 531); 
Northern Pacific R. R. Co. v. Therriault (18 L. D.,.224). 

- The judgmeut of your office is accordingly affirmed. 






a | ad etarr ‘Yy Smith to the Commissioner of the Gener al Land Ofte, Dozen. a 
ae ar L EL) : ee See ber 15,. 1894, oe ee eS (iL D, ae 


-Boyp v, Many. 


to entry by the General Land Office at the date of the execution of the papers. 


ae ‘The plaintiff i in ‘the « case of Joba Boyd v. The Heirs of: Howard 0: i | i, 
oe Maley, deceased, moves for a review of departmental decision of August 
——-8, 1894, wherein the homestead. entry of said Maley, deceased, for the SE.” 


ae ee ee (‘TO THE PUBLIC LANDS. 





Z APPLICATION TO ENTER-PRELIMINARY r APEIDA AVIT. Pe Ds 


x a The rule that Rolae an aes invalid if based upon papers  oeaauted while the: land aS : | - 
= not subject to such appropriation, is not applicable to lands that have been. tec 
* . restored.to the public domain by act of Congress, but not formally declared open ae 


oe of Sac: 25, T. ‘49 N., R. 10 W., Ashland land district, 5 Wisconsin, is. m 


cme and made before the land was subject to entry, was not raised inthe 
. Case: until iti is made i in this: motion for review. mike was not one of. the 
7 grounds of the contest, nor was it ever referred: to before. this motion. | oa 
These lands were restored to the public do main ‘by the act of Septem- . 
fee ber 29, 1890, and were subject: to appropr iation by settlement from the 
Boe 5s passage of said act. Hence, the rule announced i in Smith v. Malone (18 ae 
iL, D., 482), that “An application. to make entry. of public land cannot: ae 
See be. allowed if based on pr eliminary papers executed prior to the time 
+ When said land i is Tegaly subject to such pee eee Is not. appli: a 


held en and Boy ws contest dismissed. 


, complained of Are no new point is presehtady axoépt the fourth, which 
is that: this Department erred “in'not considering: the fact (which § 18 @.. 
matter of record) that the affidavits - were executed at a time when the 
land was not panbject > to entry, being within the grant t to the Wisconsin S 


after the affidavits were. executed.’ ”: | 
The record shows that this land was 4 fotteited i act of Sepite tember 29, 


1890 (26 Stat., 496), and by instructions from the General Land: offic’, | 


was opened for. entry: at the local land office February 93. 1891. Maley 
was a settler on the land on. September 29, 1890, and lived thereon until 


- his death. He was si¢k and unable to go to the land office to. make: 
entry on the date fixed for receivin g applications for. entr Y5 and knowing. 7 
- that fact, on February Dale 1891, he made the necessary affidavits and, 
forwarded them, with his application to enter, to the local office. 


‘The point that this affidavit: on which entry: was made was pr emature 


ae -éable to this case. 





he, The motion ee review is s denied, 
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RAILROAD LANDS—ACT OF. SEPTEMBER 29, 1896. 
THORNTON Q), RHEA. 


The ee right of entry accorded by section 2, act of September 29, 1890, to 
actual settlers in good faith on railroad lands forfeited by said act, defeats the 


right of a subsequent settler to purchase said lands under section 3 of said act. 


Secretary Smith to the. Commissioner of the General Land Office, Decem- 


(J.1H) ber 22, 1894... | (J. L.) 


I have considered the case of Hiram M., Thornton against Columbus 


A. Rhea, upon the appeal of the latter from your office decision of May | 


18, 1893, reversing the decision of the local officers, and deciding that 


Bhea’s cash entry, No. 2606, be held subject: to the epenorinent of 


‘Thornton. 


The land involved is ibe SW. 4 of the NE. 4 of Sablon (epee 1 ie R. 


24 E., Willamette Meridian, The “Dalles land distr ict, Oregon. 

On. April 8, 1891, Rhea made cash entry, No. 2606, under the act of 
‘ September 29, 1890, (26 Stat., 496) for said. tract of land. In his apph- 
cation and. affidavit he stated: 


That he settled on said tract on the fourth flay of Febr wary, 1889; that he had been - 


_ in full and peaceable possession of all of the said tract of land ever since, and to the — 


then present time; that he settled upon said tract with the expectation of purchasing 
the same from the Northern Pacific Railroad Company, if they should obtain title to 
the same; that hé had the entire tract under fence; that he raised a crop on it: for 
_ the year 1890; and that he had. it in crop at the then present time. 


On June i, 1891, Thornton presented his application to make home- 
stead entry (under said act of September 29, 1890).of the S. 4 of the 
,NE. 4 and the N. 3 of the SE. fof section 7, T.18., RB. 24 E., W. M., 
‘containing. one hundred and any acres. In his homestead affidavit 
he alleged: 3 


That he began settlement and staal residence on “ania lane on March 1, 1885, and 


had resided upon said tract, and made it his actual residence ever nee aud claimed - 


. his time for said actual residence. 


At the same time, . Thornton filed his application to are final pr oof 


under his homestead entry aforesaid. - 


On June OA. 1891, the local officers rejected said. application as a the 


SW. + of the NE. 4 of section 7 aforesaid, for being in conflict with cash 
entry we 2606, fads April 8, 1891, by Columbus A. Rhea. — 


Thornton appealed, and applied for a hearing to determine the rele e- 
tive rights.of himself and Rhea; and on a pea 13, 1892 , your office 


directed a hearing to be had. | | | | 
After the hearing, on May 4, 1892 , the local officers vendered the fol- 
lowin ¢. decision : 2 


| 1 From testimony nececutell it appears that.the land embraced in said cash entry 


No. 2606 has been PR neee uuder act of ss Pla 29, 1890, by the defendant, 


who, 


* 
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“9. We Peliews; from the testimony, had in 1 equity ¢ the s best. st night ie > pachase « or* 


i - enter the tract. as x St 
maps o's By We are therefore of F opinion ‘that said ‘oash, entry No. 2608 shonl not be: can- 3 ee 
Sy oe eg a ee ae 


oe ‘The Tocal officers: sent Hoticé: Sat their decision ie letter dated a May rs ies : 
cee “1899, addressed. to Thornton at Heppner, Oregon, ifstead of Tone, Ot: ie 
. aoe gon, which. was his oe office address of record, “Thornton penis oe 


: office 1 his appeal t to the Gener al Land Office, in the following words: 
| To the: Hon. Register and Receiver, U. S ‘Land: Office: ‘You will take notice ead 


H. M. Thornton, ‘the contestant in the above and. foregoing matter, hereby appeals: 


~ from your decision 1 therein, a the Hon. Commissioner of thé: General Land Office. 
car ee ad z:0 M. ‘THORNTON, Contestant. 


ne “No specification of errors: was: filed, cand: no ) notice of f appeal was. 
ae served on Rhea. — | 






On May 18, 1893, your officer rever sed. the decewe of the 60a sitideney: ae 


ee and decided that Thornton had the prior and superior right to the land ore 
in contest, and ‘that Rhea’s cash entry-be held ‘subject thereto. ee 
Secs Rhea, appealed to this s: Department, specifying: errors, ‘in n substance ee 
ee as follows: — | eee 


1. That Thornton filed no 0 specification of errors swith his S appeal to 


7 ya office. 


2. That no notice of Thornton's Ronen Was served. on i Rhea: 


3. That it was error for your office to assume that Rhea waived. oe LES 


fee ‘stood or consented that a decision be had upon the entire. record. 


oy feel to the insufficiency of Thornton’s appeal, and either maiden ee 


4 That the case should hays been considered under Rules of Pr ed 


oe Be and 6. ‘That the fiutings of your office: were erroneous. in 1 fact ¢ and 3 


Bea, aid not A file. any brief or argument pétorey your offiee,” “The é brie ie 


“The ae fact found. byt the Toga officers: was “the fact ‘that ‘heat pur: a 


chased the land, and that appear ed of recor cd: The rest of their. deci- 


a sion was ‘merely’ opinion, ; —inference from. the testimony. It: therefore. 
. became the duty of your office to consider the entire record, saeade | 


: the testimony, under Rules. of. Practice AS. and 49... 


alee sa he tr act of land i in: contest. was. forfeited to. the United States nadér - 
ee 4 the act of. September 29, 1890, (26 Stat., 496). At that date Thornton mye 
| was. and for more than five years had been? an. actual ‘settler in good 
faith on said tract, actually residing thereon with his family. Under > 
ao second section of said act, and the amendment. thereto, approved 
~ ‘Bebroary. 18, 1891, 1 (a Stat. y7 64), he was entitled to a a pre eference Tight to : oa 


: etn in the files before me was filed. March 14, 1892, before the local ae 
officers. Your office erred in “concluding that itis ‘andér stood by the - 
s parlios interested that: a decision is 3 to be had Upon t the entire record. ite 
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date of. the aromaleacon by the Gommiasiones of the eauaat Land 
- Office of the instructions to the local officers, for their direction in the 
disposition of said land. He tendered his homestead: application on 
June 1, 1891; it was rejected June 24, 1891; and his appeal and appli- © 
— eation for a hearing was filed July 2, 1891; ‘all within the period of. six 
months aforesaid. Tis preference right was thereby perfected. | 
The decision of the local officers was contrary to existing laws. Your _ 
office decision is hereby affirmed. Rhea’s cash entry No. 2606 will be 
cancelled, and Thornton will be permitted to make homestead entry of 
said tract of se | . 


a" ae ar 
(rm 7; ACT OF.MARCH' 8, 1891. _ 
+ | ook: 
or” *s PHILLIPS wv, BREAZEALE’S HEIRS. 


A soidiewe additional homestead entry, suspended after the ips of over two years 
for the investigation of the original entry, and released from suspension prior to - 
the passage of the act of March 3, 1891, is confirmed by the eErovaee to section 7 
of said act, and is not subj ect to contest. 


Secretary Smith to the Commissioner of. the General Land Office, Decem-- _ 
ST, B) oo ee ee * * heres 1894... _S * (Pe J. 0.) 


‘ ‘The record in this case shows that Benjamin T. Breazeale made origi- 
nal homestead entry No. 5055 of the SH. 4 of the NW.4 and the NE. 4 
- of the SW. 4 of Sec. 5, T. 42, R. 3 E. Te oeneeale. Missouri, land district, 


February 6, 1868, and final entry thereof November 8, le certificate - 


No, 2462, © 
? It seems that this. oe was held for cancellation by your , office let- | 
ter “C” of March 16, 1888, to the extént of the SE. tof the NW. 4, for 
conflict with a prior entry on which a patent had been issued. By let- 
ter “CO” of November, 6, 1890, the entryman having taken no action, 
the entry was canceled as to this forty acre tract. This left forty acres 
of his original entry intact.- 

On May 5, .1892, Breazeale made additional homestead entry, under. 
section five of the actof March 2, 1889 (25 Stat., 854), of the W.4-of the 
SW.4of the same section, poymerne and range, “ 88.40 additional to my 
homestead No. 5055.7 ee 

-- Meantime, on November 15, 187 5, Breazeale made soldier’s additional 
entry of the N.4 of the SE. +4 of See. 2,T. 29 8.,.R. 26 E., M. D. M., 

_ Wisalia, California, land district. .This entry seems to have been per 

_ fected January 11, 1882, and final certificate No. 1398 issued. Further: 

action seems to face been suspended on this entry, pending the result 

of the investigation as to the original en try, which was ter minated by 

said letter of November 6, 1890. 7 
On July 3, 1893, Omar Phillips filed an affidavit of contest ae iaek 


the last mentioned entry, alleging thatit was not made for the exclusive 


use and benefit of the entryman, but for some other person or persons; 
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oS a that the ee Was 3 frandulent and void; that. the enitr ym arm ade another . : ae 


oS additional homestead. entry. in. Booneville land district, ‘Missouri, upon — ae 


- which final certificate had issued; that. the entryman died in ihe. year i 


a 1893; on information. and belief it is charged that Breazeale did not ce 


oa : transfer of the land. : oS 
_. By letter of August 5, , 1893, your “efi ceniked: to oder we Tooting, 


Me Wiser eis arosesiited thie appeal, assigning as. errors ‘(yt in. 


| “on the ground “that the entryman is entitled. to patent for. the tract. 


involved. under the seventh. section, act. ‘Or: March. 3, ‘1891,. but: that 


patent. could not issue therefor: until the or iginal entry was patented. yee 


It was also decided. that the quantity of land embraced in the three 


| entries being in eXCeSS: of one hundred and Shy. ike the heirs: 


Es : : regard the Visalia entr y as_ valid, but as illegal and void; that. en 
or ot ie county ae which, the land i is situated: does not sliow any ape 


., 8 


holding and deciding that. the entry in controversy Was confirmed by oe 
the act of March 3, 1891; and. (2) in holding that Phillips did not have. ie 


oe es - his atfidavit of. contest. ay Fy , | Ue aoe 
os - Under the proviso. of. section seven of: nad aoe of. Mareh 3, 1891, L, this ss 
os ~ ottry should be confirmed, It reads as follows: > : 


a legal right to ‘have: a hearing order ed ¢ on 2 the @ allegations. contained in... us 


That after the lapse ae two years Foal the date of i issuance of the qoesivar’s receipt a oe 


oe ‘tipoa. the final entry of any tract of land under the homestead, timber- -culture, desert- : ‘a : 
ee land, or pre- emption laws, or under’ this act, and when flere shall be no pending a 


 -. gontest or protest against the validity of such entry, the eitryman shall be entitled: cs 
.. -¢o-a patent conveying the land by. him entered, and the same shall be issned tohim;..* 
‘but this proviso shall not be construed to require the tele of two. years from oe poe 

o ee of said entry before the issuing of a patent therefor. ee a pa 


ee 6b will be borne i in mind that this entry was finally completed i in 11882, - : : 
By order of your office it was. suspended, ‘not because of any defect in - 
-.. it, but for the reason that. the original, to which the entry in contro- | 


| _-yersy was: additional, was, under investigation. That suspension was 


ws removed in 1890, prior to the passage of. said act, and, as corrected as_ : | 


as to the acreage only, the original homestead entr y. was yeady for patent. 
This action on the part of the government could not be construed as a. 
“pending contest Or: protest”. against: the validity. of. the. entry herein : 


involved, and as more than. two. years: had elapsed. since the issuance 
of the receiver KS receipt, TL think it comes ‘clearly within the confirma- 


tory pr ovisions of the statute. quoted. Therefore it is: not subject. to’ 

ay contest, the land having passed. ont: of the jurisdiction of the Depart- 3 
.. ment, (Nawrath v. yon: et i al., 16: L Ds 46; jp aoateles v. uae 
e Ard. D., 48.) © | 


The judgment of your office j is s therefore affirmed. . 
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b Re | a . . : 4 _ 

RAILROAD LANDS—TIMBER CULTURE ENTRY. _ te 
J AMES: M. Dawar, | | 


Section 2, act of September 29, "1890, should not be construed as fimiting the dispo- 
sition of the forfeited lands to the homestead law alone, an@eonsequently pro- 
hibiting a timber eulture entry of said lande. Departmental circular of Decem- : 
ber 24, 1890, should be modified in accordance with this view, 

A timber culture entry, erroneously allowed of laud reserved for the benefit of a rail- 

_ Toad grant, may stand as of the date when such reservation was removed, 


Secretary Smith to the Commissioner of the Gener at Land Office, Decem- 
(JL A) | | ber 24, 1894. | * (J. I. P.): 


By letter “gn of March 13, 1893, your office transmitted here the 
appeal of James M.. Dewar. fon its decision of January 17, 1893, hold- 
ing for cancellation his cash entry No. 4787, for the W. $ of the SW. 4 
of Sec. 3, T. 6 N., R. 36 E., Walla Walla, Washington, land district. 

. It appears that the odd sections of said Twp. 6 were within the grant © 
to the Northern Pacific Railroad Company, act of July 2, 1864 (13 Stat., 
365). That said company filed its map. of general route August 13, 
1870, upon which withdrawal was made October 17, 1870. That on 7 
Tebranry 23, 1871, one J. B. Stafford filed declaratory statement No. 
561 for the ingle Bue. described, together with the BE. 4 of the SE, 4 
of Sec. 4, said township ane HADES) alleging settlement thereon Novem- | 

_ ber 28, 1870. : 
October 4, 1886, this defendant made aber ‘enltaike entry No. 2837, 


which he eomunated: ‘to cash entry No. 4787 December 12, 1891, in 


accordance with the pre OVISIOUS of the act of March 3, 1891 (26 Stat, : 
1095). » 
. The tract in question Was restored to the publie domain by the for- a 
feiture act of September 29, 1890 (26 Stat. 496). 

‘By letter “G” of ee mine 13, 1892, your office. called on the local 
| office for its authority for allowing said entry. By letter of December 23, 


1392, that office replied that the officers then in. charge of the office ied a 


evidently allowed Dewar’s timber culture. entry under the impression 
that Stafford’s pre-emption filing. had excepted the land from the oper- 
ation of the grant, and that when cash entry No. 4787 was nade the 
right of the entryman, as’against the company, was not considered, as 
the original entry had remained undisturbed for five years. 

Your office then held that Stafford had never proved by a hesring 
that his right to the land antedated the receipt of notice of withdrawaj 
at the local office, as provided by the act of April 21,1876 (19 Stat., 35). 
_ That by virtue of section 2, act of September 29, 1890, supra, aid. 


lands were subject to entry, within six mouths thereafter, by actual - 


settlers thereon, under the homestead law only, and that though now 


public lands, the lands, of which the tract in question is a part, are not — 


subject to disposal under the timber culture act. That therefore the - 








a ‘cele be held to have heen! irreg guilacdy allowed, and that the fee > 
as entry was erroneously. permitted: and on these conclusions, based on. a 
7 the. premises above stated, cash entry. No.-4787 is held for cancellation. eae 


‘The first section of said act declares a general forfeiture of ented oe, 


a lands « opposite the unconstructed. portions o of Jand. d grant railroads. 


“The second section is as follows— cs - ee 


a “That all persons who, at the date of the passage sof this nok ‘are. ‘potial: settlers in. | 
good. faith on any « of the lands hereby forfeited and. are otherwise qualified, on mak-— 
ing due claim. on said lands: under the homestead law: within. ‘six months: after the ° : 
passage of this act, shall be entitled. to a preference right to enter the same under » 
. the provisions of. the homestead: Jaw. and. this act, and shall be regarded. as such 


actual settlers from the date of actual settlement or occup ation ; and. any person who 


- . has not heretofore had the. benefit. of the homestead or pre- ‘einp tion law, or who has 


a oe failed from : any cause to. perfect the. title to ao ‘tract of land. heretofore entered by him = | | 
So gee, under’ either of said laws, may make : a second | homestead entry under the Lage) paca: 
Se oe this act.” eR es OS eh et oe PIE er eS eee alg Pic ann NE TIE Sapa ia 


“Th the Gioia of indtructions insuied by this Departinent with: refer- 7 ae 


a ae to said act, December 24, 1890 (cae Le D., p 98) ‘the. following. cone 
: oe of section two. thereof is found— Pee eee ee ee 


Iti is clear that. the first clause of the section allo ws the acral seteler; if gusliied ss = oo. 


8 to make a homestead entry of the tract upon which he has made settlement, and this _ : o 
risa pteference tight. to be exercised within six'months after the: ‘passage of: the ache — 
- While the language of. the second clause is somewhat ambiguous,. Ir have concluded 2a 





o : that the language authorizing ‘‘a, second homestead entry ” refers only. to those per-. wae 
sons: ‘who had theretofore made a homestead entry but failed from any cause to perfect cn. 





aes Peenpiony law. : ie oe ek Cs oe “he 





inne was confined to the homestead law alone: that: they were exelnded 
from the operation of any or all of. the. other. ‘public land. laws. : 

I have not been able to find in the section quoted, nor in ‘the act as a. 
whole, any expression . that would. indicate any. ‘such intention on the» 
part of Congress. Had such been its intention, it would olen have 


ae SO expressed it in clear, plain. and. unambiguous terms. | ae 
ye Had the act. paused after. section one, there would, ‘of: ‘course, ‘hive © a a 
a been no room n for controversy. ; ‘The lands therein forfeited t0. the pub- a 


: . ‘3 the same, - ? ‘The object is to allow any one qualified who had. not. theretofore secured ; Son | 
= ie piece of. land under the homestead law to obtain. a tract of these forfeited lands . oe 
: under’ that: law, and. at: the same e time to take these lands out of tho operation of the - ce 3 ae 








| coulis land laws by any qualified entryman. But there | were a sebtlera 


oo on those lands at the date of the passage of said. act, whom Congress we 





_ deemed it pore to b protects Hence they were > gave the privilege 6 of 3 a : 
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ee preference right of entry, under the inomesread law, upon the .terms 


_ stated. - Those who, for any reason, had failed to perfect tithe under the 
. homestead. law were given the privilege of making a second entry under 


. that law; and all those who had never had the benefit of the pre-emp- 


- tion or homestead law were given the privilege of makin g entry. nde 


- the homestead law. 


+ It will be observed , however, that: none of the aes upon whorn thiese 
_ privileges were conferred are prohibited from entering said lands under. 
the other public land laws, and that persons, other than those included 
in the classes mentioned, are not prohibited from acquiring : said lands 
: under any of the public land laws. a 
_ Therefore, the construction of said section which limited the Gino 


_ sition of said lands to the homestead law alone is erroneous, and the - 


decisions of your office and this Department, based on that construc. 
tion, are likewise erroneous, and said circular, so Har as in conilict here- 
with, is modified. — 

It follows, therefor e, that although the ee culture entry of Dewar 
“was iniproperly allowed, because the tract covered thereby was then 
reserved. by the grant to the railroad company, yet that entry will be 
allowed to stand, in the absence of any adverse claim, as having 
attached at the date when the reservation was removed from the lands 
involved. (Thunie v. St. Paul, Minneapolis and Manitoba R. R. Co. , 14 = 
iL. D., 545; Richard Griffin, 11 L. D., 231.) © 7 : | 

“Should your office, on consideration of Dewar’s commutation proof, 
find as a fact that he had for four years prior to the offering of said 
proof cultivated said land as required by the timber culture law, and 
it is otherwise regular, you will pass said proof to patent. 

Your decision i 1S accordingly oe as above set forth. . 


UMATILLA INDIAN LANDS-ACREAGE OF PURCHASE. 
JAMES A. MARSTON. 


 . The right to purchase Umatilla lands under section 2 pact of March 3, 1885, islimited 
to two hundred acres and,‘‘no more”; hence, if a person makes an additional. 

. entry, under the proviso to said section, the amount that he may afterwards pur- 

_ chase, under the body of said section, is diminished to the extent of the acreage —— 
embr aced within the additional entry. 7 : : 


~ Seoretary Smith to the Commissioner of the Boneval Land Office, Decem- 3 
(J.T. A.) | ee ber 22, 1894. 7 i Pe, (P.J.0.) 


. ° August 19, ends James A. Marston made homestead entry for lot. 7 
-and the SE. 4 of the NW. 4 of Sec. 1, T. 2 N., R. 32 E., La Grande land - 
district, Oregon, and commuted the same to cash entry on LJ anuaty, 13: 
1890. . = 
- March 19, 1891, he made Umatilla cash entry as additional to the ane 
above entry, for lot 4, SE. 4 of the SW. 4 and the SW. 4 of the SE. a 
1801—yoL 19 —37 _ | | 





Ope ie same. , section, containing 116.53 acres. “This venta’ has ‘been 
me affirmed bythe Departinent (James A. Marston, 15 L. D., 340). - a 
.* April 24, 1891, the first payment was made on lots 4 and 5 aie ile ie 
oe YN. 4 of. the ‘SE. £ of Sec. 32, 1.3 N., B. 33 E., untimbered, and the 3 
NE. of the} NW. 4 of See. 16, T.2.8., RB. 34 B., timbered, making a, 
total of 199.36 acres under this purchase, — eo 
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Final payment and certificate issued on Au past. 15, “1899, der ‘act : 


oe of Congress of Marcel: 3, 1885, (23 Stat., 340), The total amount of: land - ; 
: embraced | in the above. entries under said act amount to 315.89 acres. 
Your office decision of January 21, 1893, suspended the said Unnatilia a 
: cash entry, for the reason that the ‘braces entered .under said act: were” 
in excess of the amount: allowed by: the act. Section 2 of the act i is in 2 
tse part a as s follows: a | ae 


: aad reservation shall te approred, the residue of said reservation ands not ‘uatded a 
in said new lines shall be surveyed, if not already surveyed, or if the stakesand monu- 
oe ments,. if surveyed, have become so obliterated that.the lines cannot be ascertained,. 
a : and. the same shall be appr: aised: and: classified into timbered. and. untimbered: Jands;.: ees 
and in. case where improvements have been made by an Indian, or for’ the United =~ 


oe States upon. such Jands, such impr ovements shall he separately appraised, and. ifthe. 








: same” belong. to an Indian, such. Indian shall be reimbursed - the value. of such | oa 


= improvements, in money; but no lands shall be appraised. at less than one dollar and: 


ee twenty- five cents per acre. The said lands, when surveyed. and appraised, shall ‘bene 


a sold : at the Proper land. office of the United States by the register thereof, at, pub- oi 


tae S such éale to. ie advertised in mich manner as ‘the. iSeerstany ‘of the: Tieton shall i. 


= direct. Each purchaser of any of said lands at such sale shall: be entitled. to pur- ee 
chase one hundr ed and sixty acres of untimber ed-lands and an. ‘additional tract of cS 
- forty acres of timbered lands, and. no more. “He shall pay one-third of the purchase oe 





7 “price of. untimbered lands at the time of purchase, .one- third in ‘one “year, and: one- : - oes 
. third in’ two. years, with interest on the deferred payments: at. the: rate of five per. 
ay -centum per annum, and. shall pay the full purchase price of timbered. lands. at: the. oe 


_ -timne of purchase, And where there are improvements upon ‘the lands ‘purchased ee 


which shall have been separately appraised, the purchaser shall. “pay ‘the appraised. 


value of such improvements at the time of purchase, in addition. to. ‘the e-amount a 


coe hereinbefore required. to be paid. 


oe oat or affirmation that he is purchasing said lands for his own use and. occupation, 


Each purchaser shall; at the time of. making his niivolindes inks aia paleenie an os 


oe me and not for or on account of or at the solicitation of any other, and that he hasmade — mt 
no eontract whereby the title thereto shall, directly or indirectly, i inure to. the benefit _ ee 


, a of another. Andif’ any conveyance is made of the lands set. apart and allotted | as. 
ae herein provided, orany contract made touching the same, or any Tien thereon created ee 
before the issuing of the patent herein provided, such conveyance, contract, or lien — 





- shall: be absolutely null and yoid. And before a patent shall isstie for untimbered © : : : 


oe ‘ purchased at least one year and las reduced at least twenty-five acr es to. cultivation. ores 


| “lands the purchaser: shall make satisfactory proof that he has resided upon the lands. “ee 


le No patent shall issue until all payment shall have been made; and on the failure. of a : 
any purehaser to make. any payment-when the same: paconios due, the Secretary of 


2.7 the. Interior shall cause said land to be again offered at public or private sale; after” coe 
notice to the delinquent; and if said land shall sell for more than the balance due 
oO thereon, the ‘surplus, after deducting. expenses; shall be paid over to the. first: pur. 
ae -ehaser: Pr ovided, ‘That :pergons who settled. upon. or acquired t title under the oe a: 
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anntion or homieateal ince of the United States.to fractional subdivisions of lands a 


adjacent to the lines of said reservation, as now and. heretofore existing, and at the: 
time of the sale herein provided for, are residing on such fractions, and .have been 
| unable to secure the full benefit of such laws, by reason that the lands settled. upon 
were made fractional by the boundary line of said reservation crossing such subdi- 
vision, shall have a right, at any time after advertisement and before sale at public 


oe auction, to purchase, at their appraised value, so much of said lands as shall, with 


the fractional lands already settled upon, make in the ag geregate one hundred and — 


sixty acres; and no additional residence shall be required of such settler, but he _ - | 
shall take wal subscribe the oath required of other purchasers at the time of pur- 


chase. Allcontroversies between settlers and purchasers in respect to settlement and 
the right of purchase, shall be ‘heard and determined, upon their priorities and. 
equities, by the like officers, and in the same manner as 8 like contests a are > heard and 
determined under existing pre- -emption laws, Oo a 


| The. question raised by the appeal is, wueenee the soulieany having 
_-mimade the additional entry of Mar ch 19, 1891, has the further right | to 
purchase two hundred. acres more? The decision appealed from held | 
_ that. the additional entry of 116.53 acres should be deducted from the 
199.36. acres which he purchased under the body of the section, | 

. The purpose of. the act in question was to regulate the sale of. ceded 
lands. The essential points of the enactment, in this respect, are that 
| the lands are (a) to be sold at public sale (b) at not less than the appraised _ 
value (c) to the highest bidder, (d) who may thus purchase two .hun- 
dred acres and (e) no more. No qualifications are required. of the 
purchaser, and any one may purchase, pro oyited he be the ee 
bidder at.or above the appraised value. . 

But he can only purchase two hundred acres and ‘no more.” ere 
the language of. the act is exact, mandatory: and prohibitory as to the 
quantity. It seems to me that this clear mandate must dominate 
the provisions of the act, unless there be an exception or clear implica- 
tion to the contrary. There is no express exception, but it is asserted 
that there is an es to the contrary in the first proviso to the | 
second, _ : : 

The purpose of this proviso is s to enable former entrymen to paris 
suificient land to bring oe entries up: to one wencred and sixty. . 
acres. | 7 
The office of a proviso pointy’ is to azeant Soe for the 
purview of the act, or to qualify its generality; in other words, it . 
carves. special exceptions out of the act. Its construction must be in 
harmony. with the general scope of the act, and a construction making. 
it repugnant to the body of the act is inadmissible. - 

Yo hold that.an entryman purchasing under the proviso and. the ‘body. 
of the act, may buy more than two hundred acres is violative of the 


prohibitive mandate, which must dominate the. whole act, and is“ 


utterly repugnant thereto, . and would adopt a construction which is~ 
not to be tolerated in the absence of expression or clear. ‘implication. — | 
As said before, there is no such expression; a necessary implication 
does not arise e because the proviso and the mandate are in no: manner 


ae ciao is no: o authority. for. ‘the repayment OP dowble minimum “excess, erroneously: Z es 
2 “charged for. land settled oo By. the » antryman: peor to withdrawal under, 8 Baten 2 











ee fixed ‘2 ee Tti is ‘therefore. my opinion that. no ) one. person can, ade ae 
i : any circumstances, become the ses ‘chaser of more e than two hundred’ cy 
ae ~The Judgment of your office is s therefore afthemed. 


“Fant D. Lace. 


” Motion for. the’ review of: departmental decision “of Ji une 18, 1894, 18 : | S 


on ZI L, D.,, 580, denied by ‘Beoretary’F Smith, December 26, 1804, 


“REPAYMENT-RAILROAD LIMITS. 


“STOCKARD Ww. CorrEE. 


- Tailroad grant. 


. : , Secretar y ‘Smith to ) the Commissioner of ti ihe General Lana 1 Oftee, Dean : ae 
pa: TeBhy oS 2 Eder 22, 1894. ae CH L. McO. a: 


: ‘Stockard W. Coffee has’ + appedled: from. the decision of ‘your. office, ee 
a oe dated | June -24, 1893, rejecting his application. for repayment of one 
~~ dollar. and twenty. five. cents: per acre, excess paid by. him on his pre-_ ae 
fal ik. emption: entry for. the. N we 4 : of See, 10,, Tt. 3 S., ‘R 9 BE, Stockton land a 
es _ district, California.- . aoe - 
Susi’. Ooffee. filed decay staténient: OE the: ‘tract. November 16, , 1865, Une oo 
en and mace final proof and payment September 22, 1868. - ee 
| The tract i is. ‘part of an even- numbered section. within the primary a 


ee a a Pacific) Railroad Oompany: “Coffee setiled thereon. prior to. the date of | i 
. the. withdrawal of the odd-numbered sections for railroad purposes. 
- He should therefore have been: charged, at the 2 date of his entry; a 


ae one dollar and twehty- -five cents per acre. 





7 he appellant: contends that your ‘office, 2 ater. Soabveigne that eee 
ae « the local officers. have overcharged the -entryman $1.25 per. acre,” ee 
MEY ought in all consistency to have decided that repayment should | a. 
made, and. insists ‘that. the: act of | June 16, 1880. Dar Beaty 281,)8 : 

: demands. eee ee oe 
hes’ fo: Whe: trouble with this contention’ is s that 5 your. » office has no 5 discretion oe - 
-.  -in the matter, and repayment can not be made except in cases expressly ao 
oie | authorized by law.. ‘The law cited by. the appellant provides that. 


“In: all Gases where ‘parties have paid ‘double: minimum price | for. land “which has 


| a Pree been. found not to be within the limits of a railroad a ean aaa the excess 
SO St OF ONS dollar and  Prontytiye cents. oe acre shall t be. eed to the SP oe 
ee on chaser thereof. ee eae Ree inane 
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As the land i in pa Case now ane apnidoration is within the limite | 
of a railroad grant, the act cited does not apply. (C. W. Aldrach et ale, : 


13 L. D., 572.) The appellant fails to cite any law that authorizes repay- 


ment under such circumstances. His case is in its essential. features 
similar to that of Joseph Brown (5 L. D., 316), wherein the Department 
held that, although the land was improperly sold at the double-mininum — 
price, a: your office had no discretion in the premises in the absence of - 
express statutory authority providing for such repayment. | | 
The decision appealed from 1S’ correct, and is hereby affirmed, 


SUTPHIN V. Gownr. 


= s Motion for review of iepartuiontall decision of 7 une 18, 1894, 18 L. D., 
. 527, denied by pecretary Smith, December 26, 1894. 


. SWAMP LANDS_INDEMNITY CLAIMS—PROOF. 
a STATE OF ILrrnors (Goox COUNTY). . 
In, the examination of swamp land indemnity claims the testimony of ties eapusiees 
. «should accompany the report of the agent, but in the absence of any regulation 
-- to such effect, the failure of the agent to send in thé proofs with hig report, 
should not in itself invalidate proofs taken in his presence, 


All testimony in support of such claims should be taken in the presence of the agent, : 
who should also be presen when the peer is signed and Sworn to. a 


_ Seeretary Smith to the Commissioner of thé General Land Office, Dee - 
: io IB.) 9 ber 28, 1898. (GOR) 


. Isaac R. Hitt, agent for the county of Cook ona State of Tlinsis; has 


appealed from your office decision of August 4, 1893 , holding for rejection . 


: the claim of said county for indemnity, on the procs furnished by the | 


State of the swamp character of twenty tracts of land of forty acres 


; each, all lying in Sec. 8, 1.37 N., B. 13 E., 3d. P. M., and sections 19, | 
— 20 and) 30, T. 35 N., BR. 15 H., 3d P. Ma, Cook county, . Tlinois. © me 
oye appears that Spécial Agent J.C. Walker was detailed by your 
office to make the examination in the field and to take the testimony of 
such. witnesses as might be presented by the. State. | 
Walker transmitted his report August 3, 1881, It appears. 40 have 
reached your office three days later. The report pews date J July 29,° 
1881, and contains the following statement: Pe 
' After a full and thorough examination of each of said tracts and the testimony of | - 
the witnesses on part of the State, I have come to the following conclusions as to 
the character of each tract. The following list-of tracts marked “A” attached to 
and made a part of this report, are now and without a doubt swamp and overflowed 


Jands. Also those tracts marked “ BY are arabe lands; said list i is @lg0 made a pee 
of this ee 7 7 






























oe «doubt swamp aud. overflowed. De An = oe 
On October 3, 1881, Isaac R, ‘Hitt itonamitted the é'prooti t Ged upon ne - 
. oo show the eharacter: of: the: lands. . ‘These proofs consisted in. the 
_ depositions: of Alex. Wolcott, aged sixty-s seven -yeats,, and Andrew H. a: 
Hitt to be reinntabte 1 men. and: entitled to credit; each. having fosided.1 ins 
i : Cook county for: many years’ ‘and each. having held offices: of trust. 4 ae 
‘There were. twenty of these joint depositions, each relating toa. forty — a 
ae acre tract, fally described. The officer's Jurat as it appears. a eee =a 


ny hero, witness. my Fiend and sal: of office. 





be of f September, 1881. lh n testimony 
Pt ans ee 7 ee “Witnis M. rrr, 
NE Nota y Public in rand jor Cooke County Hi. Ta, 


"Following g this s jurat is s the ¢ following: Ce ee 
5 re } ‘The foregoing g s testimony was taken i in 1 may Dresenee, sand the v witness Was < examined ? _ 
“ Spebiat. 4 gent Genel fal Land Office. 





ok Yui: office rejected this ‘proot Décatsel the depositions were sworn to 2 oe 
= (September ; 15, Ee more ethan a month, after the e speeial: agent: had: 
7 larly filed tie final ‘report: “the: teport: having: ‘reached your “pifice oe. 
—: August 6, 1881; ‘also because Mr. Hitt had failed to give a ‘satisfactory ae 
explanation. of the seeming irregularity, | after having’ been called onfor 
: that purpose, and that Mr. Walker made no supplementary report, and = 
__ that from the records of your office “it would seem that he (Walker) ae 
urea engaged 3 in. examining. the claim of Lawrence (County, a on Bee 





= The regulations adopted Hig: your ‘oftioe, ‘Angast 12, 1878. fatter wards J : 
. - approved by. this Depar tmen t), in regard to the pr oof required i inclaims 
for indemnity under the act of March. 25 1855 (10. ‘Stat., 634), provide — is 
a th at an regent be appointed t to make ¢ an ) examination i in a the field us each oS . 





See upon the completion. of aS ‘exatiination, notice Be given ‘the’ State. of oe 
oo . the bine and pie when testimony would be received a as to the character ae 

= ace ‘witnesses ‘joushiag: ‘the. “éharacter oF the’ lands. “The ‘evi- 
cee dence offered by. the State must be the testimony. of at least. two o - 
= respectable and. disinterested _ persons. having knowledge of the land, ree 
oe : ete.; these witnesses must state facts, nob. opinions, their testimony. io 
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ant fall and complete; ex-parte affidavits will not be considered, and all 
ia testimony: “must be taken in the presence of the agent of this office.” | 


_ Two .witnesses to prove. the character of each tract are sufficient. — 


| | hen the agent is satisfied from a previous examination that the tracts 
are of the character contemplated in the swamp land act. 


The regulations further require that: 


sh 


Atise the testimony is taken the agent will make a full report to this: office npok 
each of the tracts upon which testimony is taken, together-with his ape as to 


2h the real character of each of said tracts. 


The regulations do not require that the testimony of the A fiestas 


accompany the agent’s report; to avoid the imputation of fraud, this 


should in all cases be done. This requirement not having been made: 


inthe then existing regulations, the failure of the agent to send in the . | 


proofs with his report should not of itself invalidate those proofs. The . 
principal requirement is that. all the testimony shall be taken. in the 


- presence of the agent. The agent, Mr. Walker, says this 1 was es ; ; 


and that he examined those witnesses. | 
While the regulations do not require the agent to be pr esent Ww vhem _ 


~~ the proof is actually signed and sworn to, it is certainly a better prac- 
tice that he should be, and in the future he should be so instructed. — 


- The records of your office as to the whereabouts of Walker, the 


~ agent, on September 15, 1881, do not show that he was then in Cook 
county. » Whether in fact a. was or was not present when the wit- 
" nesses were sworn, it can not certainly be determined. In the absence 


of specific reoniredicita that he should have been present, I do not: - 


_. think the State, after the lapse of thirteen years, should be subjected 


to the tr ouble and expense of producing other witnesses, unless there 
are plain indications on the face of the proof that the evidence has 
been changed or modified since the same was taken, it having been | 


: taken i in the presence of the agent as required by the regulations. 


On examination of these proofs, I find some discrepancies in the . 


a ‘report of the agent: as based on the proof taken. In this connection, 


you will note the NW. 4 NW. a, Sec. 8, T. 37, R. 13; NE. 4 Sh. 1 Bees | 


80, T. 35, BR. 15, and NE, t NW. 4 Seo. 19, T. 35; B. 15. : 
. The action of your office rejecting the pier: for the’ reasons - stated, — e 


_. is reyersed, and the case is returned for examination and eethlement: 


arae 


— upon its merits, as disclosed by. the. report of the agent and proofs 7 


~ presented by the State. . 

















7 ee " PRACTICE-REVIEW—AMENDED RULE qa. 


SANDERS v. ‘PARKER. (On REVIEW). 


“the completed record. 


“Tae "On 1 Ape 16, 1894, this oleae sendlared: a decision 3 in 1 the ca S : ; 
. entitled cause against the application of Parker. to purchase the S.fo0f 
the NE. 4 of, Sec. 8, Tp. 35 N., BR. 4-5, , Seattle, Washington, ‘because 
' Parker had not published the nétice. at the time required byt the renin a 
tae and stone act under which he claimed (see 18. Le D., » 449). oe as ie : 
se ? On June 15, 1894, Parker, by. attorneys, filed: a ‘motion for review 2 = rf 
on ‘under amended rule oF practice number 114, and leave to file argument. 
--was granted him on June 23, 1894. OnJ uly 30,1894, Parker made 
written. request that action be suspendéd on said motion so made by 
- Tim under rule’ ‘114, ‘until he could obtain evidence that the notice a. 
Loa required. had been- duly published i in accordance with law, and for the —~ 
: cea es absence. of which i in | the original record 1 Par ker ’s claim had been Fe jected ee ae 
a Ha as stated, ee eas 
AOU “Om September 5, 1894, Bath er rfamished pr Gort that the notion had pen ae 
Seto? published as required by law, ] but that the same had not been filed with | ae 
aoe the record through negligence. on the part of the claimant to pur chase; “>. "> 
Cees On October 20, 1894, Parker, by his. attorneys, filed pre oof of service . 2a 
ae of the Dapers filed 1 by them after a decision of. April 16, 1894, | 





ELLS ¢ ®. “SNEED. 


hea “Motion foie review a ¢ depastnianted, devision of a wne 218, 1894, 18 3, Dy Di ee 
ee 547, denied a by. Reteiety| Smith, December 29, 1894, ee ie ee ae 








aes ar decision renderéd onan incomplete record will be set aside, where e; On ‘npeligaiion < a 
- for relief under amended rule iu, it appears. that. such, action is required: by aoe. 


4 : | Seer retary Smith to the Commissioner # the : General Land Ope Devon a 


~ 2 ato of Parker to set aside the decision of ‘April 16; 1894, should a not oo 
; = be ranted, and. 16 appearing that. the decision: of. “April 16, 1894, was 
7 < TL endered on an. umeuenet record, and that the componente of the. — ae 


maar Apuit 16, 1894, bee arnulled: ‘set aside: “and: held for natieht Peel ‘that ae 
- «i Parker be allowed. to purchase’ said. innd: in n accordance with the Bro eae 
: ee oe of. the act under, which he claims. a ee ee 
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 $CHOOL LANDS—INDEMNITY—RESERVATION: 
STATE OF CALIFORNIA. 


: . Sections 2275 and 2976 of the Revised Statutes, as amended by the act of February | 
r 28, 1891, do not authorize school indemnity selections in lieu of surveyed school - 
_ sections that are subsequently included within the boundaries of a forest reser-__ 
vation, 7 e 


Se eoretar, y. Smith to the Commissioner of the Gener al. Land Office, ies _ 
OLA) 9... |. ber a7, 1894, (BLO) | 


mie alm in receipt of your-office letter of Scpisiibou: 29, 1894, transmit- | 
ting for my consideration and action certain questions in aontioeaon 
with an application on behalf of the State of California to be allowed 
_ to select the SE. 4 of the SW. 4 of Sec. 26, T. 16 S., 8. 7 E., M D. M., 
in lieu of land in Sec. 36, T. 7 S:, RB. 29 E., M. D. M. 3 | 
The tract mentioned as basis for the selection falls within the pend: _ 
“i: aries of the Sierra forest reservation, as ‘established by executive order, 
dated February 24, 1893 (27 Stat., 1059). | | 
Said section 36 was surveyed of ior to the date of the order aie 
the reservation, and the question is, whether in such case the State — 


-° ean be permitted to make indemnity selection in lieu of sur veyed school 


sections thus embraced in a public reservation, made pursuant toa law 

- of the United States, thereby waiving and oleate all right and title 3 

to the land so used as a-basis. . 8 . 
On November 27, 1893, your office submitted for depacimontal con- 


7 sideration a letter of instructions to the register and receiver at Los 
_. Angeles, California, relative tu certain school indemnity selections in 
_ their Jand district. Said instructions, among other things, directed : 


“that selections upon the basis: of surveyed school sections within the - 


‘said forest reservations will not be allowed.” Said instructions were | ~- 


_ on December 19, 1893, 17 L. D., 576, returned to your office, with the — 
statement that there appeared 6 be no obechion ther eto, ane they. were: 
"accordingly promulgated. es 
Counsel for the State ask a modification of said fistructions SO as to 
perinit: the State to select indemnity for all school sections within a 


forest reservation, surveyed as well as unsurveyed, conn that 


such is the right of the State under existing law. 
_. Your offic e letterof September 29, 1894, recognizes this Pe ee as 
‘sound and expresses the opinion “that andes the provisions of the act — 


of February 28, 1891 (26 Stat., 796), amendatory of sections 2275 and | 


2276 of the Revised Statutes, the State of California is authorized to © 
select indemnity for sections sixteen and thirty-six in townships within. 
the forest reservations in said State, whether surveyed or unsurveyed,. 
the selection of such indemnity lands being: a waiver on the part of the 
‘State of aill right to the land in place, as in said act provided;” and con- 
cludes with thé statement that but for the former decision of your office, 
taking a contrary view, which decision was submitted to and approved: 
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. by this ‘Department! your offive would have no > hesitation i in. accepting 
the State applications referred to. | : De ee 
The general rule of law, well. established in this Deparment and i in : 
226 the courts, has been that the title to school sections in place, if free. at 
5 date of survey, then -vests-in the State. absolutely... 6 Ly De: 419 ee Ei: e 
: D., 459; 9 i; Ds 408; 14 L. D., 681; 15-L.. D., 2135 Cooper wv. ‘Roberts, Ce. 
JL ds How., 173; Meydentelat Vv. Daney Gold and Silver Mining Soe 98. ae 
2 De8., 684, - —. i : 

ak “The cee barore me, ther efore, is whether Sections. 5297 5 and 2276 oe 
= of the Revised Statutes, as aniguded by the act of. February 28, 1891, 
- ehange the rule and. authorize the view expressed | in 1 Your. office letter, - 
_ above stated. - me - ae 
m Amended section 2075 reads as follows: | ee ee so 
fees - Where. settlements with a view to pre-emption or hibinestead: have pega or. ahall 
i ‘haredifier: be made before the survey of the lands in the field, which are found to. have | 
“been made on sections sixteen or thirty-six, those séctions shall be. subject to the. 
claims of such settlers; and if such sectious; or either of them, have been or shall be 
os. granted, reserved, or. pleaged for the use of schools or colleg es in the State or ‘Terri- 
S: tory j in which they lie, other lands of equal acreage are hereby appropriated. and © 
oe granted, and: may ‘be. selected by said State-or Territory, in lieu of such as may be = 
_ thus taken by pre-emption. or homestead settlers. And other lands of equal, acreage 
~ are also hereby appropriated and granted, and may be selected. by: said State or Ter- » 
se ritory, where: sections sixteen or thirty-six are mineralland, or are- included within — 
coi any Indian, militar y,ov other reservation, or are otherwise disposed of by. the United = 
| States : Provided, Where any State is entitled to said sections sixteen and thirty: six, 
or -where said sections: are reserved to any Territory, notwithstanding the same may 
: - be mineral land Or embraced within a military, Indian, or other reservation, the ‘selec- o 
“on bion. of such. lands. in lieu thereof by said State or Territory. shall be a@ waiver of. its” ; 
eae right tosaid sections. “And other lands of equal acreage are als 30. her eb: y appropr jated: 
and granted, and, may be selected by said State or Territory, to compensate deficien- s 
gies for school. purposes where sections sixteen or thirty-six are fractional in: quan- 
os oo tityy | or where one or both are wanting by reasou of the township. being fractional, Q 
af OF from: any: natural cause: whatever. And.it shall. be the duty: of the Secretar y: of the 
Interior, without. awaiting ‘the extension of the public. surveys, ‘to ascertain and 
-. determine, by protraction or otherwise, the number of townships. that will be included | 
3 ~ within such Indian, military,. or other reservations, and thereupon the State or ‘Terri: wold. 
a tory shall be entitled to select indemuity lan ds to the extent of two. sections for each oe 
of said townships in lieu of sections sixteen and thirty-six therein; but such selections =~ 


hs ~ may: not be. made within the boundaries of said reservations: Pr ented. ‘hower er, ‘That — 


= nothing herein. contained. shall prevent any State or Territory. from awaiting the . 


as exting uishment of any § such military, Indian, or other reservation and the. restor ation — 
of the lands therein embraced to the public domain and then. taking the sections — 
: sixteen aud thirty- -six in-place therein; but nothing in this provien’s shall be eee 
: pire conferring: any. right. not. now existing: Toe tea oe 
ee Counsel for the State contend. that the law as anore quoted ‘eléaly | 
oy gives the ight. of indemnity selection in lieu. of any school. sections — 
~ included» within any reservation, and authorizes the Secretary of the. 
Interior to recognize and approve such selections. After a careful _ 
a reading of the section, Tam not convinced. that such. right. or: authority . 
exists. Ishould be glad to be able to. conclude that the right does” 
“exist, for the contrary view must: necessarily result in great inconven- : 
- lee both to the State and the United States. Bs : 
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- Te: seems clear +0 me, however, that in reading and applying section 
| 2275, supra, the date of survey is the point of time to be kept in. view 
éhnougholt, “The words “before the survey” are specifically used in — 


the first sentence which relates to school sections found to be settled — 


upon prior to survey, and the remaining sentences are, as I construe 
- the section, to be read as if the words “before the survey” appeared 
in each. Congress apparently deemed - repetition unnecessary and — 


redundant, and to avoid tautology used them but once in said section. 


JI apprehend the State would most likely take this view, if, under the 


7 at ond sentence of the section, a sixteenth or thirty-sixth section should | 
long after survey be found to contain valuable mineral, and the govern- 


_ ment should for that reason dispose of or attempt to dispose of said 
land as mineral land, and remand the State to the selection of indem- 
nity therefor, and in aoe so it would be sustained by the decisions or 2 


% a Departierit and of the courts. 


Much stress is laid upon the word “entitled” as used in the proviso 7 
in said second séntence, it: being urged that “entitled” means having 


title, and as the State has no complete title until after survey, that said 7 


_ proviso must have reference to surveyed lands. Such contention, if — 
- accepted, proves too much, for while indemnity - would in such view be | 
provided for surveyed school sections found to be mineral or ina reser- - 


vation, there would be no provision for indemnity where such sections 


are reserved or found to be mineral prior to survey. In other words, » 
eit would provide for taking from the State that to which it has-by sur- 
vey acquired compiete title, and granting indemnity therefor, while the 
~ game thing would not be done while the right of the State is a mere 
7 float awaiting survey to give it definiteness and fixity. 
- Of course, Congress did not intend such a result. ‘The word 
“entitled” as used in said proviso is defined by the word right” used 
in the closing words of the same proviso, and refers not to the absolute : 
title, but to such right or title as exists prior to survey. | 
| This view is further sustained by the last sentence of said section 
2275, which provides for the protraction of surveys over reservations 
for ihe: purpose of ascertaining the number of townships therein, and — 
_ thus the number of school sections for which indemnity may be selected. ~ 
But we are not left to the act of February 28, 1891, which contains 


the section above discussed, in order to ee the mind of Congress _ 


with relation to lands occupying the status of those here under Cone 
sideration. | ik : 

. The executive reservation herein referred to Was made piesa to. 
the provisions of section 24 of the act of March 3, 1891 (26 Stat., 1095), 


7 passed only three days subsequent to the approval of the act i of Feb. — _ 


_ ug | 28,1891. Said section reads as follows: 


That the President of the United States may, from time to time, set apart and 
reserve, in any State or Territory having public land bearing forests , in any part of 


the public lands wholly « or in part covered with timber or undergrowth, whether of 
. . commercial value or not, as public reservatious ; and the President shall, by public 
a Proctanation, declare the establishment of sueh reservation and the limits thereof. , 







‘DECISIONS ‘RELATING TO. THE PUBLIC ‘LANDS 


ae bi is 1 be. cbserved that this. ‘section’ provides for. the fener vation: of a 
at 4 public lands.” Under the decisions cited herein, school sections, 
_ surveyed.and unincumbered at the date of survey, are not public lands, -. oo 
_ but are the property of the State, and the act of March 3, 1891, or any 
ae proclamation thereunder could not. operate upon them. — . “The words 


ae publie lan ds’ are habitually used jn our legislation to describe such. ae | 


= Sanger, 98 U. S., 761. | | 
a Wilcox vd ackson (13 Peters, 513), the supreme courts say: 





£ Pee purpose, from that moment the land: thus appropriated becomes severed from the ~~ 
“Tass. of public lands; and that no subsequent law, or pr oclamation, or-sale: would a oe 
el be construed to ‘embrace it, or to operate Open: it; aude te no reservation weto ie 


made of it. 


"See also "Hastings and. Dakota Railroad Company’ v. . Whitney, or 18 . 


a ~ made, of the school sections here in question. 


: - Biate, and they. can not be allowed. 


Department December 19, 1893, 





Motion for the review of departmental decision of pail 5, 1804, 418. . z 


oe u Bsa 358, denied by: percety Smith, December 24, 1894. 
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“RAILROAD. RIGHT OF WAY—FORFEITURE PROCEEDINGS. 
_ Frewowz, ELKHORN AND } MIssouRI VALLEY. Ry. Co. 





- located by the former compauy. 


- Seoretart y Smith to the Attornes y General December 28, 1894. 





aa i, HL) ee OE GWELD. By 
7 oy transinit: hareisith copy of a letter from Ts Hommissiéner of. the — : 
= General Land on dated. November 17, 1894, wherewith: 18 ae aves . = 





PENCE v. GournEy Pe ee | 






as “are subject to sale or other disposal under general laws? Newhall ' De: : Pe 


That whensoever a tract of land shall have once been’ leg gally. appropriated 4 to any Hoc 


‘ “The foregoing! Cater Show. first; that. siwveyed. school’ ee 
: “Shes from claim or reservation at date of survey, are. ‘not. public Jands, 
~ “and. can not be disposed of by any subsequent law or proclamation; 
ee anid, second, that Congress did not by the act of March. 3, 1891, , pure = 
port to. ‘provide for the reservation of ¢ any but public. lands, ‘andi ‘eonse- oa 
“quently there is no reservation made, or intended by s said act to. be. 


There is therefore no: proper: basis for: the selections: made by the re 


oo Or the reasons given, I am. unable to concur in the \ views: i exprnsed’ 
ain your office letter of September 29, 1894, but must adhere to the 
~.- instructions of. your office, dated October 10, 1893, and L approved by. me 


Ae J jitdiatad: pre oceedings should be instituted by tle government to secure the, daaee % = : : 
a -of a railroad right of way, where the grantee fails to construct any portion of its. 
Pe a | road, and such. action is necessary for the protection of a constructed road whose — ca’ 


right of: way, as. approved. by the Department, is,-in “Part, identical with aaa ae 





"DECISIONS. RELATING ‘TO THE PUBLIC LANDS. -_ 589 es 


id Missouri Valley Railway Company, slewing that ine Black Hills | 
and Wyoming Railroad Company, to which cer tain rights of way were — 
approved by the Secretary of the Interior, under the act of March 3, 
1875 (18 Stat., 482), in South Dakota in 1887, had not completed any. 
part of the ad for which such rights of way were granted; and ask- 
-ing the Commissioner to take the proper steps for the forfeiture of said 
| rights of way, in accordance with section four of the above act. | 

- It appears from the petition that the petitioner has, also, a. grant of - 
right of way under the said act, and that the two rights of way are, in’ 
part, identical in location on the ground—which facts are also shown 


by the records of the General Land Office. It appears further that the : 


_ -petitionitig road has constructed, and is now operating its road overits 
said right of way, and that the Black Hills road has instituted a suit 

| to eject the petitioner therefrom. | 
It further appears. that on May-14, 1894, the General. Land Office | 


instructed the local officers at Rapid City, South Dakota, to advise the: : < 


‘Black Hills. Company of the purport of said petition, and to allow sixty 
days for it to - show cause why the Commissioner should not recommend 7 


- to the Department that proceedings be instituted for the forfeiture of it, 2 


its rightof way. | 
Prior to the expiration of the time allowed, the Black Hills Company fa 
_ requested an extension of time, and an additional sixty. days were 


allowed; at the expiration of which time, the local officers reported, ie 


transmitting the papers filed by the company. Subsequently Messrs.- — 
- Robertsons and Harmon, of New York city, counsel for the Black Hills - 
Company, asked for further time for a hearing and for filing briefs. 
_ On November 7, 1894, they were informed by the Commissioner of the | 

General Land Office that no further time would be allowed; but that - 

‘any papers filed in the case before it was taken up in ‘due course of. 
_ business, would receive consider ation ; but nothing more was heard. 
from them. | 
_ With the petition the Elkhorn Company filed two affidavits in sup- 
port of its averments. 

It appears that the Black Hills Gampany does not claim to have 
completed any portion of its road, and the Elkhorn Company requests . 
in its said petition, that appropriate proceedings may be taken by the 
government in the courts to cancel and forfeit the asserted right of the 
Black Hills and Wyoming Railroad Company to right of way under its | 
map as approved: by the Secretary of the Interior, upon the ground of | 
_its failure to build any portion of its road ae desorbed in its said map, in 


accordance with the requirements of the proviso contained in the fourth 


| section of the said act of March 3, 1875, swpra, which. is in these words: 


Provided, That if any section of said road shall not be completed within five years | 
after the location of said section, the rights herein granted shall be for ee as ‘to 
3 any such uncompleted section of said road. : 7 






























: "DECISIONS RELATING TO. THE PUBLIC ‘LAND: 


= ie suit it by the United States, as requested in the petition under consid- a 
o eration, as to the right of way over the public lands. : 
~~ That the right of way granted by the act in questions aan mere ease: soe 
nent: can not be questioned, for the fourth section provides that “there-. 
after all such lands, over which such right of way shall ae shall be 
< disposed of, subject to such right of way.” ae ee 
7 Tf Congress. had: the power: to declare that any : borpération: by. “ai | 
omission of ‘duty. or. ‘Aefpult, as to limitations imposed should forfeit all 





4 there would be no nesaasity for any sation on the part of. the govern: 2 
- ment, for the reason that the Elkhorn Company. could successfully - 
_ defend the suit brought against it by the Black Hills: Company by 
_ showing that the last named company had failed to complete its road: 
. within the time required, and had.no longer any rights: under the 
statute which they invoke, but, in view of the. decision: of. the supreme 
court, in the case of Schulenberg 0: Harriman, 21 Wal., 44, holding that’ 
a failure to perform a condition subsequent does not forfeit: the rights 
——. by. a grant, and that no one can take» advantage. of ast 


OF . ‘protight by the fort mer 1 giantee; so long as the gr ait remains 8 unfoi feited, a, 
either by the act of Congress or the courts.. As the latter road was 
. induced. to build its. road by the action of the Department: accepting . 
and. approving its maps of definite location, I think it is the. duty of. 
Ade Deperiment: to coronene that suit be brought by. the ine 





: preserve the. rights of the Elichorn Soipay “indae its. eran 7 

n. Dther efore submit said petition for your consider ation; and: aes ae 
os that suit may be instituted to forfeit the rights. of the Black Hills 
- Company under its grant of right of way, if in your  dadement. such a 
een! is nec and advisable. ee ee ee 


oe OHAPELLE 0, Ross 





a epi TO a (atiharees oe 


| “WAGON ROAD’ GRANT—ACT. OF ‘SUNE 22, 1s74. 


RoBERTS v. OREGON CENTRAL MILITARY Boap Co. 


ay The certification of Jands ander a Congressional grant. that aes not provide for do 


patent operates to pass the title to the daniels So certified, and remove such lands | 
from the jurisdiction of the Dep artment. 


“The act of June 22, 1874,. providing for the reiniaisneut’ of granted lands and the . 


-selection of lands in lien of those released, while in terms applicable only to 
railroad grants, is remedial in char acne: and may be treated | as epplenvicy to 
wagon road grants. : 


Seer etary Smith to the Commissioner 7 the eet Land Ofte, Decem-. 


; Rave Jeune cea the peer a“ Emmit ia Roberts from your office. 
* decision of April 21, 1893, holding for cancellation his pre- emption cash 
entry veneer LNW. tand E.4SW. 4, Sec. 31, T. 37 S., BR. 21 By 
Lakeview land district, Oregon, on account of the prior appropriation | 

— of the said land under the > gt ant made Hr the Oregon Central ag 


-. Road company. 


‘By the actof J ayo 2, 1864 13 State 355) ¢ a capi was made of odd. 


Pas sections for three ales: in width on each side of a wagon. road, to be 


built from Eugene City, Oregon, to the eastern boundary of the said 

State, which grant contains no indemnity provision. 

-. The State, to whom the grant was made, conferred the same upon ae 
the Oregon Central Military Road company. | 

_. By the act of December 26, 1866 (14 Stat., 374), the fant to’ select 
indemnity from the odd sections within six niles of the road was | 


oe granted. 


The lands i in question fall without the three miles nnd witbin the six 


- miles limits of said grant, and were selected on account. thereof May 
4, 1869, which selection was approved May 21, pe by the Becrotary, Z 
- of the Tnteriot: 


Notwithstanding this certification it appears that the local officer S, 
for some reason not: given, permitted Roberts to make pre-emption cash’ 
entry No. 1502 for this land, but, upon considering the facts relative to. 
the allowance: of said entry, your office decision finds that there is 


: ° nothing in Roberts’ proof, nor in the records, | showing the land in 
- question to have been excepted from the withdrawal made on account | 


of said grant, or that it was not subject to selection by the company | 
for indemnity purposes at the time of said selection and approval, and - 
‘in view thereof you hold that the Jand was not subject to Roberts” 
entry, it having been appropriated to the grant by said appr oval; ane. 
for that reason Roberts’ entry is held for cancellation. a 
' The appeal urges that said list of approval purports to be sronilea | 


 Jands and that although the tract in question is included in said 


approval list, yet there has been no designation of a loss as a basis for 
— such selection, and further, that the company failed to respond at the 









ae was 3 made for the i issuance eof palate to the Tania. ‘ratitedl aia fa 
company, t upon payment. of the: necessary expenses thereof. by! it (the said 
~ company). ‘No patent appears to. have issued for this land but asthere _ 
was no provision for the issuance of patent on account of this grant, at 
: the time of the certifi cation of the Tand in A question, it must the held that, : 





pees within’ the ‘lini and free. ‘fron ‘adverse. ‘lain: at the time ‘of 
— approval, said. land. passed. beyond. the jurisdiction of this Depar tment, 7: 
and while the. company might’ receive a patent upon payment of, ‘the 
Necessary expenses for the issuance thereof, yet its failure can in. no a 
wise affect its tight to. the land i in n question; under its grant and. certifi. a 
cation, as before stated. i ae 
. The Jand having been legally: appropriated prior io. the allowance sore 
“the entry by Roberts, the same was. improperly. allowed, The failure | 
~ of the company to respond to Roberts’ notice of intention to offer poe 
- can i in no wise affect its right to the Jand in. question. — : Rs 
- . In answer to the objection that the company never apecitied: a basis 
“for the selection of. this and, it is s sufficient: to state that. prior: to tte 8 


















| ~ dasis for indemnity: selections: made on Recount: ‘of railroad or wagon: ae 2 
: . road rants. was snot teeta by this s Department. ee ee 









ee piovided 1 it ae held entitled to seléct: other lands i in Tien of said 
- tract under the act of June 22, 1874 (18 Stat., 194). oe oe 
-. Under. date of J une 24, 1893, your. office. advised the company. , that : : 
“the act of Ju une » 22, 187 4, MUD, did 1 not apply t to wagon toad grants but 





“that 1 reason held that it could not. be entitled to selec ‘other lands} in 
- the event of the reconveyance | of the tract in question under said act, 
_ but that you would forward the letter in which the proposition was 
~- made for the consideration. of | this. 8 Papartulenty in . connection with 
o Roberts!) appeal. ee 
Be . While it is tr ue that the “Lbe of ti une , 22, 187 4, , supra, , specifically refers 

; to. railroad land. grants, yet, its: scope. and ‘purpose - would seem to have’ - 
~~ equal: application ‘to grants made toa aid in ae construction of wagon 
aie Toads... 





















ing nad; ‘the: rights under high had attached prion to the 2 allowance 
. of such entries. aoe hs : | 


. DECISIONS RELATING TO THE ‘PUBLIC. LANDS. im 598 


: “The setts to aid i in the construction of railroads aa wagon. eas 
are, in all material matters, the same, and being a: remedial statute, it 
. would seem. to have equal application to grants for both railroads and ~ 


wagon roads. The fact that the words “railroad land grants” were: - 


specifically named in the act, should not be held to control, the act being — 


a remedial act and the purpose of the legislators being apparent, viz., 


company. 


.I must, therefore, hold that. upon: a proper reconveyance of the tract | : 
here involved to the United States, accompanied by an abstract show- 


the protection of the settler who was at the mercy of the grantee Me 


| ing that title to be clear and unincumbered, Roberts’ entry may be “ 


passed to patent and that the company shall be deem ed entitled to select 
- other lands within the limits of the grant, of the character contemplated | 


thereby and upon the conditions therein named. . 
You will call upon the company, advising them of this action and 
' allowing them ninety days within which to make reconveyance as stated. 


‘Should they fail to make a a however, Roberts’ entry must 
be canceled. | 


Your office decision is accordingly modiaed:. 
ee 19- —38 





oe ead oS | “Page. 
Abandonment. 
See Residence. 


Absence, Leave of. 
‘See Ttesidence; and Contest. 


Acecou mts. 
All. contract liabilities for ‘SUrveys are 
legitimately payable only out of ‘the -appro- 


priation made for the fiscal year during — + 


which the contract was signed by the con- 

tracting parties,. unaffected by any exten- 
sion of time for the completion of the work, 

or the date of approval, so long as the work: 
is completed during the life of the appropri- 


Alana: 
See Timber and Stone Act. 


Alienation. 
A purchaser of land prior to the issuance | 
“of patent therefor takes only the equity of. 
the. entryman. charged -with notice of the 
law and the supervisory control of the 
Commissioner over the action of the local. 


| 7 = Alaska. 


The legal status of the sboueine: of, is 
not that of “Indians” as said term is used 
in seetion 2103 R. &., providing for the 
‘approval of contracts with BELSON 80 de- 


scribed....-----.+....---++- ee iid Bee ot claringat ores 393° | 


Amendment. 
See Entry; Practice. 
Appeal. 
_ - See Practice. — 
Appearance. 
See Jurisdiction. 
Application. | | 
For public land should be ejected if de- 
fective when presented ; and the right of the 
applicant, in such case, to thereafter perfect 
his application can not be recognized in the 


presence of an intervening adverse claim.. 37 


To enter, properly rejected on the ground 
that the land is covered, by the entry of 
another, and appeal from such action, confer 


10 tight upon the ee as such ...-..-. 442 


: : : ; Page. 
The rule that holds. an entry invalid if 
based upon papers executed while the land. 

is not subject to such appropriation, is not | 


_applicable to lands that have been restored 


to the public domain by act of Congress, but 
not formally declared open to entry by the 
General Land Office at the date of the exe- 


_ eution of the DANCES sats ees ew eek eeeees . 370 


To make entry of land embraced within 
the uncanceled entry of another gives the 


- applicant noright, even though the statutory — 


life of the record entry had expired at the | 
date of said application ..--..-.--..--..-.-.. 467° 
To enter embracing non-contiguous ants 
may be allowed to stand, asto the contiguous _ 
tracts, on the applicant’s relinguishment. of. 


- the non- -contiguous subdivision .....-..-... 547 


To enter properly rejected, and pending | 


- on appeal, does not oust the local office of its 


jurisdiction over a subsisting entry of the. 


| land involved..........- Cn eee eee eee 442 


The tender and rejection of, can not oper. 
ate to deprive the claimant of his ri ght to. 
again present his application f for proper ac- 


tion thereon..... Soe eies eee eee eea ee 547 


Itis no objection to, that it is tendered . 
prior to business hours in the local office 
where said application is retained by the. 
Jocal officers and duly acted upon during the 
business hours of that day; nor does the — 
fact that said.application bears the date of 


the day previous impair its validity, when 


it was presented on said date and refused 
because filed out of business hours-..-....-. 647 CC. 
A.departmental decision allowing anap- ~~ 


plication to make entry, subject to the pre- 
' ferred right of a contestant, cuts off all 


claims arising after the filing of said appli- 
cation, if it subsequently appears that the 
contestant is not entitled to make entry...- 160. 
To-euter rejected by final decision of the 
Department is res judicata, and can not be © 
reinstated with a view to its allowance un- 


‘der a changed construction of the law..-... 459 


In determining priority of, the staternents 
of the local officers, contained in their report 


made in the ordinary course of business, 


are entitled to due weight ani consideration. 547 
- Appeal from the rejection of, must be 


~ gerved on adverse claimant of record....... 487 | 


595 





Seer ie 


| Ei sea . 


"Page. 


. Theright of a. homestead applicant to file ; 
an amended affidavit, showing his qualifica- : &, 
tion to make entry, will not be defeated by - 


- the pendency of a contest, wherein it is ap- _ 


_ parent that the contestant is not qualified to. 
- take the land in the event that he secures a. : 


. Judgment of cancellation ESE. ac widens em eels 
- Tomake homestead entry should not be. 


allowed where the preliminary atfidavit is. ~ 


executed at a time when the land is covered 


_ by the uncanceled entry. of another - ocnneee = 


Desert LAnp. 
oe desert-land declaration may be exe- 


"outed before the ejudge ofa oney court coe, 


’ Attorney. ce ; rn 


160. 


-A-power of, sracaied and sient vared: “that. . 
oe does. not contain the’ name of the appointee, 


is with an implied authority to complete the. 


- instrument, and make it effectual, by filling ; 
__ in the blank, where itis apparent that such _ 
was the intention of the party posione the : 


power = wie See oS ate c Sere eee oe Ubon ee Soreeete ole ois 


clusive upon the party he represents, where 


his. appearance.is general in. character and: | 


‘no showing of fraud or collusion is made..- 


64 
The. action of an attorney of sont inthe © | 
dismissal of proceedings will be held eon-. | 


211 


The right of, to bind his clientin thecom- _ 


promise of a case will not be recognized, in 
“ithe absence of specific authority therefor. . 


Cancellation. : 


966 


A judgment of, takes effect as-of ‘e. date ': 
2 rendered, and the land released thereby. from a 
appropriation becomes subject to entry as of 


. local office: ....-.- wig eaee ten ec teneeea eee 


Certificate. : ; 


 sueh date, without regard to the time when. _ 
-. guch: judgment.is noted of record 3 in- the. - 


547 


Loss of: swamp. indemnity, being Siow: 2 


a a certified copy of the record may be issued. 
in Heu of ‘the original. ...-.:.c.e0.-e2et eee 


| Certification. 
See Patent. 


- Certiora ven rie 


| Though. an applicant for, ‘may not ‘be en-- | 
titled thereto on the ‘ground of, the wrong- 


~ ful denial of his appeal,- yet, if he is justly — : 
entitled to. relief, it. may be granted, un- 


der the aupervisory authority of the, Secre- 


32 | 


A petition - for, will not be svanted i ‘in the ~ 


| absence of a prima facie showing that calls - 
fora reversal of the action below---...-..- 
7 An application for, will ‘be granted where 


‘the’ right of appeal is denied on the ground . 


| that it was exercised outof time, andthe rec- 


ord does not show. that notice of the de- - 


ee cision appealed from. was. served . on the 








See Lables of. meee: XVIII. 


‘Citize nship. 


~ See Naturalization. acd 
__ Evidence of voting will raise a presump- 


Ds tion of, as fraud on: the part of the voter is. 


not to be presumed .- site wre chet eee eae, 


- The children of a citizen of the United . 
7 States, though born in a foreign: country, : 
are citizens of the. United States by virtue 
of their father’s citizenship... apecamevatedawies 


A citizen of the United States. who, in 


order to practice his profession while resid- © 


ing in.a foreign. conntry, takes an oath 
of allegiance to the reigning ruler thereof, 


parents follows the condition of the father. 


Coal Land. 


ott 


- An entry allowed on defective decl eatery i. 


ae) statement and irregular proof may be equi- 
+ tably confirmed, in the absence of any ad- 
- rerse claim, where ‘& proper declaratory . 


statement is ‘subsequently filed and the 


requisite additional proof furnished. ae one 
‘The character of land ‘alleged to be more » 
- valuable. for the coal it contains: than. for 
~ agriculture must be established as a present 
fact, and from the actual production of coal, 
but it does not follow that there must be an | 
actual, development of coal’ on. each. pOrhy . 
_acre subdivision Soaae ie en eee Pein 


168° 


- Fajlure to. perfect entry. within the statu: - 
tory. period defeats. the right of purchase m — 


_ the. presence of. an. intervening: adverse i 


Confirmation. abd: 
SECTION 7, | 
The lasavertent issuance of final certifi. - 

~ cate, without payment of the lawful price > ~ | 


ACT OF Marci. 3, “4801. 


for the land, does not place the entryman in.» 


& position to invoke: the eonermateny Pro a: - - oy 


visions of said. section. Ferre ae ar ee ee eee 
Said section does not sonfien an. entey 


canceled prior to the. passage of said act, . 
‘nor does. the. pendency of proceedings to 


show cause why said entry should be rein- 


stated. bring it within the operasion of said 


A transferee i is. not: entitled. to the penefit 
of said section where at the time of his pur- - 
chase the records of: the local ‘office show 


that the entry i in question was ie for can. 


C@MAtION 26... eee eee ee eee ee ee eee eee 
An-entry falling iat the confirmatory. 
provisions of said-section i is confirmed as an 


entirety to the exclusion of all other claims 
to any: portion of: the Jand.. Seeue eet e eee ee ae 


18. 


Cireulars.. le Ae 


- without renouncing his: own. eee UA ahi 

ie does not thereby expatriate himself... :..... s 

A claim of membership in an Indian tribe 

- may be established by thelaws and’usages — 
thereof, although such recognition may not 

bein harmony with the general rule. that 

“among free people the child of married 


- INDEX, 


-_ Page. 

5 ae en may be confirmed, under said . 
section, as to a specific. tract embraced with- 
in the purchase of a transferee, though the © 

entry as an entirety is not within the | ‘con- 
 firmatory operation of said act...:.:-....-- 
_ A soldier’s additional homestead entry, 
_ suspended after.the lapse of over two-years 
for the investigation of the original entry, 
and released from suspension prior to thepas- 
. gage of the act of March 3, 1891, is confirmed 
by the proviso to said section,.and is not 
. Subject to contest.-....... fiat te eel sisi wie 


Lontest. 

See Contestant. 
GENERALLY. . 

An affidavit of, may be properly rejected 
. if not corroborated; and where the cuntest- 
ant in such case waives: the right.of appeal 


496 


_- and subsequently furnishes the requisite 


corroborative affidavit, his right to proceed 
‘dates from such time, and should not berec- 
ognized in the presence of an intervening 
contest regularly initiated, and if so recog- 
nized, the preferred right must be accorded 
._ to the intervening, contestant. --.....--.--- 

Where an affidavit of, contains an allega- 
tion as to a condition existing at the date of 
‘the contest, which from its naturemust also 
have existed at the date of the entry, the © 
‘allegation will be regarded in the same light 
- as if the condition had heen alleged to exist 
at the inception of the entry.-----.:---.-.- 
_ A contestant can not take advantage of a 
default, shown by the evideuce to exist, 
which is not specifically allegcd in the afii- 
awit Of so22 sen nacota lego saroscee ets Neen. 

' A clerical error in dating an affidavit of, 


172 


_. by which the contest is made to appear pre- 


amature, affords no ground for the dismissal 


Where several, are filed they should not 
_ be consolidated, or heard at the same time; 
‘but where such action is taken, and the sev- 
- eral contestants submit testimony that calls 
for cancellation of the entry, the case may 
be disposed of on the record somade..-.... 
Where a, has been prosecuted to a final _ 
determination a.second contestant will not 
be allowed to attack. the entry on the same 
grounds, and covering the same time; but 
‘evidence submitted under a second contest, 
with respect to the status of the entry at a 
~ period later than that covered by the first 
contest, may be properly considered .-.-....- 
The amendment of an affidavit of, relates 
back to the original, and excludes interven- 
‘ing contests, where the said amendment 
does not introduce new grounds, but merely 
‘makes more epectige and definite the oneal 
"HAVER ace ces Co ecets eee aces nese ceedine 
Will not lie against an Indian aiioenient 
that has been finally. approved: by the De. 
partment PUaioditmeaneesreceiedeseus seas 
. Against un entry of lands withdrawn for 
: the: ‘benefit of a railroad grant confers no 
. macht as agora the DAMS eaates wees 


4 


- of the contest. -...-...------- Voie wok Saves 
_ Jaw against the heirs of a homesteader can: 


' to the wrongful acts of the contestant...2.. 





Bane ; | 


Instituted for the purpose of protecting | 
an interest sought to. be obtained. through a 
frandulent entry is speculative in purpose,’ : 
and confers no right upon the contestant - -- 360. 

A-case, arising on‘a claim of alleged prior: 
ity of settlement right, as against a'scrip . 
location, and wherein each party pays his 
own costs, is not a, within the intent and 
meaning of the act of May 14,1880,by which | 


a preferred right of entry can be.secured .. 547 — 


DESERT LAND 
The failure of a aesext entryman, whe hes : 
made an entry under the act of 1877, to ad-. 
vise the government, within the lifetime of 
such entry, of his intention to accept the | 
extended provisions of the amendatory act — 
of 1891, leaves said entry subject to contest 
as if said amendatory act had not been 
DPUSSEE esc cdseee eo tewens ween eee cease 121, 931 
HOMESTEAD. | . 
Under a, on the ground of abandonment, 
the default will be held to have been cured, 
where, prior to the issuance of notice the - 


sd 


wife of the entryman returns to. the Jand,:* 


and it does not appear that he has. estab- ot 


lished a residence elsewhcre 


ee ee 


The right of acontestant to be heard on a | 
charge of abandonment is not. defeated by 
a subsequent relinquishment, aud iuterven- , 
ing adverse cnutry of a third party, even: 
though the relingnishment i is not the result | 


A charge of failure to comply ee 
not be sustained, where such failure is due 
An allegation of settlement subsequent to. 


that set up in support of a prior adverse - 
entry affords no basis for.......--..-.----- Ss 


A leave of. absence procured by an entry- :.~ 


man, who in fact had not established resi- - 

dence on the land, will not operate to defeat 

a subsequent, in which abandonment is. 

charged against the entry...---.---------.+ 
Will lie against a soldier’s- additional. 

homestead entry on the ground of its peed’ 

Jative character ~ i220. sos-se.s0554-250 50% nee 


Against a homestead entry, commuted for : 
town site purposes, will not be allowed after - 


the issuance of final. certificate except... - 


upon a clear showing of facts that neces-— 
sarily call for action on the part of ‘the Jee 


GPUMNICNO oo1ac so dee asin cuea cha tener esecenea aod 


A departmental decision. awarding the 
priority of-right to a homestead claimant as - 
against a prior pre-emptor, and directing the — 
suspension of the pre-emption entry to await. - 
the consummation of the homestead claim, 
does not relieve the homesteader from the 
necessity of showing compliance with law 
during the time prior to such decision were 


' such question was not then taken into eon- — 
 SIMOLAON = oda ede ies Gos eeeee i aciewass ou 





or bad faith does not appear 


es successful contestant . 





ae ge a 


-Timpar Curturn. 


The. government will ‘not requirethe < can- 
‘cellation of an entry on account of a failure | 


Te -to.secure a growth of trees that is not due. 


to bad faith or negligence . 


ee 


, Failure of. a timber-culture entryman. to” 
' .gecure the requisite. growth of. trees does” 
~ not warrant cancellation where negligence - 


— No defense to 2 charge of non- éaumplanee 
with law thattheland would not grow trees" 


see eee ee eww we wwe - 


- < 


_ without irrigation, and that such treatment 


of the land was not practicable. iiawvanonase 


No defense to-a charge of non- ‘compliance. 
with law that the entry was included within. 


8. swamp selection. Bia ti GAGS ele shaedaa as 


Right to proceed with: pontine not’ de-- 
 feated by the commutation privilege ‘con-. 


: ‘ferr red. by, section. 1, act of March 3, 1891 a edee? 


Contestant. : 
See Contest. 


38 


A stipulation siieed the parties: that a 7 
hearing ordered on a protest shall be treated 
: as a contest, will not give the protestantthe — 


rights of a contestant, if he has not brought 
himself. within the rules regulating the 
initiation and prosecution of a contest .... 


An order for a hearing, based on an affi- 


davit accompanying | an appeal from the 


_ rejection of an application to enter does uot 


confer the status. of a contestant upon ‘the 


_ applicant...-- uendmandusewe ed eee dedocades 7 


Is entitled to the benefit of a relinquish- 


mentif filed as the result of a contest, though. 
‘the charge is technically insuflicient to war- = 


“tant. a hearing...--... ee ee 7 


‘The qualifications of a.,. are ‘not material 


until such time as he may apply to exercise 


the preferred right of oun accorded to the — 


An agricultural claimant who secures ‘the 


ep - cancellation of a mineral claim is entitled 
thereby to a preferred right of entry: ..-.... 


A preferred right of entry may be secured. 


etek ‘through a successful contestdirected against. 


a desert-land entry, but the contestant in 
_ sueh case must pay the costs of the contest. 


‘The failure of a, to appeal fr om the rejec: 


382 | - 


. tion of his application to enter, filed on - | 
. relingnishment of the eutry, will not defeat: 


his’ preferred right, as against an. interven-. Pg 


ing entryman, whois at the same time] prose. 


is : cuting a contest, involving the same tract, ‘ ‘eth 
_. in which the disqualification of. said con. 
‘fie testant i is charged but not proven. 


sear eer nee 


aA preferred right of. entr y is not acquired 
through a speculative contest. :-..-..--...- 
A second, can not question collaterally the 
sufficiency of the evidence upon which a: 
judgment of cancellation was tendered in a 


; | BENE contest ganas the same entry. snake: 


oO 


| 
I 








; wing BOR Sass “Page: 
Whatever preferred right may ‘exist om 2S 
the cancellation of the entry under attack, — 
' is defeated by. an. intervening proclamation — : 
_ by the President declaring the establish 
ment of a. forest. reservation that includes” 
_ the: land embraced within the contested 


The first, in ay is entitled to +he firs . 


_ process and hearing ,and if,for any cause, 


eile he fails to sustain aes charges, the. second ' 
contestant in time is then entitled to be 


mse eee ewe eee wee eee 


~The: ‘departmental: instr uctions of March °° 


30, 1893, with respect to the reservation of | - 


land covered. bya canceled entry, for the. - aan 


' exercise of the preferred right of a, are only 


7 applicable to contests Proseanted under the 


_ act of May 14, 1880 . 


| 


Declaratory § Statement: 
- See: ang 
dier 8). 


| Desert Land. 


See ‘Contest; NEY - 


Homesterd (subtitle “Sol- 


Bed West provisions of the amendatory act. of 


Marcel 3; 1891, fixing. the price of all, at one. 


dollar and twenty-five cents per acre, are 


applicable to a desert entry of land within _ 


railroad limits, made prior to said act, but 


“4 thereafter 


Deserted Wife. ~* 


‘See Ho mestemd. 


Donation. | 


Claim under: which iets has been due 


compliance with law constitutes an eee 
priation of the land 


| Eminent Domain. — 
In the exercise of,a state may condemn : 


for public purposes, under proper procedure, 


lands embr aced within Indian allotments. 3 


E miry. | : 
‘See Application. ae 


GE NERALLY. 


“not perfected, as seguro? by law, alee 


83 


No rights are dapiedae as Pert te ese 


7 goverment by an entry of land withdrawn - | 
“from such appropriation; but as between — 
» two claimants for such land, after it is re- 


_ stored to entry, A of settlement may 
- be considered 


Trregularly aliowed of land reserved there-. 


. from may remain intact on the restoration 


of the land, and in the absence of any ad- - 


swe ere eee eee eer eee eee oe 


verse interest 


. Of lands withdrawn for the benefit. of rie 


railroad grant, confers no right: ag Beats 
the Grantees etacset. FE EE Oe Pe 
An entry allowed in violation of’ the rule 


eh eae 


requiring notice of the filing of plat of sur- 


yey, will not give the entryman any advan-. 
tage as against an adverse claimant who. ‘ 
alleges priority. of settlement..+...... spew 


: Pigs. 
A Jotiits can not be’ allowed where there i is 
. but one residence and set of improvements 
maintained and oceupied i in common by the — 
_ parties; with the intention to take separate 


tracts when the land is open:to entry...--- ‘938. 


_ Should not be reinstated in the interest 


. of a transferee who is negligent in prosecut- 


ing his claim, and where in consequence of © 


_. such negligence adverse rights have inter- 
. . Wened.......-.. aoa, Baa oa a 136} 


Right of entryman to file amended’ afi: . 
davit of qualification not defeated by a 
pending contest under which the contestant 
can secure no preference. - RPE N soars 282 


May be amended to include an n adjacent 
tract that: was not surveyed at the date of 
said entry, but was covered by the original — 
settlement claim of the homesteader. ....-. 177 
May be so amended as to include land: — 
originally selected by the entryman, and - 
improved, but not embraced within his entry - 
for the reason that it was not-then sur- 
veyed, and he believed that he would be. 
entitled to make an additional entry thereof 
WV HEN SUTVOYVCH sai seesheenet costs teeeen dele -. 43 
An application under section 2372 R.S., 
for the amendment of a cash entry must be 
supported by the affidavit of the original 
purchaser or his legal representative....... 112 
‘An application for permission to change, 
base’ on the alleged worthless character of 
the tract covered by the existing entry, will 
not be granted, where it appears that the 
applicant did not make a personal examina- 
tion of said tract prior to making entry 


GHGPCOF oa vo: sewed oakteunls deed ybee eh swewiene 483: 


- There is nolaw anthorizing, of submerged 
lands lying within a navigable stream-...-.. 505 

Of land, valuable only for the timber and 

_ stone thereon, should not be included in — 
the maximum amount of lands that. may be 


- acquired under the limitation imposed by 


the act of August 30, 1890, as construed by - 


the subsequent act of March 3, 1891...:... 299 


_ DErseERT LAND. © 
' The act of August 4, 1894, “extends relief 
to certain classes of; cir cular of October 11, 


TBM ss sate saints Maa teccee cute Es ies 298 | 


The right of an entryman under the des- 
ert land act of 1877, who is in default. there- 
- under, to take advantage of the additional 
time granted by the amendatory act of 
_ March 3, 1891, cannot be recognized, if his 
. intention totake such action is not formally - 
asserted prior to the intervention of adverse . 


After the expiration of three years from 
the date of the original entry, and subse- | 
quent to the intervention of an adverse 
claim or contest, it is too late to accept the 
option given by the amendatory act --.. - -- 121 
_ By the amendatory act of March 3,1891, 

' the right to make is restricted to resident 
‘citizens of the State or Territory in which 


the land sought to be entered is situated... 495 |. 


INDEX, 





599 


During the pendency of a. , departmental 


_ order. suspending a desert entry the claim- : 
“ant is. not required to proceed with’ the © 
- work of reclamation.-...-.--..---.- Neer -- B82 


‘The regulations adopted after the passage 
of the act of 1877, were formulated on.a con- 
struction of said act, in connection with. 
the Lassen county act of 1875, which held 
that the right of entry could not be exer- 


cised by the same person under both acta, 


and no different construction of said acts, 
in that particular, has at any time been 


recegnized in the Depar tment See Gecniee Baie Ie 


HOMESTEAD. 
See Oklahoma Lands. . 
An entry, canceled for failure to. submit 


~ final proof within the statutory period, 


cannot be subsequently perfected in the . 
presence of an intervening adverse right... 419 
A homestead entry, canceled in part on. 
account of embracing land on hoth sidés of 
& meandered stream, may be reinstated,in _ 
the absence of any adverse claim, it appear. | 

ing that said strcani is not in fact meandered. 
within the meaning of the law and regula. 


oy TOTS ise Se he eects ae gee oe Soe es 463 


A homestead entry may stand’ itaot 
though it includes tracts that according to “ 
the public survey are non-contiguous, by © 


‘reason of théir lying on both sides of a” 


meandered lake, where it appears that said 

tracts in fact form a compact body of land, 

and a fractional quarter section, and where 

the rights of the: entryman are enue to 

an equitable consideration. ......-.2....... 297 
Alleged to be in conflict with a mining 

claim may be.disposed of without regard to 


such allegation, where; after due oppor- 


tunity given, the mineral claimant fails to 


_ Show the extent of said conflict.-........-- 287 


The right to make a second homestead x 
entry under the'act of March 2, 1889, can. - 


not beexercised in the presence of an adyerse - 


claim arising prior to.the passage of said: 


ONG riw as wot oie eed Badu dae na aan ala . 184 


- The intent of section 2, act of March. 2, 3 


_. 1889, was to afford relief to those entrymen © 
‘who for some reason had lost their land, 


and, under the law, were precluded from - 
making a second.entry. It was not in- - : 


‘tended to. allow those, who made entry. 


before the passage of the act, to relinquish = 
_and make a new entry...-...6.---0-2eeee eee 526 
The right to make a second homestead a 
entry under section 2, act of March 2, 1889, 
can not. be exercised. by one who since the 


- passage of said act’ has perfected. title toa 


tract under either the pre-emption. or home- 


_ stead law, the right to which was. initiated 
_ prior to said DU swepaccesses Yewiinae anes en 207 
TIMBER CULTURE. | 


Entry of arid land is made at the risk of 
the entryman, and his failure to show due 
eompliance with law will not be excused on 
the ground that irrigation of the land is’ 


‘not practicable....-.-2++2---.02eeeeeettee 493 


eee ieee 





A ‘dneneulenee claimant; “who enters ‘a 
: co covered. by a swamp selection, is re- - 
quired to comply with the timber-culture | 


aa . Jaw, pending the right of the State. to. be” 
. 4 heard i in defense of the selection....-...-.. 484 


. “The: privilege of commuting. accorded. by. . 
~ section 1, act of March 3, 1891, does not de- a 
feat the right of a contestant to proceed, _ 


ic with a pending contest....-.....- dpe letna se we 38 


Erroneously. allowed of land reserved for | 
_ _ . the benefit of a railroad grant, may stand as’ 
of the date when such reservation was Te 


- Equitable Action. < 
"See Final Proof. | 


A protestant without: interest dose not ; 
have such an “adverse claim” to the land 


involved as will serve to defeat'a reference. 
of the entry to the board of equitable adjudi- 


cation, if it is otherwise ‘subject to. such ae 


disposition .....:.- ee cree reese 442, 467 


Evidence. - ~~ | 
Additional evidence,. under rule of prac: 
tice 100, may be filed in: ex parte, cases at: 
any stage of proceedings......2..6....--.2-- - 19 
_ A deposition,* under the laws. of Minne- 
. sota, taken for the reason that the witness .— 


_ eannot be: produced at the trial, is not.ad- 


-missible where said witness is present atthe - : 


hearing, thoagh he may then refuse totes. 


EG aa Roar Ge ta a Of care aie! 64 
_ Objection to, on the ground that it was | 
not taken before the officer designated inthe — 


."» notice, is properly overruled, where it ap- 


| pears that.on the day set for hearing both - 


Sas ‘parties were present, and. at such time the 


local’ officers named the officer:before whom 
ie. the evidence should be taken, ‘and that the. 


_ 5... evidence was taken in aceordance with. said 
OPMEry .ssescyes ic tsheenceeevcee cawenas heise v 125) 
‘The records i in the local afioe: when offered BY eS 


‘in evidence, should be accepted as compe- 


..” Parol testimony identifying . an entryman . 
as the one named in the records of the local 
office is properly admissible ........2-2-.... 207 
Soe Where fraud is alleged against. an 1 entry- 
. man proof of other acts of a similar nature, - 
- » done about the same time, ig admissible ‘to. 


show intent cskatna ae ewes elena iar 258 


‘Sufficiency of, on which judgment wasren- 
‘dered in a prior contest cannot be ques- | 


a tioned. eollaterally.......... goo ose tucdauee 400°, 


Fees. | 
- - See Costs, under Practice. 

. Of one dollar for notice of cancellation will - 
not. be deemed unearned, where the entry is 
 ¢anceled on relinquishment and the contest- . 

* ant enters the tract ‘80 released. itil gs Sate ee DLT 


S Z | ‘Filing. 


A pre- -emption fling that is. ‘subsequently. 
changed toa homestead. entey exhausts the — 


ae . pre: neve right LishGecedeGeseoae haha ame. HL, 


Page 2 by he . iG 
Final Proof. ie 








‘The provisions: of: section 2268 R. S., ex. 


ten ding the period for. the submission of. pre- ae 
-emption, in cases where the settler is called 


away, from his settlement by military. serv-. 


. Ice, is not applicable toa claim initiated by : 
an enlisted. officer while on leave.of absence is 
> Eom Mis company... sccsconuluclectsa vows (82 


_ Failure to submit pre-emption, within the ” 


; statutory period subjects the. pre- -emption 
claim to intervening adverse rights .-....-- 166° 


‘If a pre-emptor offers, in the presence of 


; - an adverse claim. hemust stand.or fail on the “ke. 2 
* 3 proof so offered ..... ...--. Saglddeaniatd un, AES er 


A pre: -emptor in ‘the submission of, is war- . 
ranted in relying on the certificate of the = 
register. as to. whether the nd: is ' iS ‘offered 4, 


Gr? UNOMELON os ideuk ee cxeSb cs sea benle eevee . ATS 


Rule of. Practice 53, as siended March 15, 


| 1892,. makes the submission of, during a con- | oe - 
. test and after trial has taken place, optional. 194 


Extension of time for submission of, act 


of July 6, 1894; see. circular of October 18, ae a 

FF Se ea pee cme ee ene ie ae ee 806 
In making substituted, to auly. testi. os Se 
mony. lost through no fault of the claimant, =." 
- the testimouy of said claimant may be taken - 


before a clerk of a court of record outside of - - 


- the land district in which the land is situ-- 
ated, and the testimony of his witnesses - 
- taken within said land district, with a view 
to equitable action on the entry, if the © prool Se eg 
. a0 submitted is found satisfactory eats Roper’ |) aie hs 


Where a homesteader, under jnstructions 


. of the General Land Office, submits, afterthe | | 
expiration of the statutory life of his entry, + 
and a ‘protestant, without interest, appears, 


and objects thereto on the ground of the 


entryman’s failure to submit his proof. . 


within the period provided by law, said: 


_ protestant does not have such an “adverse 
~ claim ” as will defeat.equitable action onthe 
‘final proof if it be found otherwise satisfac- .. 


. tent evidence of the facts therein stated..-- 207. - tory----- ae Inches arcieecbeneeredee fesveee! 467 Bee’ 


Entryman should be notified of the expi- _ 


~ ration of the statut ory period for submission 


Balen without ‘publication of notice can 
not be accepted i in the commutation ofatim- _ 
ber-culture entry under section 1, act of 2 


eM RealieS, LBS Rida sahogs inhant oe ee tie 61 


A wagon road company is not entitled te 


special notice of a settler’s intention to sub- 
- mit, if it has no specific claim of record for. . 


ee WS he 


the land claimed by the settler...........-- 49000 


| Blovida. | 


- See Mineral Lands. femek 


Fraud. 


In the investigation of a case. “where 
. fraud is alleged against an entryman, proof . 


i of other acts of a simiar nature, done con- 


temporaneously, or about the same - time, 


is admissible to show such intent ...-...... 258 


7 ‘Hearing. 


See Practice. 

 Momestead. a 

See Application, Entry, Oklahoma Lands. 
One who isin possession of a.quarter sec- 

_ tion of land under a timber-culture entry is 

_ not the “proprietor” of said tract and dis- 
qualified thereby as a homestead applicant 

under section 2289, R. 8.,as amended by the 


_ actof March 3, 1891; nor is the ownership 


of stock, issued hy a corporation whose cap- 

ital is invested in lands, a disqualification 

under said statute....---......00c-enccnenee 96 
A married woman, whose husband from 

' @isease and infirmity is permanently inea-— 

pacitated to support the family, is qualified 

to make entry as the “ head of a family’’... 85 
A deserted wife may make a homestead 

entry, with credit for previous residence on 

the land, where her husband's entry thereof 

is canceled for failure to make final pncor 


within the statutory period.-....-.....---- 242 


ADDITIONAL. . . 
The right to make an entry under the act 
of March 2, 1889, can not be exercised in the 
presence ¢f an intervening adverse claim | 
arising through the negligence of the home- _ 
steader to assert his additional right within 
' the statutory period.....-..--..2.--..---5-- 371 
ACT OF JUNE 15, 1880. | 
‘A purchase should not be allowed pend- 
ing. coutest against the original entry, but: 
& purchase so allowed may stand eulject to 
the exercise of the preferred right of the 
contestant. A subsequent pre-emption fil- 
ing for the land by the contestant, who is 
not qualified to exercise the preferred — 
right, will not, proprio vigore, effect a can- 
celiation of the cash entry and open the 
land covered ther eby to appropriation by 
Other applicants.........-..-.22..-4. ome sa Loe 
SoLprers. | pe 
A soldier's declaratory statement filed by 
-an authorized agent of the soldier, and 
abandoned, exhausts the homestead right 
OF TNO: SOM er oA, sche cSt be wees ceeeas - $0 
One who files a soldier's declaratory 
statement, and entrusts the selection of the 
land to an agent, is bound thereby and dis- 
‘qualified to exercise the homestead right on 


+» MMOUNGP tERCL.osacisc pose iccteeieeeacicseacs 274. 


The right of a homesteader, who files a sol- 
dier’s declaratory statement, to make entry 
dates from such filing, and he cannot 
thereafter, as against an intervening ad- 

: werse Clainant, take advantage of a settle- 

_ ment made prior to said filing.....-.......- 241 

_ A record of dishonorable discharge from 
the military service disqualifies the soldier 

for the exercise of the soldier's right; but 

when, by special act of Congress, the record | 

is changed, and an honorable discharge 

directed, the soldier may then exercise-said 


: homestead. Tight. --~-. ees eerceeseeeeeene 546. 
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. - | Page. 
Séibrew Ss otc es oe 
See Contest. 
Act of August 18, 1894, walidatin g certifi: - 
cates of right; circular of October 16,1894 . 302 


' The act of August 18, 1894, validating . 


certificates of, in the hands of bona fide pur- 
chasers, can not be. invoked to defeat rights 


' which accrued prior to its passage.....--. 160 


- The sale of a soldier’s additional right, 
and atternpted transfer thereof by power of | 
attorney to locate the certificate of said _ 


right, is made good in the hands of the pur- | 


chaser by the act of August 18, 1894, and 


such purchaser is accordingly entitled to = 
- the possession ot the certificate........-... 268 . 


The right to make entry is 4 personal’ 
right, and can only be exercised in bebalf, — 


- and for the benetit of the soldier entitled . 
POOTCCOtcaeectes tonedeswceuemctoneek faceackata 547 


‘The location of, under a certificate of 
right obtained through a transfer of the. 
soldier's right, at a time when such action 
was held invalid by the Department, will 


not preclude the perfection of an additional» | 


entry subseqnently made by the soldier and . 


» transterred to purchasers in good faith. -.. 465 


An entry, made in pursuance of a con-' 
tract to sell the land on the issuance of final 
certificate, should -be canceled as specula- 


’ tive and fraudulent ........ watelcde's Seca 163 


One who admits the ‘‘ trausfer of his right | 
for a valuable consideration’ can not be- 
allowed to make an entry in his own 


POLSON «+22 2s eevee eeedn gece nets eee eens ees 223° 


Indemaity. 


See Railroad Grant, Schoot Land, Swamp 
Lands. 


Indian pana 7 


See Oklahoma Lands. 
An Indian may.uot be a member of two 


_ tribes in a sense that will entitle him to . 


secure lands from both tr ibes under the pro- 
visions of the allotment act of pSbEaary 8, 


ict th ota s et aaout Oe a 829 


The departmental approval of an Indian 


~ allotment is a final determination of the. 
‘right of the Indian thereto, and a contest +. _ 
against the same will not be entertained -. .. 167 


In the exercise of the right of eminent 


‘domain a State may condemn for public pur- © 


poses, under proper procedare, lands em- 


braced within Indian allotments..../...... : 24. oe 


-The relinquishment to the United States 


' by the Indians of their interest in the Wond 
-du Lac Reservation does not defeat their 


subsequent claim for damages on account . 
of the location of a railroad right of way — 
through said reservation prior to such Te. 


linquishment .:-.-.. Sie ace nea pee oes 320. 


Prior right of Indian occupancy, so loug 


as undisturbed by the government, defeats 
the enforcement of the swamp grant ...... 518 








: question i is the only oneatissuc ....---...-- 





: oo a “Page: 
‘The Department has. no such. power: or. 
\ - jurisdiction over the Indians of the Pueblo ea 
of Cochiti, or their lands, as will authorize 
—itto. lease gaid.lands, or to.“ appr ove or dis- aa 
- approve” the leasing thereof 


wee ee eee ew ee eet 


Membership in an Indian tribe. my be. - 


-shown by the laws and usages thereof-.... 


_.: | - Extension of time for payment on the... | 
. lands ceded ‘by the Pottawatomie and Ab- 


‘gentee Shawnees ; circular of August: 13, - 
296 
.The right to hk. ‘Umatilla, ander “ds 


a4 section 2, act of March 8, 1885, is limited to. 


two hundred acres; hence, if a person 
makes an additional entry; under the pro- 
- viso to said section, the amount that hemay. _ 
afterwards purchase, under the body of said - 
-séction, is diminished to the extent of the — 
acreage embraced within. the additional 


Instructions and Cireulars. =x 
Faas Tables of, a ‘XVIII. 
Ss No ise authorizing. entry Ba submerged — 


_ lands, lyi ing ina navigable, stream ..:-...--- 505 


Isolated Tract. , 
A tract of public land subject to ‘digpo: . 
sition . under. settion 24155 R. S., is open 


: = to ‘settlement until the Commissioner takes 
~~ ‘action under said law; and an entry allowed 


_ of such land, prior to.any action on the part- 


-. of the Commissioner, precludes the subse- 
~-. quent: exercise of his authority under said 
. 6) SOCHOM ois. esereeceeeeteectbeetteses eee 


oS Judgment. , 
Bee Cancellation. 


‘Jurisdicti on. Ais 


In thé exercise. of administrative ’ 


authority the - Department may assume, 


_ though the service of notice in the case is 
_ net in accordance with Ceperonspesl, ea hae 
lations . 


ee 


' The appearance of the defendant, one - 


niotidh to reopen .a.case, after default 
therein on his part, is not a waiver of his 
right to subsequently raise the question of; 
and, on appeal from the denial of said — 
‘motion, the appearance of counsel, on behalf © 


of. the dcfendant, will. be held a special . . =) 


7 appearance for the purpose of determining “ 
-the question of jurisdiction, where said _ 


.. The action of the local officers in aceept- | 
| ‘ing final proof and payment does not pre- - 
clude the. Land Department from subse-— 

- quently inquir ing into the good faith of the : 

_ transaction, and caneeling the. entry,. if: 


aj obtained through fraud, or r allowed i in viola- 


— tion of. Lawes iense sche scam State weep enaeens 363, 496 


Lake. 


Seo aur vey. 


48 | 


ae nished .. 


316 





“INDEX. 


‘Mineral Land. | 
See Timber and. Stone Act.. 


Paragraphs 109. and. 110 of the General : 
. Mining Circular. amended by. circular order : 
of Tuly 2, 1894. .-..-- Cire ise ot naanele Sone eee i 


Spb Se ae ee cae. MS Bie 
| Married. Woman. oi ee 
7 “See Homestead. 136° 


Circular of July 9, 1894, with al t6 eS wy 


determining character of lands within rail : 
road Svante... son: Pat eked ads Jee met elegans 


Pe 


~ Phosphate deposits held not to exclude Tr 


- lands from a railréad grant that. excepted. 


from its terms mineral lands.-..-.-. cree me 


|. The act of October 1, 1899, with respect to. 
settlement claims on ‘Florida phosphate... 


lands i is retrospective in character, applying g 


. exclusively to cases: arising ‘prior to. April’ ; 
Sek 1890; ‘and under the provisions of said-act- 


an entry made prior to said date willnotbe . 
- cenceled, on account of the subsequent dis- - 
covery. of phosphate, if at the date of the 
entryman’ 8 settlement he had no knowled, ge - 
of the existence of f phosphate ASposite on. 


his claim 


de a ee ee 


A final ceeielani of the Department hold- - 


ing a tract to. be non-mineral is acne 
‘up to the period covered by the hearing; . 
- butsuch decision willnot precludeafurther .. 
_ consideration based on papeeanen explor.. 


ee ee ee 


Whiming Claim. 


The published: notice of Seplibation: will | 
not be deemed insufficient on account of fail 
ure to give the names of. adjoining claims, ee 
where the numbers of said claims: are fur. i 


a a en ee i al 


‘Failure of the original locator to adverse 


an application: based on a junior location : 


- ent as. against the claim of the prior locator. 


|. The dismissal of judicial proceedings in- 
- stituted on an adverse claim constitutes a 


waiver of said claim... -..- ete ee Pasta des 


_. authorizes the assumption that the claimant | 
under the junior location is entitled to a pat- 


246 


The failure -of mineral claimants to. com-: § 


ae: ply with a-departmental order, and show by 


“ survey theextent of an alleged conflict with 
an agricultural entry, warr ants: the conelu-. 


sion, in the disposition of said entity: that no . 
an such conflict GRISt6 4455.2 55204 eee sees : 
-An-adverse. relocation, made during ‘the 7 


pendency of an order. holding the original 


: claiiu. for cancellation, gives ‘the relocator °- 


no standing to be heard as paeaeal the right 


of the claimant 


ee ee 


856 
A. raineral discovery, sufficient to warrant ee 


 thelocation of a, may be regarded as proven, _ 


able prospect of success in devoloping a. 


valuable WINGS 22%. eee cee: awed 


~~ “where mineral is found, and the evidence 
_ shows that a person of ordinary prudence 

‘would be justified in the further expendi: - 
~ ture of his labor and means, with a reason-._ 


— INDEX. 


oe 

“It having been held that a placer location 
of one hundred and sixty acres, by an asso- 
‘ciation, requires a discovery of mineral on ~ 
each twenty acres, opportunity will be 
siven the locators for a further showing, as, 
under the rulings in force at. the time of . 
location, a single. discovery was considered 
sufficient.....--. Rise li gcede Matilda y chee .... 568 

A protestant, who alleges no surface con- - 
flict, is not entitled to be heard on appeal 


‘before the Department. eye wis wed aa baat sane 356. 


Mission Claim. 

Under the act of March 2, 1853, providing 
for the confirmation of, the Roman Catholic 
Church is a proper beneficiary as a religious 


_.. society .....-.-.- ccnitas Sake eetececese seae ee 196 


The. confirmation. made by said. act, on 
account of, ‘is limited to the land actually 
used and occupied in the maintenance of the 
- mission at the date of the passage of said 


Bb seecssu gee hater ee ey -.. 198 }, 


Naturalization. 

Mexicans residing in Califor nia vat the time 
of its cession to the United States, and 
remaining therein, became citizens. of the — 
United States under theeightb article of the — 
treaty of cession. if they did not, within 
one year thereafter, declare their intention. _ 
of To Moxican citizenship ........... 270 

A declaration of intention to. become a 

citizen filed by an alien who does not cont- 
plete his, during the minority ofhis children, 
confers upon said children, at-theattainment 
of majority, the status of persons who have 
filed their declarations of intention........ 507 


N otice. 
See Pr actice. 


“Offered amd. 


_ See Final Proof. - 

The act of March 2, 1889, withdiae ina all 
-public lands (except those in Missouri) from 
- private entry did not repeal the distinction 
_ between offered and unoffered lands mate 
in the pre-emption AW ...--+---7-+-2eeeee- 478 

The withdrawal of, in aid of a railroad © 
grant, abrogates the original offering, and 

“brings them within-the category of unof- 

. fered lands, if subsequently restored to the 
* public COMM Diesen sada wvetniee Bois. sate . 513 

Oklahoma Lands. =! 

See Indian Lands: Townsite. . 

_ The provision in the act of March 2, 1889, 
opening to entry lands in'Oklahonia, to the 
effect that rights of honorably discharged 
_ soldiers shall not be abridged, does not ex- | 
cept such soltiers from the terms of the 
‘clause in said act prohibiting all persons 
from entering said territory prior to the 


. time fixed therefor..-......-. Baa Cateingian 31, 521 | 


‘The disqualitication imposed. upon persons 

_ who enter the Territory of Oklahoma, prior 

_ tothe time fixed therefor, can not be ignored | 
on the ground that the: ‘settler was misin- 
- formed as to the laws... eer ee eiclee ee 


operation of this act,” 
_eepting and excluding all mineral lands . 





Page , 
The mene: to ites a second homestead. 
entry under section 7, act of February 18, 
1891, may be exercised by one whose first 
entry was made prior to the passage of said 
act, and relinquished subsequently thereto ~ 


in the settlement of a Contest..-....-...... 288- 
-. ‘The fact that a person has. comtuuted a. 
‘homestead entry does not disqualify him 

' from making a homestead ney within the ~ 


Public Land Strip....--c:-..esssesee0s. un 540- 


Patenmt.. 


See Private Claims. a 
Under a railroad grant. which provides . 


that “all mineral lands be ‘and the same are 


hereby reserved and excluded from the 
issued for lands, “‘ex-. 


should any such be found to exist,” does not 
reserve to the Department the power and 


_ authority to subsequently inquire into the, 7 
character of the lands.-.....-......-------- 410 


- The certification of lands under a Congres- i, 
sional grant that does not provide fora, 


_ operates to pass the title to the lands so cer- © 


tified, and remo ve such lands from the juris- - 
diction of the Department.......0.2-..----- +591". 


Payment. 


Extension of time for ; eireular of. Gates. 
ber. 18, 1894, under the act of July 26, 1894. a 


Phosphate Lands. 


See Miner at Lands. 


Practice. 


AMENDMENT. 
Of an-affidavit of contest relates back to 7 
the original if'no new charge is made...... 309 
When required by decision of the local. - 
office, the right to proceed -dates from com- 
pliance with said decision dey ahetiead . 458. 


| APPEAL. 


From the rejection of an. application to. 
enter land will not be entertained in the. 
absence of notice to an adverse claimant of » 


A copy of the appeal and argument there- — 
ou mailed to the register of the local office — 


is not notice of such appeal to the adverse Se. 
party il not served on him by said officer.. Ob 


~ When notice of adecision is given through ~ 


the mails by the local office ten days addi- = — . 
tional are allowed within which to file, - - 
- without regard to the date when the appel- 
lant actually receives said notice ..-.--.- 2. 478. ” 


The provisions of Rule 79 of Practice can. » 
onjy be invoked on behalf of a litigant who 


' has himself filed a motion for TOVIEW -. anne 294.. 


CosTs. 
In a hearing ordered to determine whether ~ 


a contest is speculative, as: charged by an 


intervening entryman, each party must pay 
his own costs as provided in Rule 55 of ant 
Practice...... pbisosab ead edeoenenseeewsenes 426. 

Of a desert land contest, under act. of. mos 
May 14, 1880, must be paid by contestant... 383. 








PP na § “Page. me . ere 
“HEanine. : Ma ae ee Oa ea ReaEaRine. ie ae Oo a 
Rule 2, amended Tay: 14, 06S 4s An affidavit in support 0 of a ‘motion’ for, 
‘Should not be ordered on a: protest that — |: on the ground ‘of: newly discovered: evi 
be. involves. charges already under investiga-. fe. dence, must: show: that. the evidence was 
tion: by the. eovemmnent ea osenwecete sean, 442. - unknown to. the party, not. merely to his. ? 
| . ss | counsel; and the affidavit of counsel st ie 
Norice, . insufficient without: that of the party .-..-. 543 
See Jurisdiction. oe cok os “It must be shown, in support of a motion 2 
Bale 9, amended, Taly Fa cue er anaae aaae for, on the ground of newly discovered evi- 


Of a contest by registered letter is not. 
personal service, and. confers no EOS: 


tion on the local office. ....... Seawicees o---- 405 : 


A slight error in the spelling of claimant’s 
name, occurring in the service of, will not : 


‘defeat said service, where the rule of idem ss 
sonans is: applicable. sadgite pecs tteeecenesee 220 


_ The publication of, does ‘not confer: juris- a 
diction, if the order therefor was issued _ 


without due showing of’: diligence on the | 
-.. part of the ‘contestant, nor ¢an. such notice. ~ 
“pe made good by a subsequent affidavit — 


- setting forth facts sufficient to’ warrant 


A case should. be remanded for a further. 


= hearing | where — judgment by default is 


‘obtained against the entryman, and it is — 


> made.to appear that the notice of contest . 


was served.by publication and was* not 


: ee published in the newspaper nearest. the 
ea land, and that a meritorions defense exists. 123 


- An error in the description of the land, 
: occurring in the proof of posting, is not ma-, 
terial, ‘where it is apparent that the nating: 
- was duly made on the land in ‘question. zee 220 


_. Where publication of, for sixty days is. 

# required there must be publics Hon ‘ONCE B 
8 week for ten consecutive WORKS sh acsccees- 105 
% In making : service of, by. publication. it is + 
not material who deposits the registered 

-.. letter in the post-office, so that in fact such | 
letter is sent as required by Rule 14 of Prac- a 
tice: ast. wee nee ee eee ener eee ee eee e eens ES 220 


—~«Of.a ‘decision to an attorney of record i ig. 


| ae notice to the party he represents; and said . 
party will not be heard to say that his 


attorney was not then authorized to act for 7 
him in such matter... arenes a saoecenec ks Obed 


A party i is not entitled to be heard ¢ on the 


adverse action on his application to enter, - 


where the notice of such action was sentto | 


: the post-office address furnished by him, 


The rule that requires a copy of the — | 


- decision to accompany the, is not applicable _ 
~where the notice is sent by the-General || 
- Land Office to. attorneys of record resident | 


ae = in Wasbington. pecieeeeese erences ecacee , 461. ; 


In writing from the. General Land Office - 
z to the resident attorney of recordin acase .. 
that. ‘action -has .this day been — taken” 


, thérein, is sufficient notice of. an adverse Se 


decision... -...21:--+-. eee eestenseapeatee s 46) 


IN DEX. 





-. dence, that the. testimony could: not have 
been discovered. by due diligence, and the — 


facts relied on to. show such aaigene must . 


be set. forth i in the motion ..--..._......-- .. 543. 


A new trial will, not be. granted. on: the» 


ground of newly discovered evidence, where 


‘such. evidence is expected : from a witness 
who was called ‘and examined on the trial, 


_ itbeing the duty of counsel to question the © 
witness, when upon the. stand, as to-all  ' 
matters pertinent to the case - & weveeeee ss 548. 


A case will not be remanded for the pur- Pc 


~e ‘pose of inquiring into charges of Abandon. 
Publication. ..-.----.-- 20. .eeepeeeeee eet 316 |: 


‘ment. subsequent to a final decision of the | . 
Department, though such charges may form 


| the proper basis for anew son UREReS aie 204. 
. REVIEW. : Se, me Ne ; 


A question as to the correctness of the ° 


record comes too late, when raised for. the - ie 
first time on motion for.----. Sthugdaeemewene 473 : 
A decision rendered on aL ‘incomplete bee 


record will be set aside, where, on applica. | 


tion for relief under amended rule 114, it vies 
- appears that such action is required by. the rae 
completed record... smcuione esata ee eee 584 


-On motion for, the Depa ent may recon: : 


-. sider a decision, rendered on an incomplete . 


record, where jurisdiction . of the land -yet’ 


‘ remains with the Department, and it-appears es 
that the rights of others, not parties to said. 
. proceedings, have been prejudiced by sub- 


sequent departmental action based on said 


‘decision....---.-. sehen dint ba wae Seas ecennd h6 ; 


A motion for, on the ground. that the evi- | 


- dence does not warrant the judgment, will . 

not he granted, where the decision in ques- 

- tion affirms concurring decisions of the local 
and General Land Office, unless it is made — 
_ to appear that manifest injustice has been 

. oe done : Sereee ett ee a eee oe Gia cuseanas 108 - 

ground that he did not receive notice of | : 


_ While the subject- matter eta a case remains 


‘ within the jurisdiction of the General Land - 
- Office. the Commissioner has authority to. 


: mas 3 Be mee _ revoke, on‘ his own motion, and for due 
- and adverse rights have intervened......-. 195 |. 


cause, 2 former decision therein, and render 


a judgment in accord with the record. sete 312 ee 


A motion for. ‘the | reconsideration. of a. 


- decision that was rendered on review aad” 
‘reversed a former decision, must be treated. oe 
- aga petition for re-review,.and should not | 


be filed in the General Land Office, but’ — 


- ‘ghould be addresséd to the Department... 104 
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Motions forre-review of Secretary’s. deci. Nae aes 


sion must be filed in the Secretary’s office; 


cireular of October 18, BNO certne nn ae 


~ Page. 
Pre-emption,- ei 
See Final Proof. 
‘Right of, exhaasiea oy transmutation... - 111 
A homesteader who, after receiving final 
~ certificate, discovers that his dwelling house ~ 
is outside the boundaries of his homestead, 
_ and thereupon files a pre-emption .declar- 
_ atory statement for the tract’ on which his 
‘dwelling house is situated and continues to . 
_ reside thereon, is not within the second 
- inhibition of section 2260, R.8..-.--.---+-- 166 


Price of Land. 
'. See Desert Land; Public Land. 


Private Claim. 


Though the act of March 2, 1889, restoring 
to the public domain certain lands reserved 
on account of, covers inits descriptive terms 
_. only a part of the Conway claim, the intent 
of Congress. was to. embrace all the lands a 
Within: said Claim: ...2.02605 cesesensss ese ee 1 
- Quantity must control in the survey of a 
“2 grant of quantity, even though all the monu- 
ments designating the houndaries thereof 
are not found in such survey........------- 201 
A suit to set. aside a patent for.a, on the 
ground of fraud in the survey. will not be 
advised, where said survey was regularly 
Made, duly reported and approved, and held 
for a term of years prior to the issuance of 
-patent,and where no fraud is in fact shown 
in ‘connection with said survey and its ap- 
PYOVGless ssecasenceececeds ora eneeceeeee reds 396 
A statute confirming a, ‘‘as recommended 
- for confirmation” by the surveyor-general 
_ passes the title of the United States as effect- 
ually as if it contained in terms a grant de 
ip PROVO dice sais i teaedes Bese cane eS eautioueseeess 396 
The owners of a patented, will not be heard 
to dispute the correctness of a public sur- 
vey, closing the lines thereof on said claim, 
where such survey excludes from the public. 
domain the full amount of land covered by 
the patent.-....-.--...---...2. Suet cocectese 417 
Protest. . , 
‘Should not be entertained on a charge that 
is at such,time the subject of in vestigation, 
by the government...-------... wena tetas 442 
Protestant. 
See Contestant. : 
Publie. Land. 

The limitation of acreage subject to entry 
under the act of August30, 1890, does not in- 
clude timber and stone lands.....-....--.-- 299 

_ Lands falling within the indemnity limits 


a a ee ae 


. oreacedt in price a cela nope dwte wed an sueleweenes 381 
Railroad Grant. - 
* Bee Railrond 1 Lands. ee 
. - GENEBALLM 04 so: Nie ¢ AEB LOS: 
* Seleetionsaimder: wireutarsinstructions of 

July: 9)1894; announcing: manne ofeproceed- 

ing to:determineinineral tor agricultural 

Gliaracter. of. lands. ..vssosiqo:. “ued: 


INDEX. | 


pleted 
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A patent under a, ‘‘excepting and exelud-: 
ing all mineral lands. should any such be - 
found to exist,’”’ does not reserve to the De. . a 

"partment the-power and authority to subse. 
quently inquire into the character of the | 
(ABMOS Jot ee co lek eeut sedate aoe s sane ok 410 

The authority conferred upon the gover- é 
nor of a State to certify to the completion 
of the constructed sections of the road does | 
not empower such officer to fix the terminals 
of the grant during the construction of the 
road, or oti its completion. The authority — 
to fix the lateral and terminal limits of a. 
railroad grant rests entirely with the Land | 
DE Pare. <r ctene we oo Sacededastases 148 

In fixing the terminal limits of a con- ' 
structed road the line of such road, with its 
sinuosities, is measured backward from the |: 
end for the distance. of the .statutory.sec- 
tion, and from that point the general course. 
of the road to its end is taken, and the ter- 
minal line drawn at right angles or perpen. | ae 
dicular theréto.....-.---2---sne seen e eee ecce. 148 

The.provisions of the act of 1871 author- 
izing the Houghton and Ontonagon Com- | 
pany 10 make a new location of the uncon- 
structed portion of its road, on condition _ 
that the company should be entitled to re- 
ceive ‘‘only its complement of lands for — 
each mile of read constructed and com. 

within the limits hereto. . 
fore assigned to said line of road,’’ do not 
require the Land Department to disregard 
the constructed road as the measure of the 
grant, and fix the terminal limit of the 
grant on the basis of the old location.....-. 148° 

The proviso to the act of March 3, 1875, - 
which authorized the Wisconsin Central to - 

straighten its road between Portage City: 
and Stevens Point, treats the grant as an 

entirety, and provides that no land shall —. 
pass to the company, under its grant,south 
of Stevens Point which may he outside of 

the ten-mile limits measured from the modi- 

fied line; and- to determine what lands 
should be thus excluded:can only be ascer- 
tained- by continuing the terminal hereto-: 
fore established at Stevens Point until it 
meets the twenty-mile limits ofthe grantas 
originally established.--.-....-...--------. 254 

Under the grant to the State of Missis- 
sippi, the right to sell the lands along forty | | 

-mniles of the located line was conferred on ° ° 
completion of the first twenty miles of the 
yoad; and, under the laws of said’ State, a 
mortgage placed on said lands would oper- 
ate as a sale thereof,in case of default on’ 
the part of the mortgagee, and take the 
lands-so sold out of the operation of the 

forfeiture act of September 29, 1890 ...-.-.. 534 

The forfeiture act of March 2,1889,oper- 
ated to restore to the public-domain the 
Jands forfeited thereby free from the effects 
of the original grant and the ueratoaHon 

thereunder: ss... :s:52¢2c0¢2442%: Bote ce eee Sais - 307 





 oimment..... ee ieanouminee ae wb Soaeee 


\ ; | | F date of definite location, with intent to sub- _ 
. sequently enter the land under the timber- 


| to relieve a railroad grant therefrom-.-;... 






The at. ‘of “Amguist. 5, 1892, ddes. not. pro- 
vide for relinquishment. and selection’ AN 2 
~~ ease of an entry under which the claim. was 
o not initiated prior to J anuary 1, 1891. ieee = : 


we LANDS EXCEPTED. 


~The ruling of the Supreme Soure in the. 
case of Bardon v. Northern Pacific R. R. Co., 


., a8 to the effect of a claim at the date of the ae | 
” grant-to that company, is equally applicable | | 


_ to the Hastings and Dakota grant ...... 20, 215 


- Land embraced within a homestead entry a | 


at the date of the grant to this” company: 
(Hastings & Dakota) isexcepted therefrom, 
though said entry is canceled prior. to defi- 


ne? nite location...-.-.-++-++--+++++ pee Anew 20 


‘Land em braced within the claim of a qual 


. : ified settler, at the date a ‘grant. becomes. 
effective, is excepted by such claim trom the. 
aS operation of the grant. Bera oad nines Liao: 270. 


A settlement claim, that will defeat ‘ie 


i 7 operation of a, must be of a. chavacter. 
vee capable of being asserted’ by the party in. 
: “possession under the settlement laws -:..-- 


- The. residence upou, occupancy and culti- 


sation of a tract at the date of a railroad x hts 


grant, by a qualified pre-emptor, will except. 
the land covered thereby from the operation 
of: said ‘grant... ss eeaceis, eas PT ee ee Ene Bose 


Land embr aced within the | oécupaney of : a. 
-qualificd pre-emptor at the date of definite | 


location is excepted from: the operation of © - . 


the grant, whether the settler then sought te . 
to secure title from the Company, or the 8 BOY PA 


- -- Occupancy and cultivation: of a tract at. 
~- definite location by one who subsequently -_ 

me: makes timber- culture entry thereof, do not - | 

. except. said tract if the entryman was not = — 


qualified to take the land under the. settle. — 


oe ment laws when the grant attached........ 28 


— Possession and occupancy of a tract, at. 


 eulture law, do not serve to ep it from 
_ the operation of the grant ........22.2...-- as 
. The possession and occupancy of a act 
= by : a qualified settler, at definite location of 
~ a railroad grant, serve to except the: land . 


| - covered ‘thereby from the. operation of the. - 
grant, even. though the settler at such time 


-» supposed the land belonged to the railroad. 


company ..--.. Pa ALR anor Sn Beet ae 999 1° 
‘The expiration of .a pre- lea tion: ine. a 

without final proof and payment will not. — 

alone be accepted as proof of abandonment: 


of the settlement. claim at such. time, 80 as 


AL homestead entry, improperly allowed 
of lands withdrawn for the benefit of arail- — 
road grant, confers no right as against the. 

grant; nor. does the successful contestant of: 
“such. entry. secure any ‘right aeninst: ol 


* grant Gee een Bee eas a = Tl . 


“Page, 


225. 


a P : a INDEX, 


- ‘tion will not except the land covered thereby... 
from. the operation. of a railroad ‘grant. that. 
é takes effect: Duer to the discovers of the: 





. company fails, atter due opportunity | given, “ 
to specify aloss as a basis for its selection... 





~The fadeetont notation of a serip Joca- 


At the date of the rant to the N orthern: eae ee 
' Pacific Company thelandsin the Bitter Root. 
Valley. ‘above the Loo-lo fork" were in-. 
~ eluded-in ‘the Indian. reservation created by oo: 
the treaty of April 18, 1855, and therefore 
excepted from the operation of said erant.. Aes 
_ hough the inineral character of a tract. a oe 
is admitted by the railroad company, ina | 
ae judicial proceeding instituted for the pos- 
session thereof by the company, yet the =~ 
7 - Department, in the administration. of the _ 


532: 


law, is required to. determine the. actual 7 


character of the land in queston..-:..... ae 183° es 


Lands otherwise of the char acter. to pass 


Ze “under the railroad grant made by the act of . : 
|. May 17,1856, are not excepted therefrom by — | 
‘the fact that they are. shown to contain 


phosphate deposits. - cece ee, ere | 
INDEMNITY. Sa hs 3 
The provision in. the efroulax® of August : 


A, 1885, directing that where. selections had 


been theretofore made. without specification, . 


of losses, the company should be required =~ 
to designate the deficiencies before further .— 
selections. are. allowed, is not applicable 

where the grant is deficient. in quantity, - 
and the danger of duplication of losses does Ore ya 
~ not Prieta ee 30 | 
| _ A selection, of land excepted from with. ©” 
_ drawal, is no bar. to subsequent. appropria- : 
- tion of the’ land under the homestead law, : . 
where such selection is not accompanied bye 
a designation Of loss scsi us seteces cite te M229 


The ‘substitution of an amended list -of 


- ‘selections on specification of losses differ- 
— ent from that assigned. at first, must ae 
treated as an abandonment of the first..... 


A selection of land protected by statutor y 


i withdrawal will not defeat the perfection of. a Pe 7 
a subsequent pre-emption claim, where said 


withdrawal is afterwards revoked and the. me 


Failure to designate a loss in support of a ie 


selection, in limits common to two grants, © 
can not be taken advantage of by the com-: | 
_ pany claiming under the conflicting grant, 
where all the lands in 
required to make up the defi ciency existing é 


gaid limits are 
in the: grant under. which said selection is 


~The settlement claim of a “qualified pre-. 


| emptor excludes the lands covered thereby A es 
from ‘selection, if said lands are not: pro- — 
i.e tected by a prior: authorized withdrawal... 


- A settlement claim will not defeat 4: selec- eee 


ie tion of. the land, where atsuch time'thé 'set- 

_ -tler was asserting: at similar elaim?ainder!): 
another lawand:for: aditforentitractivhi¢hy« a 
he eeenege ss cane ee ~ha Jeu ue 516 . "ae 
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Where a rasinnial company makes selec- 


- tionin lieu of land apparently excepted from 


_ the ‘grant, and, in’ consequence of such 
action, the basis of said selection. is subse- 


,* quently entered under the homestead law, 


the company is estopped from. claiming the 
: land so entered,even though it was not. in 
fact excepted from the grant....--..------- 


A selection: within the second indemnity | 
belt is not permissible where the loss does — 


’ not’ occur subsequent to the act of July 2, 


 .1864,and where it can be satisfied within 
the first indemnity belt. (Nor. Pac.).....--- 


238 


By the terms of section 6, of the forfeit- _ 
ure act of September 29, 1890, lands within 


- the forfeited limits of the Northern Pacific 
main line, not subject to selection on behalf 
_ of the. branch line priorto said act, are there- 
after not open to such appropriation .--_..- 


~ Where the company waives the privilege 
conferred by the order of May 28, 1883, dis- 


281. 


pensing with the specifivation of losses for 
whivh indemnity is sought, and designates — 


a basis that proves to be invalid, ib is not 
entitled to plead the Protenor: of said 
order. ON On. Panes) acc oat set 
WITHDRAWAL. . 
‘The provisions of section 6 of the act of 
July 2, 1864, providing tor a statutory with- 
drawal on the filing of amap of general 


route, and extending the pre-emption and. 


homestead laws to all other lands on the’ 
line of said road when surveyed, excepting 


those granted, constitutes. a prohibition 


‘ against the making of any other with: 


drawal; and an indemnity withdrawal made 
‘by direction of. the Commissioner of the 


. General Land Ofiice, in violation of such pro-- 
hibition, is without effect.as against the © 


acquisition of settlement rights.......-.--- 


87 


Under the terms of the grant to the Cen- . 
tral Pacific the withdrawal made upon the’ 


man of general route precludes the snbse- 


quent acquisition of settlement rights 


adverse to the company; and a settlement 
so made, even though it existed at definite 
location, would not serve to except the land 


| settled upon tron the operation of the — 


100 


An indemnity withdrawal for the bende 


of the Northern Pacific grant is in violation 
of. the terms of said grant, and is ineffective 
as against an authorized withdrawal, cover- 
ing the same lands, on nebalt of another 


275 - 


An unexpired preenipeen filing existing ; 


at the date of withdrawal on general route 
excepts the land.covéred thereby from the 
- operation of said withdrawal. -..-...--..--- 
_ No rights, either legal or equitable, are 
- acquired by settlement on lands included 
within -an. authorized 


ee i ee ee ed 


indemnity with- 


184. 








Act oF JUNE 22, 1874. 
See Wagon-Road pant 


Page. ; 


The company may relinquish, with right 


to make lien selection, in a case where, by 


its own action, it is estopped from claiming. 


the tract in question as against an entry- 


The word “mineral” as employed in the 
act of June 22, 1874, can not be construed to 
- mean phosphate deposits, hence lands con- 


227 


taining such deposits are not excluded from . 


' selection under Said 1 i 


Railrend Lauds. 
_ See Railroad Grant. 


414 


Order of July 18, 1894, restoring Tandee 


within the conflicting limits of the Southern 


. ‘Pacific and Atlantic Pacific 
ACT OF Marcu 3, 1887. 


Lands falling outside the limits of : agr ant 
on the establishnent of the end lines of the 


road, but certified to the use thereof, and 


soid by the company to purchasers in good 


faith, are of the class of lands the purchase - 


of which is confirmed by section 4..... 


45 


148 


A corporation, organized and existing un- - 
der the laws ofa State, is in contemplation. of 
law a citizen of the United States, and as_ 


such entitled to invoke the confirmatory 
provisions of section 4 


A corporation organized under the laws 


~ of a State or of the United States, that has. 
purchased in good faith lands sold as part 

of availroad grant, is entitled as a ‘‘cilizen ” 
to perfect its title to said land under section 
6. (See 19 Li Dy, 140) 2.4 2nce wees le se 
A contract of sale by a railroad company 


1? conveying the right to cut and remove, 


within a specified time, the pine timber 
standing and being on certain land, is a sale 


of an interest in the land, and entitles the. 
purchaser thereunder to purchase said land — 


-of the government under section 5 


eee eee ema, 


148 


141 


Lands lying within railroad indemnity. 
limits, not required in the final adjustment’ - : 


of the grant. nor selected on behalf of the 


game, but sold as a part of said grant to pur- 


chasers in good faith, are of the ee .* 


subject to purchase under section Bis soueoe 


eas 


The right of purchase under section 5 is ~ 


not defeated by an adverse application to- 


enter. made after the passage of said act, - 
nor by an application to enter pending atthe | 


: passage of said aet under which no settle- 


ment right is alleged......-- Sse catetronee sone 


272 


The exceptions to the. right of e pinchase ee 
conferred by section 6;.as found in the first — 


' proviso thereto, are in favor of occupants, . 


and in the second proviso in favor of per- 
sons. who had made settlement 


ee 


The last proviso to seotion 5 only applies — 

to settlers whose rights were acquired after . 
December 1, 1882, and prior to the passage of © 
said act 


lela inielaver @ wicaieota ie ei mje mols. = ste a 





| not be exercised by one who: has rescinded 
and surrendered . his” contract. of purchase * 


That a deed of. the land purchased from a a 
a a railroad company is not delivered until after 


"the passage of said act, does not: defeat the yen 
-. right. of such: purchaser, or his assignee, to 
‘perfect title under section 5 thereof, if oe ie 
the sale by the company was in fact made... 
prior to the passage of said act Jenene gotten: Oo 


Section 5 of said act is not repealed bythe — 


act of “March 2. 1889. (25 Stat., 854. ae ae 


oe “Act OF Marca a 1889. i 
~ The- act of March 2, 1889, confers a supe- ai 


rior Tight. of. confirmation upon pre- emp- a 


tion and homestead claims that fall within 
_ the: letter of its terms, irrespective. of 
notice, or any other fact or consideration a 

oe “whatever, 8 save that the claim must bea — 


bona fide one, it must subsist on thefirstday 
of May, 1888, and it must arise out of, or be ~ 


- asserted by actual. occupation of the land : 


2 under color of the laws ot the United . | 


| States. :..--- aise wenes coakescgdners tedcss 0 


- The lands declared ‘forfeited by the aes 


* of. March 2,.1889, and restored thereby to the hoe 
public domain, became subject to entry | 


‘ immediately upon. the passage of. said act.. 170 


ACT or ‘SEPTEMBER 29, 1880, 


| . . The preferred right to make. a homestead — 
. entry under section. 2 is dependent upon. a 


. actual settlement. in good faith existing at 


the date of the passage of said act....-.... 217 


The preferred right of entry accorded by. 


section. 2 to actual settlers in good faith on. _ 

-°- Pailroad lands forfeited by said act, defeats 2.0% 
.. the right. of a subsequent settler to pur: - 

- chase said lands under section 3 of said act. 571 | 


Section 2 should not he: construed as lim- ie. 


. iting the disposition of the forfeited lands - 
~ to. the homestead law alone, and conse- eike 


‘ay | quently prohibiting a timber culture entry 


| of said, lands. Departmental circular. of | : 


he December 24, 1890, should be modified in : = 


_ accordance with this view :...-2.2....- nace BUG 


A homestead entry made under section 5 ee 


-- can not be commuted until after a period of - 
_- fourteen-months ‘residence and cultivation’ 
from the date of entry, if such entry is made 
“subsequently to the passage of the act of 
March 3, 1891, amending: section 2301 R.S.. 114 


a ‘Persons who at the date of the passage of 
said act were. not: in POssexs10n of lands : 
opened to entry thereby, or had not settled 


ae 2 thereon, sectired: no rights under section 3.. aT 


The’ right of purchase. under section 3, 


. accorded to persons in ‘ possession,” is. lim.» ia, 

~~ ited to those: holding under deed, written ae 
- ~~ contract with, or license from the railroad 

me com eny: seboe tte Stumcaucdedsteam ie ao | 


The right of purchase under aéction Bi can : a 5 


PME : made with the railroad company..-..-.-+-. 508° | 





ese: ponte erg eee Bie 
“The lene of f purcheise cuafesred be: 660. 
- tion. 3 upon persons who have: settled cn said: . 


company, can. not, be. exercised by. one who, 


“prior to the passage of. said act, had not Beg oe bes 
“| established his residence on the land wee ABE ae oe 


_ Joint possession of railroad’ land included. 


within: a&,.common inclosure. does not ‘confer: he 
a right of purchase ' under section 3 if such’ * - 


possession.is without. license from the rail- Ae 


The provisions of said forfeiture act do i 
~ not authorize an executor. to exercise ‘the: - 


right of DUDCHASC Shc ose ia Ri dcknceedvedices 2 42 Ae 2a. 


_ A devisee is not entitled to paralinie under - 
o seéilon 3, if he is in. possession, ‘nnder ‘a. 
- purchase in his own ‘Tight, of the fall 


amount of lands allowed to. any oue person sae ; 
| under said Wat icc Mic holt Ocoee Milt n Seee 42 


tome et 


. lands with intent to secure title through the. _ ae 


Toad Gory yey let career de 542 


‘The right to purchase sider section 3, “by Shae: 


_.. persons holding under license from a rail- 


Toad: company,. is inheritable, ‘and may be. - 
exercised by an administrator for the benefit ~ . 
of the estate, where, under. the local law, he 


| - is given the control of the real and personal ae. 


. property of the descaeet Sceuersere ale 44° ; . 


Record.. : 
Question as to correctness of, is: too ates 


Rehearing 
' See Practice. 


Bente ae 


See Hntry. 2 | |. 
Relinquishm ent. , 
. An eutry must be reinstated where the 
cancellation thereof is due to a, “procured | 


| from the entryman while ina condition cee 2 aie 
? AMS OMGY ateat vata ns cect jams erase Sus Bo . 
\ If filed-as the result of a contest ie: con- 5 | 


testant should have. the benefit thereof, even — 


though the contest affidavit is Seohacelly < ies ~ 
supuriciont to warrant a hearing......- ted 


An intervening entry will not defeat the = 
right of a contestant to be heard onacharge 


. The ‘purchase - ‘of an outstanding, and — 
filing thereof, by the contestant, during the 
pendency of the hearing, does not necessar- 


a when raised for the first time on review . .. AT : a 


of ray arvana Caer Ly .% aes 


ily affect the good faith of his contest...:.. 509. “St 


There is no authority under the law for | 


_ the wife of the entryman to file a, ‘binding © 
her husband, where it does not appear that. 


‘Repayment. ae > : 
- Of fees and commissions: may be allowed 


Ee. weliece’ the entryman, to. avoid conflict re- Re 


; sulting from an error in the local office, in: 


good faith relinquishes. his entry. and: takes . a0 
another tractic. ci. sieleicew nebo beecken eee Qe 
The First . Comptroller: of the - ‘Treasury a 


mayT efuse to pass.an. account for, if heis of 


. the opinion that the proof required by law. ey, a 

_‘has.not been made, though the: proof sub- — 

“mitted may. be deemed. sufficient t by the De- nue 
partments. eres aus eeuee Soaees PEs ania eeeee. 286 es 


| thesame is done with his consent seoeeeue : 515: — a a . 


ad BAe 


_ Proof of ips ravine’ in claims for, 
arising prior to April 13,1861 ..-..-...---:- 
Of an alleged double minimum excess can 
not be allowed where the land was properly 
held at that price at the date of its sale. ... 


Of the first installment paid on a desert 


land entry, on the ground ‘that the entry- 


“man is- unable to secure a water supply, 


“will not be allowed, where the applicant. 


makes entry prior to having. secured a 
water.right _...... (ic aSineneg woe i apwe edad Eas 





458° 


505. 


- Of the one dollar deposited by au contest. | 


ant for notice of enncellation will not be 


_ granted on the ground: that the fee was un-. 


“ earned where the record shows that the © 
. contestant made entry of the Jand, and | 


hence must have received notice of cancel- 
lation from the local office. ...-......--..-++- 


517 


‘There is no+ authority for, of. double - 


minimum excess, ‘erroneously char ced for 


~ land settled upon by the entryman prior to - 


= withdrawal under a railroad grant...... ee 


Reservation. 
Seo Private Claim. 


Circular regulations with raenedt to pabatl 3 : 
~. doned military, under the act of August23, . 


392 


The act of J ‘ily’ 5, 1884, niovidine for the | 


disposition of abandoned military, islimited 


in its application to reservations that were . 


in existence at the date of its passage, or. 


that should be thereafter created ... woeee 48, 16 


The disposition of a military, in F lorida, 
abandoned and restored to the public do- 
“main prior to the passage. of the act: of July 


| 5, 1884, is governed by the provisions of the 


act of August 18, 1856, and under said act © 
_ the Commissioner was authorized to dispose 


of such lands either at public sale or under 
the homestead and pre- -emption laws....--- 


The right to make a‘ homestead entry 


within an abandoned military, accorded to 
actual settlers by the act of J uly 5, 1884, 


~ ean not be exercised i in the absence of resi- 
'. dence establisbed prior to said act and main- 


tained to the date of the application 10 make 


An ‘ghandoned military, in the State of 
Florida, placed under the controlof the Sec- 
retary of the Interior prior to the act of 


July: 5, 1884, should be disposed of under the 


act, of Asieuat 16; 1856, unaffected by the act 


_ of August 23, 13! en Oo Ee ee = 


Where a military post ¢ or cantonmient is 
established, by order of the Secretary of 


- War, upon. the public domain, whether for 
temporary or permanent occupation by the. 


military, the lands included therein are not 
subject to entry nntil properly restored to 
the public domain.......--.--...--.-..10-.. 


1801—voL 19—39 
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3f . ; ! : ; os 


- Beoe . 
si settlement’ ¢ on lands in Florida in yio- - 
lation: of the provisions of the act of March . 


~ 8, 1807, prohibiting such: appropriation of, 


said lands, confers no right; and where the 


_. lands embraced in such settlement are ap- 
-propriated by military authority for pur-. 
~ poses of'a cantoument, and thesettlerejected 


therefrom prior to the enactment of April | 


" 22, 1826, granting pre-emption rights to. . 


settlers in Florida, the provisions: of said aa 
act are not applicable re eae case ee wea . 48 


‘The change of the boundaries of the Fond. 
du Lac Indian, by executive order, to cor- 
rect an error of description therein, did not 


affect the validity of said reservation as 
- finally established, althongh originally cre- 

ated under an act that, descr ibed the bound- = : 

_ aries PB OROGE ls coe aca einai oa: Sonues 320: 


_ An Executive order, reserving land for — 


-light-house : purposes, will not take effect 
upon land embraced within'a donation claim ~ 

_ under which due compliance with the law -.- 
-_ has been shown prior to the: issuance of said 


‘An order.of the President withdrawing 
lands for the purposes of a forest reservation. 
is effective upon lands formerly embraced — 
within the Ute Reservation but restored to _ 
the public domain by act of Congress June. 
16, 180 ne cade bu Sela. tacesaten sects .: 888 


An order declaring, for forest purposes, 


- ents off the exercise of the preferred right 
of a successful contestant .......222.. +2200. 489 Ba 


For Indian purposes created by feats of . 
April 18, 1855, was of lands in ‘*the Bitter 


Root Valley above the Lo Lo BOD cere. Ss: 532 


‘Rese rvoir. 


See Light af Way. 


4g | Peservoir Lands. 


‘Seo Settlement. 


Residence. 


On land while it is covered by the ees y 
of anather does not sucure any right-:against 


) ~ a contestant who institutes proceedings to - 


secure the cancellation of said entry- sane sas LTD : 


The for cible ejection of one who is law- 
fully residing on a tract.of land will not . 


- operate to defeat his right as a settler 


thereon during the period of enforced 
ahsence..-..---- Sistas faibctaterine eenteienesbey 2178: ° 


The defense o ‘necessary absences” can 
not be considered until the fact of résidence 
at some time has been established.--.-.---.. 210 
A homesteader who claims priority of — 


“9 right, by virtue of an alleged settlement, - 
~Inust comply with the settlement laws, and | 


can not defer the establishment and -main- 
tenance of, until the allowance of his appli- 
cation toenter.-...-..2----- ge oterews sesee «+ 547 ~ 


a - aye : a Cen 


“Res Juadicata. — ie 


=e ae e; itdicial: proceedings should be instituted ‘ 
7 by the-government to secure ‘the forfeiture -. 


a. final. determination as to the validity. of < 


“ : ‘a claim, in proceedings involving suchi issue, : ; 
_ . may be properly adopted in a subsequent’ 

— Gase where the same party sets uD the same 
| : Ty 


The fact that. the validity of an entry is, ote 


“go far-as the General Land Office is con- 
~-eerned, will not pr eclude: the consideration’ oe 


/of-such question. by the Seeretary of. the; 


Interior .....- EE MPEP a CMe yn a 


A question. heard aul finally determined - 
- by. departmental decision is, and will not 


Review. 
See Pr actice. 


_ Revised Stat mtes. 
See Table of, cited and construed, pag ge XXI. 


‘Right of Way. 
- See Indian Lands. 
CANALS, RESERVOIRS, ETC. 


The certificates of the president and chief 
“engineer of an irrigation company, attached | 


"be again: considered on behalf of the same 
 partiés ina subsequent case involving the 
* a nS Game liidg 26%. cau cesta rae 


to maps, should designate the termini. of | at 
. pipe line along which the right of ee is 


a! e 7 claimed over the public land LER Bee Ba A | 
“In acting upon an application for the ap, 


98 


9 _proval of a reservoir site, the Gencral Land | 


Office may properly insist on compliance 


with the circular requirement that monu- 


~~ not been in force when the maps were filed - - 
Protests. against the allowance ot appli- 


a cations for; should not be acted upon. inde- 


: pendently of the merits of. the application. : 
Enirymen who allege injury to their prem- 


‘ee ments shall. be placed as reference points ? 
_ for public survey | corners that! will be de-. 
_:. stroyed in the construction of the reservoir, — 
- even though such requirement may have - 
256 


304. 


ises by reason of the. subsequent allowance - ?s 


oS og right of way privileges, and action there-- 


. under, must seek redress i in the courts Srey es 


 Ramroap. | 2 Sep “Gi - 

A statutory. grant of a eadiroady is a ‘grant . 

of an. easement, and ‘the lands over which | 
_ the right of way is located may be disposed 7 

_ of by ‘patent to others, subject to whatever : 

. right the company may have in the same... 


The: failure of the Chicago, Milwankoo 


-and St. Paul Company to completé the road | 


“within. the time prescrihed in the act of — 


‘March 2, 1889, worked a forfeiture of all the 


‘2 lands reserved to the railroad company by . 


| ‘section 16 of said act for right | of way and 


station purposes, dependent only upon the - 
+ proclamation of the President: declaring the 
” fact of said forfeiture Sritdd tepeei ues: 


Proclamation of. the President, declaring ae 


| the forfeiture of the, and -station . grounds, © 
a granted | to the Chicago, Milwaukee and St.. 
8 ‘Paul Ry. Co, ve the act of March : 2, 1889 . 





pon 


386 | 





 -of.a, where the grantee fails to construct. 
‘ any ‘portion of ‘its. road, and such: action is - 
necessary for the protection of aconstructed - 
-road. whose right of way, as approved: by 
the Department, is, in. part, identical with: 
that located by the former company =. ni 


‘School Land. ee 


In States where two. sections of land. to. 


| "eda township ‘are granted for school pur- 
‘poses, twice the amonnt specified in section, | 
2276 R.-S. will be allowed for. deficiencies i in 
fractional townships Ree ie eee a ar 


Indemnity. selections may. be Ee al- 


. lowed in lieu of. unsurveyed sections in - 
|. Place that fall w ithin « a forest r eser vation. 
ee 1(OaL) colts oe ccss Pees eeeaaicde re 
 -& selection, made and approved prior. to. 
the. act of March 1;.1877;in lien of lands 
~ embraced. within any Tudian reservation, but, aS 
| which in fact at date: of selection and. ap: 
> proval had’ ‘been restored to the public do-.. 
' maain, and: were afterwards. by. the public 
~ survey shown in ‘place, is within the con- 
= firmatory ‘y pr ovisions of section 2 of said act. | 
~ (Cal.) eee eee ee ere Lisette ABO a 
. Sections. 2275 ‘and 2976. of the Revised) 
Statutes, as ‘amended by the actof Febru. 
ary 28, 1891, do not authorize school indem- a 
_ nity selections in lien of surveyed school ©... . 
- sections that are subsequently included. oe 


within the’ boundaries of a forest reserva- 
ACM ites ee ean sowed ae 
Swamp land within a school section does | 


i te afford a basis. for indemnity selection. 
- i (Cal. ) . “+ = sie ore - sae --8 = - = “tee e - x) seven — = a 


‘Serip. | - ae a 
“The right to. aloes eicnty acres of: ina ie 





Page. aes . 


585, ro, = : 


oe ae 


“accorded to the mixed bloods of the Chip- » 


 -pewas of Lake Superior by the seventh 
| clause of article 2, of che treaty of Septem-_ 

2) ber 80, 1854, is not dependent upon. actual. 

residence, at the date of said treaty, among . 
or contiguous to said Chippewas; nor’ do. | 
the ‘provisions of said treaty prohibit. the 
; sale, prior to tain of land located by. 


A special! swamp ifennulty ee 
i (Palatka scrip), locatable upon “vacant and Vige 
- unappropriated public lands,” may be. lo- au 


cated upon lands of such character lying bagi 


ar within the corporate. limits of a city, ifin' © « . 
fact such land is not claimed by said city, _ 
and can not: be under the public land laws. 


A: location of Valentine, is not rendered .- 


invalid by the fact that the name of the as- 
signee ‘is inadvertently | omitted from the > 
written assignment of ‘said scrip, where | eee 
As apparent from the record that the lecator nse 
is in fact the lawful ‘possessor of said scrip, 
|. with full authority to locate the same in his pet 
431° —« . 


in ee. INDEX, 


Selection. ~ 


See Raily oad. Grant, School Land, States 
and Ter rEbor 208. 


‘Settlement. 

See Isolated Traet. 

Priority of, on land withdrawn from, may 
“be considered as between claimants after — 
restoration of the land...... inet amelu mais ome | 


In the adjustment of conflicting claims . 

- asserted for lands restored to the public | 
domain by the actlof March 2, 1889 (Louis- 
‘jana lands), the settler first in time must be» 
recognized as having the superior right -. > vk 


Rights acquired on lands prior to an nage 
withdrawing the samié from entry are held — 
in abeyance during the existence of such 
order, but may be exercised when ‘it is va- 


On land covered by ‘tlie entry of another, | 
confers 10 right as against the entryman... 467 


A settler who ‘seeks to acquire title to 
dand lying in différent sections by virtue of, 
must show acts, of, extending to the tracts 
in each HCOHON giacs esdocuesedacescceeuyis. . 48 

A settler may purchase and use hie: im. | 
_ provements of a prior occupant of the land, 
ut acquires no rights as a settler except 


. by his own acts of...-....- Pei ae 91 


_ The purchase of the possessory right of. 
2 settler does not make his date of settle- 


-* ment available to the purchaser as against 


‘ adverse claimants..........---.-+- Sig a Siti ncwles ee 237 
_ Acts of, upon unsurveyed land must ‘be : 
ae of such a character, and so.open and noto- 

_ vious, that the public generally may have 


notice of the settler’ s claim wtacddctn aie Beene aeeeatela 9] - 


Acts of, can not be done ‘by an agent or: 
employee, but must be. performed BY the 
- individual Himpelf -so5<56 tas aciw es dine alte cee 91 


Digging a small bole in the ground i is net : 


such an act of, as will confer priority ofright. 


as against one who, without knowledge of . - 
such act, subsequently makes settlement on 


- the land in good faith .........- Atcuate neg Waa 


The disqualifications. imposed upon set- 
tlers within the limits of the reservoir lands 
opened to entry and settement by the act of 

June 20,1890, who enter and occupy said 
lands within the prohibited period, extend 
«%o one who during said period exercises — 
rights of ownership and possession over a — 
dwelling house. previously erected ou said 
and, and visits the same during said period. 


On Jands within an authori Ze. with drawal, 
confers no right, either legal or equitable .. 
‘The failure of a settler to assert his right 
within the statutory period, and consequent 
doss of priority as against an intervening 
entry, does not preclude the assertion of his 
vight as against a subsequent eniryman, — 
where said settler remains on the land. and 
'~ ‘the intervening auy is Se ares Gee 





_ been made within the inclosure of another, 
| cannot bequestioned by one whoatsuch time | 
-~ had no interest in the land, nor in the im- 
‘provements thereon, 4.55/22 za ueciccas ease: 


- location as parle land. 


_ party. ....- pia arate i ie aici ure a awe tere Guede 


in the administration of the AAW Seis bcc 


"Page. . ig: 


The validity of, as affected by its having ~ 


An allegation of, subsequent to that set 
up in support.of a prior adverse entry does oe 
not afford any hasis for a hearing ag against . 
the right, of the prior entryman... Steeas ee 


Claim of, on different: tracts and under | 
different laws can not pe maintained at the - 
same time...-..-- Qiceeudioed te Si oVeeee Se. 


On a tract covered by the existing entry 
of another confers no right while said entry 
remains of record; but, on the relinquish- 
ment of said entry, the right of the settler 
on the land attaches at once, and can not be 
defeated by the intervenin g entry: of a . third 


Where the settler has: aeieulininea resi- 
dence in good faith on land covered by the 
entry of another, prior to the cancellation 
of the existing entry, his temporary absence 
from the claim, at the instant of relinquish- 


; ment, will not defeat his settlement mete 526 - 


Stare PDecisis. 


Rule. of, noocguined in departmental pro. 


cedure peubee see nosbee ee eters tees Releedie 365 


States and Territories. | 


Selections of land; instructions of July 9, 
1894, witb respect to the manner of proceed: | 
ing to determine the mineral or agricultural - 


character Of. -----20 ieee eee Re le eS “og. 


The location of lands granted to the States . 
by the. act of September 4; 1841, was ©x- 


| pressly. restricted to lands not “reserved | 
‘from sale by any law of Congress,” and, it _ 


therefore follows that land embraced within ’ 
a statutory withdrawal for the benefit. of a 


~ ratlroad grant, is not subject to such loca-.. - 


tion; nor would the relinquishment of the 
company of its interest under said: grant, 

operate to remove the reservation created. 
thereby so as to.render such land subject to 
‘(Caljeo. seslee. 277 


Statutes.. 


See Table of Acts of Congress, ctéed,. ete., 
page XIX. 
General terms should not be so construed 
as to lead to. injustice jasceereciwomee Se ealaags . 
Questions relative to the constitu tiowality 
of, can not be considered by the Department _ 


The word ‘‘section” as employed in sec. 
2, act of March 3, 1891, amending the. denon ; 
land law, construed to mean the same as . 
“provision” pirates, Oe 


ee ee] 


The word “citizen” in section 5, act of | 


- March 3, 1887, constrnecd to mean a “cor- 


poration” organized under the laws of a 





‘Survey. 


see: Accounts. 


A final decision of the Department atest! 8 
Seed ing the survey of:a tract as public land, pre- ae 
‘elrides: the -subsequent . consideration ‘ofa... | ie! 


os claim thereto based on riparian own ership. A 


‘such line is necessary to the completion | of 


ee the stip ulated survey, though said line can te 
. not be. surveyed, without. coincidently" ex f 
; tending a meridian line... Jest bietenacesee: 


mies deputy doing the WOU cease siccapentsy <aes 


7 te 


| The retracement of. Lins. previously sur- | 
a veyed i is not. authorized under the deroee : 
‘System .-2.+.-+.- te SoS Seen: Ba eacteee ese: = 


Filings and entries allowed immediately. ae: 
after the reception. ‘of. the. plat of, at the | 
- local office, and prior to the regulations of — 
~ October 2, 1885, are not invalid for the want. 


, of the previous: notice of the. filing of said 


oe plat required by said regulations... Beate ie. 


An entry should ‘not be allowed of land a 
. included within.an amendment to a plat of — 
. survey until due notice of the filing of said | 


the amendment, is made. Without additional 


amended plat has been given, even though 


‘work in the ‘field ..-.....------t2-+++++: setae 


Under. the act of August: 18, 1804, making 
an appropriation for public, the expenses of 


a hearing to. determine the character of 


3 survey alleged to be fraudulent: or defect- 


- sive, may be. paid from: said appropr: iatiou, 
as. well as the expense. of such field. work as 


tween the meandér and shore lineof ashal- 
low lake, where: the. government. owns a2 = |: 


may be necessary in connection w ith. said 4 
301 


investigation, Gude geemsGhnwhsottnt tydis eae 


In the extension of. over “Nanas lying bé- 


portion | of the lands adjacent thereto, the 
dry land should be survey ed in such man- 


. neras to leave the rights of riparian owners 


a undisturbed. feet tie ed suas wesneatness 


| ‘pro tune to cover. a survey: of: Indian allot. 


ments. executed at the request of an allot- 
- ting agent, though not authorized by the ap- 
- proved.contract, it appearing that the sur- — 


“vey, ‘was actually necessary and to the 


ba interest « of. the Bere BOE asew 4 


BR 
ee “The extension ofa, which’ ee a 
cee _-Hability in excess of .the deposit. made‘ 

therefor; is.at the risk and expense of the 


an Wn 
~~. “A’contract, under the. deposit: ‘system of 
oe surveys, stipulating for the survey of ‘all. oa 
“lines necessary.to complete the survey’ of) | «| 

- atownship, authorizes payment, at the con- 
_ tract rate, for the survey of the township _ 
cexterior line, where the establishment of | 


O2 
Where several, are: embraced. in one con- - 
_. tract, with liabflity therefor payable from 
oy 2. special deposits for the ditferent surveys, no 
part of any deposit should be used i in pay: | 
ing for a. survey for which it was not in- 
tended « en Sa Oe ree ones cd hates eee ee es 


32 


48 


. c 


439 | 
Special instructions may y be issued nune : 


al ‘Swamp 1 Lanas.- ; | 


~ such’ evidence, ° on investigation, is found 
=° unreliable, the case must rest on 1 the, See 


of 


claims. should. be taken in the presence ‘of 
thé agent, who should also be present when 
_ the proof is signed and Sworn to. . weeeeen ee : 





“Where the State ‘presents its claim upon > 


es ev idence. alleged. by its agent to. be of the 
best and highest character. ‘obtainable, and 


Where. the. field. TOLes af ‘survey: on cat: giee 4 

; show the tracts. claimed to be. swamp and 
= overflowed, the burden of ‘proof is upon the. ee 
State to show such tracts to be of the char-- | 

i" acter granted. .!..0.2..22- 40. Dost nes ake ‘eaek 


_ Ifthe field notes. of the. original | survey, 


7 made. prior. to the erant,: fail to disclose the 
real character of the land, and a resurvey, ee. 
made after said grant, and with reference. oe 
|. thereto, shows said land to be in fact: swamp, 4 ees 

“ the State, rely ing on the government.sur- 2 0 

__vey, is entitled to file its. supplemental list, ie 
- with assurance of approval eeeae sya ies oes 


The State is concluded fron asser ting a. 


: olaitn unde a swamp land selection, where : - 
it fails to. protest or ask for a hearing, after | 

- - due notice from ‘a homestead claimant who 

‘ submits proof establishing: his allegation 
thatthe land ‘is not of the character eae We gored: 
~ tothe State “ee saree wigan aca ae eis Sat ok gee 180. 


It appear ing that the: eaaged Coa: of 


‘lands Tying’ within the State of Florida, : 
“known: as the ‘* “Everglades” is, and that a ~ 
survey therof is not practicable, patent may ae 

| issue to the State, upon an estimated area +” 
. designated: by metes antl bounds, the State ms aane§ 

. to furnish » meander surv OY cone ete ates: 


By the ‘grant of, the State of Wisconsin’ © 


: acquired. the - title, the naked feo, to ‘the ee 
Swamp. land embraced. within the Lac‘de — 


Flainbeau Reservation, s subj ect to the right 


of Indian occupancy; and. while said right oo 
_ exists, no action should be taken under said . ~. 
7 grant. looking. toward a disturbance of the bo me 
7 Indian right ...-..-- reroneren ee 


‘The act of ‘March 3. 1857, confirmed selec... 


~ tions of swamp aud overflowed iands there- 
_tofore imade and. reported to the Geueral © 

Laid Office so far as the same were vacant. + 
and unappropriated, weeceeec neers ss eens oe 08 base 


All testimony in support of indemnity . 


Tn the examination ot. indemnity claims * oad 


. the testimony of the witnesses should ac- 


company the. report - of the. agent, but in — 


the absence of any regulation to such effect, | ae 
. the failure of the agent to send iu the proofs... 
-. with his report, should not in. itselfinvali- ~ 
A ate pee taken in a his Dresenes aneesecens OBE Takk 





i Bes ee 


18 os 


PP es 
Lands subject to periodical ovetiiow, te = Ea | 
Ae useful for cultivation upon. the recession of eo a das 
| the water, are not within the 2 meaning of en 3 


‘|. the swainp grant. seu gesadese teense te cenns’ 68... a 





INDEX. 


Page, 
The State will not. be heard: to say that a. 
> decision ou a claim for swamp indemnity. is. 
rendered without due notice that the claim 
 “wonld be adjudicated in its then condi- 
‘tion; where said State has waived its claim 
' toa part.of the lands, and repeatedly there- 
after requested finalactionontheremainder. 126 
In determining a.claim for.swamp indem- 
nity the Commissioner of the General Land 
-. Office is the judge as to whether the evidence 
. ‘presented constitutes ‘‘due proof, * and 
where such evidence is not deemed sufficient. 
he is authorized to order are-examination — 
in the field of the land for which indemity ay 


is claimed ...-. Wikis Gad ee baa tae eee eeu ead 126. 


‘Within a school section do not afford a 
proper basis for a , school indemnity’ selec- 


A certified copy of the record of a swaulp 

land indemnity certificate may be issued in 

’ lieu of the original, where satisfactory proof 
of the loss thereof is furnished .. ee 


‘Timber Culture. 
See Contest, Entry. 
Planting done in -advance of the time re- 
quired by the statute may be regarded as in 
_ due compliance with the law, if the land © 
~ has been properly prepared for the culture - 


, of trees. --. wiwaa sete eee t eee ene emenaee eee 172 


‘Timber and sions Act. 
.The provisions of, contemp te th sale 
of land, the chief value of which is its tim- 
ber, and where said timber is so extensive 
and dense as to render the tract as a whole, 
' inits present state, substantially unfit for . 
cultivation ..... f winwlein ois aeitelice operas ek Ree eee 


Timber land entries Gade for speculative 
purposes are frandulent and will be can- 


| ceded ...0...2-. eit eras eet Ti eS (958 


Entry under, not included in the maxi- 

mum amount of land that may be acquired — 
under the limitation imposed by the act of 

August 30, 1890, as ponsteuee by we actof . 


"e Mareh:5, 18OL eicdecacnetes lsc $ Peek 299 


The limitation of the Heke to purchase 
under the, to ‘unoffered’? lands is not re- 
moved or modified by the provisions of sec- 
tion 1, act of Mach 2 2, 1889........ Memebedeles 381 


'. The provisions of the act of. aa une 3, 1878, 
include lands that atthe date of the passage 
of said act had not been offered at public 


_ auction at the. price then fixed by law.....- 381. i 


The act of March 3, 1883, making special 
provisions with respect. to the disposition 
_ of Alabama lands returned as valuable for 

‘coal or iron, is not repealed by the act of 
August 4, 1892, extending the provisions of 
'- the timber and stone act to all the public 


land States erene kei peed seoseteeececeun es ee. BSD 


. A-timber land entry may not embrace non- 


contiguous tracts .-.-....-...-20 een r--» 512 


' offered: for.sale i 


scceeeeedn ODT 


- dition of his family. 





618. 


Page. r 
‘The withdeawall of onered lands in aid of. 


ciel 


a railroad grant abrogates the original offer- — 
ing, and brings them within the categoryof 


unoffered lands, and hence, subject to timber 

land. entry if restored to the public domain... 513 
The burden of proof rests. upon a timber. 

land applicant to show that the land has 


' its principal value inthe timber thereon, 
and i is, moreover, unfit for ‘cultivation..:.. . 513 


Town Lot. 


See Town site. 


To whsite. - 


See Contest. 
_ After town lots have os appraised ead : 
under .section. 2381, R.5.,. 
there. remains: no -authority for reappraise- -. 
ment, or reduction of the price fixed orig- 


(fis inte ig ae eteesrdhedt otnasioeacahes eae cee 808 


A. certificate of right issued by the muni- 


cipal authorities of a town to a lot claim- 


ant entitles him to a deed therefor, where 
the adverse claims presented do not fall 
within the jurisdiction of the Department. 


a (9). cee eee: on eee eres ih. 


The proceeds of a purchase of land for 
townsite purposes under section 22, act of 


May 2, 1890, will not be paid to the allened 


municipal authorities of a town in the. ‘i 


absence of satisfactory proof of the legal 1 3 
_ incorporation thereof......-.--.----.--.--- ~ 


In the survey of a townsite under section — 
22, act of May. 92,1890, reservations for pub- 
lic purposes are limited to twenty acres in ae 
the aggregate eer uatieh ecanensnectn dB. 

The: continuity of the occupancy of a —— 


_town lot is not broken by absences caused. 


by the illness of the claimant andthecon- 
HOW odie Pehck once 266. 

An “occupant” asthe word is usedinthe - 
act of May 14,1890,means one who is. in— 


open, exclusive, and adverse possession, 


‘under a claim of ownership, and the posses- 
sion in such case must be notoxious and 


_ unequivocal, carrying with it such recog- 
nized marks of ownership as will serve to 
notify all comers that another claims the 


most complete interest ‘hererm then avail- 


There can be no such thing as construct- . 


- ive occupancy ofatown lot. The occupancy 
_ required is an actual bodily presence of the . 
. claimant, or some one for him, or a purpose 


to enjoy, united with, or manifested by such 
visible acts, improvements, or enclosures, as 


will give to the claimant the exclusive. | 
enjoyment of the possession thereof..-...... 363: 


After occupancy once. begins, and actual o, 
possession of the lot is acquired, it must be: 


. maintained up to the date of entry by. the 


townsite MPUSLORS oo cu coeccseeie esse es eley 290: 
The occupancy required by the act - of 
1890 must be in good faith, either for the 


_ purpose of residence, or for conducting 


some sort of legitimate business thereon. .: 290 


ad ‘eeu that action was taken on erroneous . nee 





a ptotast against the Apaation of a, ‘on nities ei 





_ dnformation, will not warrant favorable con-, 


at sideration by. the: ‘Department, where said 


_- townsite is designated in the. proclamation os 
.of the President, and a townsite settlement — 


dose 3 “has. been made in accordance therewith. Z 
- NOUN ee ar ee sear a ae 


~ Regulations of. November B0, 1894, ‘pro-. | 


‘ vided. by the Secretary of the Interior for. 
~ the guidance of trustees in the execution an 
vot their trust atta Re aecccnendvecse BBE |: 


"Regulations of November 30, 1894, with 

7 ‘respect to the commutation of homestead - 
-- @utries for townsite purposes, under section — | 
ae 92, act of May 25 1990 eae shes errr 8 | 


, he ee mea : ‘Page, : Gone | 
ee ; oF certificate of f right, ibeaeats alot claim- eg ee 
‘ ant by the municipal aathorities of a town, aeee 

. is prima facie evidence only. of the claim- —o 
—ant’s right, where: there i is an adverse claim ie ae 
at the time the case is considered by the Np | a ae 
townsite hoard: Sees: Geatiecatec ee uct er me A 


a Wagon-Road Grant. a pee 


Bee Final Proof. | 
A. settlement claim existing: at date. de 


--withdrawal excepts theland covered thereby ey 
from. the operation Of a.....2.:<+--...-c0i.. 490 : 


| The act of June 22, 1874, providing for the 5 


 relinquishment of granted lands and the ~ 

_- selection of lands in Hien of. those released, 
while in terms applicable only to railroad: 
grants, is remedial i in character, and may he - Sor 
| treated as applicable to wag on-road grants. 591 


Yous Awe 





